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PREFACE. 


The  work  now  given  to  the  pnblio  is  one  which  has  engaged  the  author's 
study  and  reflection,  more  or  leas  constantly,  for  a  considerable  number 
of  years.  The  magnitude  and  importance  of  the  subject  are  such  as  to 
demand  the  most  patient  and  exhaustive  research,  the  most  careful  coUa* 
tionand  weighing  of  authorities,  and  the  most  impartial  and  reasonable 
discussion  of  its  disputed  points,  on  the  part  of  any  one  who  attempts  a 
comprehensive  and  systematic  treatment  of  it.  How  far  the  author  has 
fallen  short  of  the  fulfillment  of  these  conditions,  is  for  the  judgment  of 
those  who  shall  use  the  book.  But  the  fact  that  he  has  constantly  kept  this 
ideal  in  mind,  and  devoted  his  best  energies  to  the  realisation  of  it,  is 
his  justification  for  the  hope  that  the  following  pages  may  be  found  to 
possess  some  interest  and  value  for  his  brethren  of  the  bar. 

The  law  of  judgments,  at  the  present  day,  aside  from  local  variations 
in  matters  of  practice,  may  be  regarded  as  tolerably  well  settled.  There 
are,  however,  certain  branches  of  the  law  of  estoppel  by  record  which 
still  present  themselves  to  many  a  puzzled  inquirer  as  a  labyrinthine  con- 
fusion of  apparently  irreconcilable  decisions.  This  arises,  not  so  much 
from  any  real  contradiction  or  obscurity  in  the  authorities,  as  from  the 
infinite  variety  exhibited  in  the  facts  of  the  different  cases  and  the  neces- 
sity of  making  nice  discriminations  in  the  principles  to  be  applied.  At 
such  places,  the  endeavor  has  been  made  to  exhibit  the  result  of  the 
decisions  in  a  dear  and  orderly  form,  by  a  methodical  classification  of 
the  cases,  and  by  a  logical  and  systematic  arrangement  of  topics.  In 
illustration  we  refer  to  the  discussion  of  the  doctrine  of  merger  as  applied 
to  inseverable  claims  founded  in  contract  or  tort,  actions  for  continuing 
damages,  for  distinct  trespasses,  for  causes  of  action  distinct  though 
founded  on  the  same  transaction,  for  permanent  and  recurring  nuisances, 
fur  periodical  liabilities,  etc.  (vol.  ii.  §§  731-763).  Nor  is  our  general 
subject  wholly  free  from  vexed  questions,  upon  which  the  authorities  are 
hopelessly  at  war.  In  such  cases  it  has  been  the  author's  task  to  weigh 
and  balance  the  conflicting  decisions, — ^not  withholding  criticism  where 
b^  deemed  it  justified|  nor  refraining  from  the  positive  expression  of 
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individual  opinion, — and  to  present  what  he  considered  the  true  rule, 
or  the  best  rule,  or  the  rule  sustained  by  the  preponderance  of  authori- 
ties, supporting  his  conclusions  as  well  by  the  reasoning  suggested  by 
his  own  reflections  on  the  subject,  as  by  quotations  from  the  opinions  of 
the  courts.  Examples  of  such  topics,  so  treated,  may  be  seen  in  the 
discussion  of  '^judgments  as  contracts"  (vol.  i.  §§  7-11),  the  definition 
of  jurisdiction  (§  215),  the  question  of  the  collateral  impeachment  of 
judgments  for  want  of  jurisdiction  (§§  270-276),  the  subject  of  the  con- 
clusiveness of  foreign  judgments  in  personam  (vol.  ii.  §§  825-834),  and 
the  matter  of  jurisdictional  inquiries  in  actions  on  judgments  from  a  sis- 
ter state  (§§  894-916)  and  the  plea  of  fraud  (§§  916-921). 

Throughout  the  work  an  attempt  haQ  been  made  to  preserve  an  orderly 
and  scientific  arrangement,  both  in  the  main  divisions  of  the  subject  and 
in  the  sequence  of  parts  and  sections  within  each  chapter.  Such  a  plan, 
it  is  believed,  if  perfectly  carried  out,  would  greatly  facilitate  the  use  of 
a  text-book  so  voluminous  as  the  present.  As  to  the  method  of  using 
the  authorities,  it  may  be  observed  that  quotations  from  the  opinions  of 
the  courts  have  been  quite  freely  introduced, — ^not,  it  is  hoped,  to  the 
extent  of  incumbering  the  pages  with  needless  repetitions,  but  for  the 
purpose  of  illustrating  and  re-infordng  the  l^gal  propositions  stated  by 
the  apt  and  convincing  remarks  of  learned  judges.  For  the  rest,  the  cita- 
tions will  be  found  to  cover  the  English  and  Canadian  reports,  as  well 
as  those  of  all  the  American  states,  with  occasional  illustrations  from  the 
Roman  law  and  other  foreign  i^stems.  The  extent  of  the  author's 
researches  will  be  apparent  from  the  &ct  that  more  than  ten  thousand  cases 
are  cited  in  these  volumes.  But  he  feels  confident  that  to  refer  to  a  pro- 
fusion of  authorities  is  to  err  (if  at  all)  on  the  side  most  easily  pardona- 
ble by  the  profession. 

In  view  of  the  wide  circulation  of  the  various  periodicals  constituting 
the  National  Reporter  System,  it  was  thought  that  convenience  in  the 
use  of  the  book  would  be  greatly  promoted  by  introducing  parallel 
references  in  the  case  of  all  decisions  reported  concurrently  in  an  oflicial 
series  and  in  one  of  the  Reporters.  And  this  has  accordingly  been  done. 
Where  a  case  is  cited  from  one  of  the  Reporters  alone,  it  is  because  it 
was  omitted  from  the  official  series  of  reports  or  has  not  yet  been  reached 
by  that  series.  For  reasons  similar  to  the  foregoing,  parallel  references 
to  the  American  Decisions  and  the  American  Reports  have  been  intro- 
duced. The  citations  have  been  brought  down  to  the  time  the  work 
goes  to  press.  H.  C.  B. 

WashinqtoNi  D.  C.|  January  1,  1891. 
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Pabt  L    The  Nature  of  JuDaMENTS. 

I  L  Definitions  of  Judgments,  Decrees,  and  Orders. 

As,  in  logic,  jadgment  is  an  afiBrmation  of  a  relation  between  a 
pArtiealar  predicate  and  a  particular  subject,  so,  in  law»  it  is  the 
tffirmation  by  the  law  of  the  legal  consequences  attending  a  proved 
ot  sdmitted  state  of  facts.    It  is  not,  however,  a  mere  assertion  of 
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the  rules  of  law  as  applied  lo  given  conditions,  nor  of  the  legal  rela- 
tions of  the  persouficonderned.  It  is  always  a  declaration  that  a 
liability,  recogni^<&^^.as  within  the  jural  sphere,  does  or  does  not 

exist.     An  actjpti  Is  instituted  for  the  enforcement  of  a  right  or  the 

•        •  *  ^^ 

redress  of  &vl  injury.  Hence  a  judgment,  as  the  culmination  of  the 
action,.djsroljGrfed  the  existence  of  the  right,  recognizes  the  commission 
of  taa'ih}ury,  or  negatives  the  allegation  of  one  or  the  other.  Bat 
,a8\Ao>  right  can  exist  without  a  correlative  duty,  nor  any  invasion  of 
,\*1t* without  a  corresponding  obligation  to  make  amends,  the  judgment 
'necessarily  afiSrms,  or  else  denies,  that  such  a  duty  or  such  a  liability 
rests  upon  the  person  against  whom  the  aid  of  the  law  is  invoked* 
Farther,  a  judgment  is  properly  neither  hortatory  nor  imperative. 
It  does  not  advise  or  recommend,  nor,  on  the  other  hand,  does  it  pre- 
scribe any  act  or  course  of  conduct.  In  respect  to  the  latter  partic- 
ular the  case  is  different,  of  course,  with  a  decree  in  equity,  but  ire 
are  now  using  the  term  ''judgment"  in  its  narrowest  sense.  In  gen- 
eral, therefore,  it  neither  counsels  nor  commands,  but  simply  asserts. 
Again,  although  it  is  the  affirmation  of  the  law,  it  is  necessarily  pro* 
nounced  by  the  mouth  of  a  court  or  judge.  And  the  decision  of  any 
arbiter,  self-constituted  or  chosen  by  the  litigants,  is  no  judgment. 
The  law  speaks  only  by  its  appointed  organs.  It  is  only  when  the 
deliverance  comes  from  a  true  and  competent  court  that  it  is  entitled 
to  be  called  a  judgment.  Finally  it  must  be  responsive  to  the  state 
of  facts  laid  before  the  tribunal.  It  is  elementary  law  that  no  court 
can  travel  outside  the  coatroversy  presented  to  it,  to  touch  other 
rights  or  relations  not  involved.  Hence  the  judgment  must  be  an 
affirmation  in  regard  to  the  matters  submitted  to  the  court  for  decis- 
ion. We  may  therefore  define  a  judgment  as  the  determination  or 
sentence  of  the  law,  pronounced  by  a  competent  judge  or  court,  as 
the  result  of  an  action  or  proceeding  instituted  in  such  court,  affirm- 
ing that,  upon  the  matters  submitted  for  its  decision,  a  legal  doty  or 
liability  does  or  does  not  exist.* 

>*A  Judgment  is  the  final  consldera-  ory.  8  Mich.  84,  59  Am.  Dec.  290.    "Tlie 

tion  and  determination  of  a  court  of  decision  or  sentence  of  the  law,  ffiyen 

competent  Jurisdiction  upon  the  mat-  by  a  court  of  Justice  or  other  competent 

ters  submitted  to  it.  *    Whitwell  v.  £m-  tribunal,  as  the  result  of  proceedings 
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This  is  the  definition  of  a  judgment  in  its  narrow  and  technical 
sense;  that  is,  as  it  is  understood  at  common  law,  as  distinguished 
from  the  modified  significance  of  the  term  as  used  in  the  codes  of  pro- 
cedure, and  also  as  distinguished  from  the  definitive  sentences  of 
courts  of  equity,  admiralty,  arbitration,  and  others.*  The  term 
which,  in  equity  practice,  corresponds  to  judgment  at  common  law 
is  decree.  But  there  are  important  differences  between  judgments 
and  decrees,  such  as  to  require  a  distinct  definition  of  the  latter;  and 
these  we  now  proceed  to  consider. 

A  decree,  then,  is  the  determination,  sentence,  or  judgment  of 
equity,  pronounced  by  a  competent  court,  upon  the  controversy  sub- 
mitted for  its  decision.  Or  more  specifically,  it  is  ''a  sentence  or 
order  of  the  court,  pronounced  on  hearing  and  understanding  all  the 
points  in  issue,  and  determining  the  rights  of  all  the  parties  in  the 
suit  according  to  equity  and  good  conscience."  *  But  a  decree  differs 
from  a  judgment  both  in  the  process  which  precedes  and  determines 
it  and  in  its  contents.  Aside  from  the  differences  in  the  courts, — in 
their  organization,  process,  remedial  machinery,  rules  and  methods 
of  investigation,  principles  of  decision,  and  the  scope  of  their  compe- 
tence,— ^it  is  to  be  noted  that  while  a  judgment  at  law  is  usually,  at 
least  in  contested  cases,  determined  by  the  verdict,  the  conclusion  of 
law  following  inevitably  as  soon  as  the  facts  are  found,  a  judge  in 
equity  is  called  upon  to  decide  upon  the  whole  merits  of  the  contro- 
versy as  it  addresses  itself  to  his  conscience  and  sense  of  fairness,  of 
course  within  the  established  rules  of  equity.     Hence  while  a  decree 


instituted  therein  for  the  redress  of  an 
injury. "  Bouvier's  Law  DicL  voe.  Judg 
menu  "The  conclusion  of  law  upon 
facts  foand,  or  admitted  by  the  parties, 
or  opoQ  their  default  in  the  coarse  of 
the  suit"  3  Tidd's  Prac.  980.  "A  Judg- 
ment is  the  determination  of  the  law  as 
the  result  of  proceedings  instituted  In 
a  court  of  Justice.  A  final  Judgment  is 
such  as  at  once  puts  an  end  to  the  ac- 
tion, by  determining  that  the  plaintiff 
is  or  is  not  entitled  to  recover,  and  the 
amount  in  debt  or  damages  to  be  re* 


covered.  *  Thompson,  J.,  In  Mahoning 
Bank's  Appeal,  82  Pa.  St  160. 

'A  Judicial  sentence  may  be  desig- 
nated by  a  different  term  than  judg- 
ment. In  the  case  of  Cooper  v.  Metz- 
ger,  74  Ind.  544.  it  was  held  that  the 
words  "final  adjustment, "  as  used  in  a 
statute,  were  equivalent  in  meaning  to 
"final  Judgment." 

> 2  Daniel, Ch.Prac. 086.  "Adecreein 
chancery  is  the  Judgment  of  the  chancel- 
lorupon  the  facts  ascertained  and  should 
be  signed  by  him  and  entered  on  the 
minutes  of  the  court.  *   Code  Ga.  §  4212^ 
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iSi  egnally  with  a  judgment,  the  deliveranoe  of  the  law,  it  is  also,  to 
a  considerable  degree,  the  decision  of  the  man  who  frames  it,  as  the 
interpreter  of  that  moral  standard  which  eqaity  sets  up.  Another 
important  particular  in  which  they  differ  is  that  a  decree  is  more 
pliable  than  a  judgment.  The  latter  proceeds  upon  the  determina- 
tion of  a  narrow  issue,  of  law  or  fact,  and  merely  decides  upon  the 
existence  of  an  alleged  liability  as  between  two  contending  persons  or 
groups  of  persons.  A  decree  may  be  adjusted  to  meet  all  the  exi- 
gencies of  the  litigation,  and  to  settle  all  the  conflicting  rights  and 
claims,  however  numerous  and  complicated  may  be  the  interests 
involTed.  Further,  a  judgment  has  in  general  nothing  whatever  to 
do  with  the  means  of  enforcing  the  liability  which  it  declares.  Cer- 
tain consequences  do  indeed  flow  from  it, — as  the  right  to  issue  exe- 
cution, the  attaching  of  a  lien  upon  land, — but  these  are  no  part  of 
the  judgment,  nor  is  it  concerned  with  directions  for  making  its  sanc- 
tion effective.  It  is,  as  already  stated,  a  bare  assertion.  On  the 
other  hand,  a  decree  may,  and  frequently  does,  contain  more  or  less 
minute  and  specific  directions  for  effectuating  its  object.  Also  it  may 
prescribe  or  forbid  a  specific  act  or  course  of  conduct,  which  a  judg- 
ment never  does.  Hence  it  will  be  perceived  that  the  orbit  of  a 
decree  in  chancery ,  so  to  speak,  is  much  wider  than  that  of  a  judg- 
ment at  law. 

This  distinction  between  decrees  and  judgments  has  not  always 
been  strictly  preserved  in  American  practice.  In  some  of  the  states 
there  is  a  sort  of  border-land  where  equitable  relief  is  administered 
through  common  law  forms,  the  amalgamation  having  transpired 
through  the  lack  of  separate  chancery  courts.  Thus  in  Pennsylvania, 
where  an  action  of  ejectment  may  be  brought  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  land,  the  sentence  pro- 
nounced is  not  regarded  as  an  ordinary  judgment  at  law,  but  as  con- 
taining the  substance  of  a  decree  in  equity,  since  it  directs  the  pay- 
ment of  money  by  one  party  and  the  conveyance  of  the  land  by  the 
other.* 

In  those  states  which  have  adopted  codes  of  reformed  procedure, 

«  Coughanonr  v.  Bloodgood,  27  Pa.  St.  280. 
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all  distiDotion  between  law  and  equity,  so  far  as  relates  to  pleading 
and  practice,  is  abolished,  and  of  coarse  the  difference  between  judg* 
ments  and  decrees  is  also  swept  away.     There  being  bat  one  form  of 
eivil  action,  the  plaintifif  may  ask  therein  for  any  relief  which  either 
law  or  equity  woald  accord  him,  and  the  decision  in  bis  favor  may 
award  him  damages,  specific  performance,  an  injunction,  foreclosure 
of  a  mortgage,  or  any  other  legal  remedy.     Hence  the  final  deter- 
mination  of  any  suit,  whether  by  the  proceedings  formerly  known  as 
equity,  or  at  common  law,  is,  under  these  codes,  a  judgment*    The 
most  usual  definition  is  ''the  final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding.  ***    And  the  term  "decree**  is  no 
longer  used,  except  colloquially.    It  will  be  observed  that  the  defi- 
nition quoted,  while  it  enlarges  the  scope  of  the  word  by  making 
it  include  decisions  which  were  not  formerly  called  judgments  but 
decrees,  also  restricts  it  by  the  exclusion  of  those  determinations 
which  are  elsewhere  known  as  interlocutory  judgments. 

It  is  also  necessary  to  distinguish  judgments  and  decrees  from 
orders.  An  order  is  the  mandate  or  determination  of  the  court  upon 
some  subsidiary  or  collateral  matter  arising  in  an  action,  not  dis- 
posing of  the  merits,  but  adjudicating  a  preliminary  point  or  directing 
some  step  in  the  proceedings.  It  is  defined  by  the  supreme  court  of 
California  as  "a  decision  made  during  the  progress  of  the  cause  either 
prior  or  subsequent  to  final  judgment,  settling  some  point  of  practice 
or  some  question  collateral  to  the  main  issue  presented  by  the  plead- 
ings and  necessary  to  be  disposed  of  before  such  issue  can  be  passed 
upon  by  the  court,  or  necessary  to  be  determined  in  carrying  the  exe- 
cution into  effect."'  It  will  be  observed  that  orders,  under  the  codes, 
thus  include  the  judgments  formerly  called  interlocutory.  An  order 
is  granted  upon  an  application  to  the  court  called  a  motion.*  The 
term  seems  to  be  practically  synonymous  (except  for  its  including 
interlocutory  judgments)  with  rule.    But  the  latter  is  more  commonly 


*  State    T.  Mc Arthur,  5   Eans.    280;     Proc.  N.  Y.  g  1200;  Code  Eans.  §  896; 
Hughes  T.  Shreye,  8  Met.  (Ey.)  547;     Code  Oregon,  §  240. 

Kramer  t.  Rebman,  9  Iowa,  114.  '  Loring  v.  Illesley*  1  Cal.  27. 

*  Code  ClT.  Proc.  CaLS  677;  CodeClT.        •Code  Ciy.  Proc.  Cal.  §  1003;  Code 

Civ.  Proc.  N.  Y.  §  767. 
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used  in  those  states  adhering  to  the  common  law  practice,  while  order 
is  generally  employed  in  those  which  have  adopted  codes.* 


§  2.    The  Language  of  a  Judgment. 

"A  judgment,  though  pronounced  or  awarded  by  the  judges,  is  not 
their  determination  and  sentence,  but  the  sentence  and  determina- 
tion of  the  law,  which  depends,  not  upon  the  arbitrary  opinion  of  the 
judge,  but  the  settled  and  invariable  principles  of  justice,  and  is  the 
remedy  prescribed  by  law  for  the  redress  of  injuries,  and  the  suit  or 
action  is  the  vehicle  or  means  of  administering  it;  and  therefore  the 
style  of  the  judgment  is  not  that  *it  is  ordered  or  resolved  by  the 
court/  for  then  the  judgment  might  be  their  own,  but  *  it  is  consid- 
ered*—  *  consider atum  est  per  curiam^  which  implies  that  the  judg- 
ment is  none  of  their  own,  but  the  act  of  the  law,  pronounced  and 
declared  by  the  court  upon  determination  and  inquiry."'*  At  the 
same  time  there  is  no  magic  in. this  formula;  nor  is  it  a  conclu- 
sive criterion  whether  a  definitive  judgment  has  been  rendered  that 
the  entry  employs  or  omits  the  usual  phrase,  ideo  consideratum  est. 
A  judgment  may  be  final  and  subject  to  review  on  writ  of  error,  as 
well  when  entered  without  as  with  that  clause. "  The  usual  style  of 
a  decree  is  **  it  is  ordered,  adjudged,  and  decreed;"  and  of  an  order 
or  rule,  **  it  is  ordered,"  etc. 

§  3.    Essentials  of  a  Judgment. 

We  are  not  at  present  concerned  with  the  tests  by  which  the  valid* 
ity  of  a  judgment  is  to  be  determined,  such  as  the  question  of  juris- 
diction, the  status  of  the  parties,  the  time,  place,  and  manner  of  its 
rendition*    But  the  object  of  this  section  is  to  indicate  the  essential 

*The  refusal  of  a  court  to  issue  the  and  to  vacate  a  certain  Judgment  there- 

writ  of  mandamus  Is  neither  a  Judg-  in  rendered.    Claggett  v.  Simes,  25  N. 

men!  nor  a  decree.    Craddock  v.  Ore-  H.  403. 

ghan.  1  Bneed  (Ky.)  100.    Neither  is  a  >o  Baker  v.  8tate,  8  Ark.  491,  Dickin- 

decision  made  by  the   court  upon  a  son,  J. 

matter  addressed  to  its  discretionary  ^^Whitaker  v.  Bramson,  2  Paine  C 

authority;  as.  an  application  to  have  a  C.  209. 
cause  brought  forward  on  the  docket 
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eharacteristicB  which  mast  appear  on  the  face  of  the  decision  in 
order  to  entitle  it  to  be  called  a  jodgment  for  any  purpose,  even  as  a 
preliminary  to  investigating  its  validity.  And  first,  it  must  appear 
to  be  the  sentence  of  a  coort.  As  already  stated,  the  award  of  arbi- 
trators or  of  any  self-constitated  tribunal  is  not  a  judgment.  The 
decision  must  purport  to  emanate  from  some  court  of  justice  known 
to  and  organized  under  tbe  laws  of  the  particular  sovereignty.  At 
the  same  time^  it  is  usual  to  recognize  the  determinations  of  certain 
bodies  invested  with  minor  administrative  powers,  and  acting  in  a 
judicial  capacity  in  reference  to  their  exercise,^  as  equivalent  to  judg- 
ments of  the  courts.  But  it  is  only  by  analogy  that  these  decisions 
can  be  called  judgments.  And  in  general,  a  paper  purporting  to  be 
a  judgment,  but  not  stating  by  what  court  rendered,  nor  when,  nor 
for  what  cause  of  action,  is  a  nullity.'*  Again,  unless  in  the  case  of 
purely  €x  parte  proceedings,  it  must  appear  to  have  been  rendered 
between  adverse  parties,  or,  in  a  certain  class  of  actions,  between  a 
party  plaintiff  and  some  res  which  stands  in  place  of  a  defendant. 
The  case  of  a  proceeding  against  **unknown  owners*'  is  no  real  excep- 
tion to  this  rule,  for  there  is  always  a  thing  or  right  claimed,  which 
may  be  personified  as  the  plaintiff's  adversary.  And  the  judgment 
must  of  course  appear  to  be  in  favor  of  one  party  and  against  the 
other.  Again,  the  judgment  must  be  definitive.  It  must  purport  to 
be  the  actual  and  absolute  sentence  of  the  law,  as  distinguished  from 
a  mere  finding  that  one  of  the  parties  is  entitled  to  a  judgment,  or 
from  a  direction  to  the  effect  that  a  judgment  may  be  entered.  ''An 
order  for  a  judgment  is  not  the  judgment,  nor  does  the  entry  of  such 
order  partake  of  the  nature  and  qualities  of  a  judgment  record."  '^    It 


i^Soch  as  road  commissioners,  in  ad- 
judicating npon  the  necessity  of  a  road, 
%nd  in  locating  and  making  assessments 
for  the  same.    Longfellow  v.  QQimby, 
29  Me.  196,  48  Am.   Dec.  625.    Or  a 
town  ooancil,  in  auditing  and  allow- 
ing a  claim  for  a  certain  and  ascer- 
tained amount.    Kelly  v.  Wimberly,  61 
Miss.  548. 
^Bevington  v.  Bnck,  18  Ind.  414 
M  Whitwell  V.  Emory,  8  Mich.  84.  69 
Am.  Dec  220.    A  written  memorandum 


by  the  Judge,  of  certain  conclusions  of 
fact,  with  a  formal  order  for  more  evi- 
dence on  certain  points,  is  not  a  Judg- 
ment Patnam  v.  Crombie,  84  Barb. 
232.  An  entry:  "I  find  for  the  plain- 
tiff and  assess  his  damages  at, "  stating 
the  amount,  is  not  a  final  Judgment, 
but  simply  a  finding  under  the  statute 
regulating  the  practice  before  referees. 
Demens  v.  Poyntz  (Fla.)  6  South.  Rep. 
261. 
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has  been  held  thai  an  order  of  court  allowing  the  plaintiff's  attorney 
to  enter  up  judgment  for  the  plaintiff  is  in  itself  a  sufficient  judgment 
for  the  plaintiff  for  the  amount  sued  for."  But  it  may  well  be  doubted 
whether  this  would  hold  good  for  all  the  purposes  of  a  judgment. 
Where  an  interlocutory  judgment  is  rendered  by  default,  upon  a 
claim  for  unliquidated  damages,  its  amount  may  be  left  for  ascer- 
tainment by  proper  proceedings.  But  we  may  say  in  general  that  if 
a  judgment  purports  to  be  final,  and  is  given  upon  a  money  demand, 
the  amount  of  the  recovery  must  be  stated  in  it  with  certainty  and 
precision.  If  the  amount  remains  to  be  determined  by  a  future  con- 
tingency, or  ascertained  by  referees,  or  diminished  by  the  allowance 
of  an  unliquidated  credit,  or  is  otherwise  indefinite  and  uncertain,  it 
is  no  proper  judgment."  It  remains  to  be  stated  that,  in  case  of  am- 
biguity,  a  judgment  should  be  construed  with  reference  to  the  plead- 
ings, and  when  it  admits  of  two  constructions,  that  one  will  be 
adopted  which  is  consonant  with  the  judgment  which  should  have 
been  rendered  on  the  facts  and  law  of  the  case.*^ 


§  4.    Consequences  of  a  Judgment. 

The  first  and  most  obvious  consequence  of  a  judgment  is  that  it 
establishes  an  indisputable  obligation  and  confers  upon  the  success- 
ful party  the  right  to  issue  execution  or  other  process  of  the  court  for 
its  enforcement.  But  this,  it  must  be  repeated,  is  it  not  an  inte- 
gral part  of  the  judgment.  The  judgment  is  merely  the  affirmation 
of  a  liability.  The  right  to  use  the  process  of  the  court  for  its  en- 
forcement is  a  consequence  which  the  law  attaches  to  it.  A  decree 
may  direct  a  particular  act  to  be  done;  a  judgment  in  r^m  may  spec- 
ify the  property  out  of  which  satisfaction  is  to  be  made;  a  judg- 
ment in  replevin  may  require  a  return  of  the  goods;  in  certain  cases 

^  Tift  y.  Eeaton,  78  Ga.  285,  2  S.  E.  ^  Peniston  v.  Somen.  16  La.  Ann.  679. 

Rep.  690.  In  detinue  for  several  slaTes,  a  Jad^ 

i<  Battell  ▼.  Lowery,  46  Iowa,  49;  Mc-  ment  in  favor  of  the  plaintiff  for  all  of 

Ilwaine  ▼.  Batchelor,  8  Dev.  &  B.  52;  them  except  one,  as  to  whom  the  Judg- 

Early  ▼.  Moore,  4  Munf.  262;  Mudd  v.  ment-entry  is  entirely  silent,  is  a  Judg- 

Rogers.  10  La.  Ann.  648;   Nichols  ▼.  ment  in  favor  of  the  defendant  for  that 

Stewart,  21  111.  106.    See  infra,  g  lia  one.    Wittick  v.  Traun,  25  Ala.  817. 
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a  judgment  may  be  entered  for  a  sam  payable  in  a  particular  kind 
of  money .^  Bnt  with  these  exceptions,  the  general  principle  holds 
good  that  the  judgment,  after  performing  its  office  of  declaring  the 
existence  of  a  certain  liability,  leaves  the  party  to  pursue  the  reme- 
dies which  the  law  provides. 

Another  important  consequence  of  a  judgment  is  that  it  creates  a 
lien  upon  real  estate  owned  by  the  debtor,  which  endures  for  a  cer- 
tain period,  follows  the  land  into  the  hands  of  purchasers  or  other 
lienors,  and  may  be  enforced  by  seizure  and  sale  of  the  property  sub- 
ject to  it.  A  separate  c  hapter  will  be  devoted  to  the  consideration 
of  this  subject. 

A  further  consequence  of  a  judgment  is  that  it  creates  an  estop- 
pel upon  the  litigants;  so  that  a  judgment  rendered  upon  the  merits 
will  bar  any  further  suit  upon  the  same  cause  of  action,  between  the 
same  parties  or  their  privies ;  and  a  point  which  was  once  actually 
and  necessarily  litigated  and  decided  cannot  again  be  drawn  in  ques« 
tion,  by  the  same  parties  or  their  privies,  in  any  future  controversy 
upon  the  same  or  a  different  cause  of  action.  These  topics  also  will 
be  discussed  in  later  chapters  of  this  work. 

Another  consequence  flowing  from  the  rendition  of  a  judgment  is 
that  it  may  constitute  either  an  evidence  or  a  source  of  title.  This 
may  be  illustrated  by  the  result  of  a  real  action,  by  the  case  of  a  pur- 
chaser at  execution-sale  under  a  judgment,  by  a  decree  quieting  title 
to  lands  or  enforcing  specific  performance  of  a  contract  for  their  con- 
veyance. Also  in  relation  to  chattels,  it  is  held  that  satisfaction  of 
a  judgment  recovered  in  an  action  of  trespass  for  their  conversion 
passes  property  in  such  chattels  to  the  defendant,  and  that  his  title 
thus  acquired  takes  effect  by  relation  from  the  time  of  the  conver- 
sion.** 

§  6.    Judgment  la  not  an  Assignment. 

Thus  far«  in  discussing  the  nature  of  judgments,  we  have  spoken 
only  of  their  essential  characteristics.  It  now  becomes  necessary  to 
distinguish  them  from  certain  other  legal  transactions  to  which  they 

»  See  infra,  g  152.  ^  Bmith  v.  8mith,  61  N.  H.  571. 
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bear  a  resemblance.  And  first,  since  the  result  of  a  judgment  may 
be  to  deprive  the  debtor  of  his  property  and  transfer  it  (or  its  pro- 
ceeds) to  the  creditor,  it  has  been  thought  that  the  judgment^  espe- 
cially where  it  was  confessed,  might  be  construed  as  an  assignment. 
There  is,  however,  no  validity  in  this  position.  As  has  been  said: 
"A  judgment  is  not  an  assignment.  One  is  the  act  of  the  party, 
the  other  the  act  of  the  law;  in  the  one  case  the  debtor  surrenders 
the  dominion  to  another,  in  the  other  he  submits  without  opposition 
to  the  course  prescribed  by  law."  ^ 

§  6.    Judgment  la  not  a  Specialty. 

A  judgment  of  a  domestic  court  of  record  is  not  a  specialty,  within 
the  meaning  of  a  statute  which  provides  for  the  limitation  of  "  actions 
upon  the  case,  covenant,  and  debt,  founded  upon  a  specialty,  or  any 
agreement,  contract,  or  promise  in  writing,  within  fifteen  years."  *^ 

§  7.    Judgments  sometimes  called  Contracts. 

The  notion  that  a  judgment  is  to  be  considered  as  a  contract  ap- 
pears to  have  originated  with  Blackstone.^  At  any  rate,  the  present 
writer  has  been  unable  to  discover  any  authority  for  such  a  proposi- 
tion in  the  earlier  reports  or  text-books.  But  the  statement  of  the 
learned  commentator,  to  that  effect,  has  been  accepted  without  ques- 
tion or  demur  by  many  of  the  succeeding  text- writers,  and  put  for- 


»BreadiDg  v.  Boggt,  20  I^a.  St  88, 
Lewis,  J.  ' 

"Tyler's  Ex'rs  ▼.  Winslow,  15  Ohio 
St  864. 

*>8  Bl.  Comm.  160.  Id  speaking  of 
such  contracts  as  are  implied  by  law, 
he  says:  **0f  this  nature  are,  first, 
such  as  are  necessarily  implied  by 
the  fundamental  constitution  of  gov- 
ernment,  to  which  every  man  is  a  con- 
tracting party.  And  thus  it  is  that 
every  person  is  bound  and  hath  vir- 
tually agreed  to  pay  such  particular 

flO) 


sums  of  money  as  are  charged  on  him 
by  the  sentence,  or  assessed  by  the  in- 
terpretation, of  the  law.  For  it  is  a 
part  of  the  original  contract,  entered 
into  by  all  mankind  who  partake  the 
benefits  of  society,  to  submit  in  all 
points  to  the  municipal  constitutions 
and  local  ordinances  of  that  state  of 
which  each  individual  is  a  member. 
Whatever,  therefore,  the  laws  order  any 
one  to  pay,  that  becomes  instantly  a 
debt,  which  he  hath  beforehand  con- 
tracted  to  discharge.  * 
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ward  as  a  recognized  principle  of  law  in  nnmeroQB  American  cases." 
Thns  in  New  York  it  is  said :   "A  judgment  is  a  contract  of  the  high- 
est  natnre  known  to  the  law.    Actions  opon  judgment  are  actions 
on  contract.     The  cause  or  consideration  of  the  judgment  is  of  no 
possible  importance;  it  is  merged  in  the  judgment.     When  recov- 
ered, the  judgment  stands  as  a  conclusive  declaration,  that  the  plain- 
tiff  therein  is  entitled  to  the  sum  of  money  recovered.     No  matter 
what  may  have  been  the  original  cause  of  action,  the  judgment  for- 
ever settles  the  plainti£f*s  claim  and  the  defendant's  assent  thereto. 
This  assent  may  have  been  reluctant,  but  in  law  it  is  an  assent,  and 
the  defendant  is  estopped  by  the  judgment  to  dissent.     Forever 
thereafter  any  claim  on  the  judgment  is  setting  up  a  cause  of  action 
on  contract.*'**    Bo,  in  a  Massachusetts  decision,  in  holding  that  a 
judgment  by  default  against  a  married  woman,  in  the  absence  of  an 
enabling  statute,  was  void,  the  court  said :    "A  judgment  is  in  the 
nature  of  a  contract;  it  is  a  specialty  and  creates  a  debt;  and  to 
have  that  efFect,  it  must  be  taken  against  one  capable  of  contracting 
a  debt.** "    But  in  this  country  the  question  has  chiefly  arisen  in  the 
eoDstraction  of  statutory  provisions  requiring  certain  formalities,  or 
prescribing  limitations,  in  actions  "founded  on  contract,"  and  in  the 
interpretation  of  that  clause  of  the  federal  constitution  which  pro- 
hibits to  the  states  any  legislation  impairing  the  obligation  of  con. 
tracts.    In  regard  to  the  former  class  of  cases,  it  has  been  held  that 
a  jndgment  is  a  contract  within  the  meaning  of  a  statute  which  pro- 
^des  that  several  causes  of  action  may  be  united  when  they  arise  out 
o!  contract  express  or  implied,  and  hence  an  action  upon  a  judgment 
nuiy  be  joined  with  an  action  for  the  breach  of  an  express  contract.** 


■Sawyer  ▼.  Vilas.  19  Vt  48;  Morse 
▼•  Toppan.  8  Gray,  411;  McGuire  v. 
Gallagher,  2  Sandf.  402;  Humphrey  ▼. 
Persons,  28  Barb.  818-.  Taylor  v.  Root, 
4Keyes(N.  T.)844;  Johnson  ▼.  Batler, 
S  Iowa,  585;  Farmers'  Bank  ▼.  Mather, 
Wlowa.  283;  Reod  ▼.  Eldredge,  27  Cal. 
^;  Stuart  y.  Landers.  16  Cal.  872;  76 
Am.  Dec  588;  Ohilds  v.  Harris  Mannf'g 
Co..  68  Wis,  231,  82  N.  W.  Rep.  43; 


Weaver  y.  Lapsley,  48  Ala.  224;  1  Pars, 
on  Contr.  7. 

»*  Taylor  v.  Root,  4  Keyes  (N.  Y.)  885, 
Woodruff,  J. 

*  Morse  y.  Toppan,  8  Gray,  411.  Shaw, 
0.  J. 

>BChilds  y.  Harris  Manufg  Co.,  68 
Wis.  231,  82  N.  W.  Rep.  43.  For  other 
illustrations  under  this  head,  see  Saw- 
yer y.  Vilas,  19  Vt.  48;  McGuire  y.  Gal- 
lagher, 2  Sandf.  4QSL 
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In  regard  to  the  latter  class  of  cases,  there  are  decisions  to  be  fonnd 
that  judgments  are  covered  by  the  prohibition  against  laws  impair- 
ing the  obligation  of  contracts.^ 


§  8.    The  Opposite  View. 

On  the  other  hand,  a  carefully  considered  English  case,  subsequent 
in  date  to  Blaokstone,  holds  that  a  judgment  is  not  in  any  sense  a 
contract;  and  this  view  is  supported  by  numerous  and  respectable 
American  authorities.**  Thus  a  learned  judge  has  remarked :  "The 
obligation  of  a  debt  on  a  judgment  does  not  arise  from  any  express 
contract  made  by  the  party  charged  by  it.  Judicium  redditur  in  in^ 
vitum.  Upon  a  refined  and  artificial  view  of  the  obligations  imposed 
by  law  upon  eveiy  individual,  they  may  be  resolved  into  a  contract 
which  be  makes  with  society  to  obey  the  laws  by  which  he  is  pro- 
tected. And  the  force  of  legal  obligation  has,  by  some  elementary 
writers,  been  attempted  to  be  strengthened  upon  this  principle/  (8 
Bl.  Comm.  1(50.)  But  contracts  of  this  description  are  not  barred  by 
this  part  of  the  statute  [of  limitations]." ^  So  again :  '^A  cause  of 
action  on  contract  or  tort  loses  its  identity  when  merged  in  a  judg- 
menty  and  thereafter  a  new  cause  of  action  arises  out  of  the  judgment 
whenever  it  becomes  necessary  to  enforce  the  obligation  by  suit.     The 


^Scarboroagh  v.  Dugan,  10  Cal.  805; 
Weaver  v.  Lapsley,  4B  Ala.  224.  But  in 
the  latter  case  the  question  was  upon 
the  constitutionality  of  a  certain  statute 
entitled  ''an  act  to  declare  void  certain 
judgments  and  to  grant  new  trials  in 
certain  cases  therein  mentioned. "  And 
the  original  cause  of  action  in  this  liti- 
gation (the  judgment  in  which  came 
under  the  act)  was  a  contract.  8o  that 
the  true  ground  of  the  invalidity  of  the 
statute  was.  not  that  it  impaired  the 
obligation  of  the  judgment  obtained 
on  such  contract,  but  that,  by  vacating 
the  judgment,  it  cancelled  the  remedy 
on  the  original  contract  itself,  and  so  im- 
paired its  obligation.  See  Black,  Const 
Pro.  §  197.  And  see  Sprott  v.  Reid,  8 
Iowa.  489.  56  Am.  Dec.  549. 
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»Bidleson  v.  Whytel,  8  Burr.  1548 
Wadsworth  v.  Henderson,  16  Fed.  Rep 
447;  Todd  v.  Crumb,  6  McLean.  172 
Jordan  v.  Robinson,  16  Me.  168;  Wy 
man  v.  Mitchell,  1  Cow.  816;  O'Brien  v 
Toung,  95  N.  T.  428,  47  Ara.  Rep.  64 
McDonald  v.  Dickson.  87  N.  Car.  404; 
Napier  v.  Gidiere,  1  Speer  Eq.  215.  40 
Am.  Dec.  618;  Keith  v.  Estill,  9  Port. 
669;  Smith  v.  Harrison,  83  Ala.  706: 
Masterson  v.  Qibson,  56  Ala.  56;  Lovint 
V.  Humphries,  67  Ala.  487;  Wol£Fe  v. 
Eberlein,  74  Ala.  99,  4Q  Am.  Rep.  809; 
Williams  v.  Waldo.  8  Scam.  269;  Rae  v. 
Hulbert,  17  HI.  572;  Sprott  v.  Reid.  8 
Iowa,  489,  56  Aul  Dec.  549;  Larrabee  v. 
Baldwin,  85  Cal.  156;  Freem.  Judgm. 
§4. 

^  Jordan  v.  Robinson,  15  Me.  168. 
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liability  of  the  debtor  no  longer  rests  npon  his  volantary  agreement, 
but  upon  the  adjadication  of  the  coort  into  which  the  former  has 
passed."*    The  last  sentence  is  especially  significant. 

§  8.    Where  the  Cause  of  Action  la  in  Tort. 

Whatever  may  be  said  in  regard  to  a  judgment  which  is  rendered 
upon  the  actual  contract  of  the  parties,  it  must  be  perfectly  apparent 
that  a  judgment  upon  a  cause  of  action  sounding  in  tart  cannot  be 
eoDsidered  as  in  any  sense  a  contract.  True,  the  judgment  merges 
the  cause  of  action.  But  that  means  that  the  plaintiff  cannot  after, 
wards  sue  upon  the  original  claim  or  use  it  otherwise.  It  does  not 
mean  that  it  is  metamorphosed  into  something  diametrically  opposite 
to  what  it  was  before.  And  it  is  held,  upon  the  highest  authority, 
that  a*  judgment  in  an  action  for  a  tort  is  not  a  contract  within  the 
meaning  of  that  provision  of  the  federal  constitution  which  forbids 
the  states  to  pass  a^y  law  impairing  the  obligation  of  contracts.  ^  **A 
judgment  for  damages,  estimated  in  money,  is  sometimes  called  by 
text-writers  a  specialty  or  contract  of  record,  because  it  establishes  a 
legal  obligation  to  pay  the  amount  recovered,  and,  by  a  fiction  of  law, 
a  promise  to  pay  is  implied  where  such  legal  obligation  exists.  But 
this  fiction  cannot  convert  a  transaction  wanting  the  assent  of  parties 
into  one  which  necessarily  implies  it.  Judgments  for  torts  are  usu. 
ally  the  result  of  viplent  contests,  and,  as  observed  by  the  court  be- 
low, are  imposed  upon  the  losing  party  by  a  higher  authority  against 
his  will  and  protest.  The  prohibition  of  the  federal  constitution  was 
intended  to  secure  the  observance  of  good  faith  in  the  stipulation  of 
parties  against  any  state  action.  Where  a  transaction  is  not  based 
upon  any  assent  of  parties,  it  cannot  be  said  that  any  faith  is  pledged 
with  respect  to  it,  and  no  case  arises  for  the  operation  of  the  prohi- 
bition," « 

» McDonald  y.  Dickson,  87  N.  Car.  Rep.  211.    Bee  State  v.  New  Orleans.  82 

404.  La.  Ann.  709.  holding  that  claims  aris- 

'^Garrison  ▼.  Citj  of  Kew  York,  21  ing  from  a  u    ..  -as  a  city's  statutory 

WalL  196;  McAfee  v.  Covington,  71  Ga.  obligation  to  make  good  damages  done 

272.  51  Am.  Rep.  268;  Freeland  ▼.  Will-  by  a  mob,— are  not  protected  by  this 

lams,  131  U.  8.  405,  9  Sup.  Ct.  Rep.  76a  clause    of    the    federal    constitution, 

"* Field.  J.,  in  Louisiana  v.  Mayor  of  though  reduced  to  Judgment 
New  Orleans,  100  U.  a  286,  8  Sup.  Ct 

(13) 


§  10  LAW   OF   JUDGMENTS.  [Ch.  1 


§  10.    Judgxneiits  are  not  Contracts. 

Upon  the  whole  question,  we  are  nnable  to  concede  that  jadg- 
mexits  can  properly  be  considered  contracts  nnder  any  circumstances 
whatever.  So  far  as  concerns  the  authority  of  Blackstone,  it  is  not 
difficult  to  perceive  that  in  dividing  contracts  into  three  classes,  be- 
ginning with  "contracts  by  record/'  he  was  misled  by  that  same  love 
of  a  neat  classification  which  more  than  once  led  him  into  error. 
The  mistake  lies  in  grouping  under  the  same  technical  term  things 
which  properly  belong  there  and  things  which  belong  there  only  by 
a  remote  analogy.  Further,  his  whole  argument  upon  this  point 
rests  upon  the  assumption  of  an  original  "social  contract" — a  theory 
long  since  exploded.  Admit  that  society  is  a  natural  organism,  not 
a  compact,  and  we  look  in  vain  for  the  implied  promises  supposed 
to  have  been  made  by  each  person  on  entering  into  the  social  state. 

Of  the  American  decisions  sharing  this  view  (not  very  numerous 
or  very  well  considered),  some  have  been  content  to  take  the  state- 
ment for  granted,  without  probing  the  arguments  advanced  in  its 
support.  Others  have  followed  the  same  specious  reasoning  which 
deceived  the  originator  of  the  theory.  And  others,  begging  the  ques- 
tion, have  decided  that  a  particular  judgment  could  not  be  valid 
because  it  did  not  answer  to  the  requirements  of  a  contract,  as  in 
respect  to  the  capacity  of  the  person  to  make  a  contract  or  incur  a 
debt."*  But,  as  we  have  seen,  there  is  a  preponderance  of  authority 
in  favor  of  the  proposition  that  judgments  are  not  contracts. 

But  in  point  of  fact,  the  most  distinctive  mark  of  a  contract  is 
wanting,  viss :  the  assent  of  both  parties.**  To  this  there  are  two 
apparent  exceptions,  the  case  of  judgments  by  confession  and  judg- 
ments by  default.  But  in  the  former  instance,  the  agreement  of  the 
debtor  is  that  the  creditor  may  take  a  particular  means  of  securing 
his  claim.     The  judgment  is  not  the  agreement;  it  is  the  act  of  the 

*>  Ab  in  Morse  v.  Toppan,  8  Gray,  411,  >***The  most  important  elements  of  a 

a  decision  which  is  probably  wroDg,  contract  are  wanting.    There  is  no  ag- 

and  which  certainly  furnishes  an  illus-  gregaiio  mentium.    The  defendant  has 

tration  of  looking  at  a  legal  question  not  voluntarily  assented.**    O'Brien  v. 

upside  down.  Toung,  95  K.  Y.  428,  47  Am.  Rep.  64. 
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law,  iiiToked  by  the  parties,  in  executing  the  agreement.  In  the  lat- 
ter case,  the  defendant  merely  submits  to  what  woald,  presumably, 
be  done  with  or  without  his  assent.  Nor  will  the  theory  of  an  im- 
plied assent  fill  the  gap.  If  we  admit  the  assumption  which  lies  at 
the  base  of  this  doctrine,  it  is  not  difficult  to  transform  any  imagina- 
ble  right  of  action  into  a  contract.  For  instance,  it  is  the  duty  of 
every  good  citizen  to  pay  his  taxes;  yet  no  one  thinks  that  the  entry 
OD  the  assessor's  book  is  a  contract  which  he  has  made.  If  the  dvty 
of  every  member  of  society  to  pay  the  debts  which  are  charged  against 
him  as  the  result  of  legal  proceedings  can  be  construed  into  his  agree* 
ment  to  pay  them,  it  is  illogical  to  stop  at  causes  of  action  which  are 
etrictly  and  properly  ex  contractu.  It  is  just  as  true  that  he  im- 
pliedly andertakes  to  make  reparation  for  any  delict  which  he  may 
commit,  as  it  is  that  he  impliedly  promises  to  pay  judgments  against 
him.  But  it  would  be  rash  to  conclude  that  a  tort  is  a  contract.* 
Some  of  the  cases  speak  of  this  implied  assent  as  a  '^reluctant  as- 
eent."  But  this  is  practically  a  contradiction  in  terms.  The  submis- 
sion which  is  wrung  from  a  party  who  has  made  his  best  defense 
and  can  no  longer  help  himself  is  not  the  movement  of  will  which 
goes  to  the  making  of  a  contract. 

Another  indispensable  requisite  to  a  contract  is  that  the  parties 
thoald  be  legally  capable  of  forming  a  binding  agreement.  And  yet 
the  immense  majority  of  the  cases  hold  that  judgments  rendered 
against  infants,  lunatics,  and  other  persons  who  are  in  law  disabled 
from  contracting,  are  valid  and  conclusively  binding  until  vacated  or 
reversed.*  To  push  this  argument  one  step  further:  ''It  is  not  true 
that  a  judgment  rests  either  upon  the  will  or  the  capacity  to  contract 
of  the  party  against  whom  it  is  rendered.  If  a  judgment  is  a  con- 
tract, and  can  only  be  rendered  against  one  who  is  then  capable  of 


"''A  Judgment  is  no  more  a  contract 
tlun  is  a  tort  In  one  sense  it  is  tnie 
that  every  member  of  society  impliedly 
agrees  to  pay  all  Judgments  wbicb  may 
be  regularly  rendered  against  him;  and 
in  the  same  sense  does  he  impliedly 
agree  to  make  amends  for  all  torts 
which  he  may  commit.  No  one  will 
pretend  that  actions  for  torts  are  with- 


in the  spirit  and  intent  of  the  statute 
[in  regard  to  actions  upon  '  any  contract 
or  agreement'],  and  yet  they  certainly 
are  as  much  so  as  are  actions  upon 
Judgments.  *  Rae  ▼.  Hnlbert,  17  111.  572, 
Caton,  J. 

M  O'Brien  v.  Young,  95  N.  Y.  428,  47 
Am.  Rep.  64. 

(16) 


§11  LAW  OF  JUDGMENTS.  [Ch    1 

contracting  by  the  laws  of  the  forum»  there  coald  not  be  a  judgment 
on  a  contract  made  in  another  state  [nor  on  a  judgment  rendered  in 
another  state],  unless  by  the  law  of  the  forum  that  contract  would  be 
valid.  This  would  destroy  the  rule  of  comity  and  international  law 
which  makes  the  validity  of  a  contract  and  the  capacity  of  the  con- 
tractor depend  on  the  place  where  the  contract  is  made  or  is  to  be 
performed,  or  the  domicile  of  the  contractor,  as  the  case  may  be,  and 
not  upon  the  law  of  the  forum."'' 

§  11.    The  Question  considered  as  one  of  Statutory  Con- 
struction. 

As  already  stated,  the  chief  importance  of  this  question  arises  in 
connection  with  the  construction  of  constitutional  and  statutory  pro- 
visions. And  we  are  now  prepared  to  formulate  the  rules  which 
reason  and  principle  seem  to  point  out. 

In  the  first  place,  a  judgment  is  not  a  contract  within  the  meaning 
of  the  prohibition  against  laws  impairing  the  obligation  of  contracts. 
The  cases  which  hold  that  it  is,^  proceed  upon  a  misapprehension  of 
the  constitutional  principle.  It  is  true  that  statutes  have  been  de- 
clared invalid,  as  obnoxious  to  this  inhibition,  which  vacated  judg- 
ments, granted  new  trials,  enacted  shorter  statutes  of  limitation,  ex- 
empted the  debtor's  property,  gave  stay  of  execution,  and  so  on.  But 
it  was  not  because  they  attacked  the  judgment,  but  because  they  de- 
stroyed or  desiccated  the  remedy  on  the  original  contract,  which,  on 
the  authorities,  is  vital  to  the  maintenance  of  its  obligation.*  If  the 
cause  of  action  was  in  tort,  the  constitutional  clause  does  not  apply.* 
But  it  is  impossible  to  hold  that  view  if  every  judgment  is  a  contract. 

In  the  next  place,  if  a  statute — for  example,  in  prescribing  lim- 
itations  of  actions — manifestly  intends,  on  its  face,  to  divide  all 

s^Wadsworth  v.  Henderson.  16  Fed.  *  Black  on  Const  Pro.  §§  153, 157, 168. 

Rep.  451.  Barr.  J.  197, 199. 

^^ee  Weaver  v.  Lapsley,  48  Ala.  224;  «  Garrison  v.  City  of  New  York,  21 

Scarborough  v.  Dugan,  10  Cal.  805.  Bnt  Wall.  196;  Louisiana  v.  Mayor  of  New 

see  SproU  v.  Reid,  8  Iowa,  489,  56  Am.  Orleans,  109  U.  8.  285,  8  Sup.  Ct  Rep. 

Dec.  549.  211 ;  Freeland  v.  Williams,  181 U.  6. 405. 


9  Sup.  Ct  Rep.  768. 
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causes  of  aetion  into  two  claBses,  actions  on  "contract"  and  actions 
on  "tort,**  then  a  judgment  most  be  considered  as  falling  within 
the  former  class.  Strictly  it  belongs  to  neither.  Bot  if  the  words 
are  used  in  this  extended  sense,  then  "contract**  must  include  "quasi- 
eontract."  And  a  judgment  may  reasonably  be  called  a  quasi-con- 
tract; for  although  it  lacks  some  or  all  of  the  elements  of  a  true 
contract,  it  is  more  nearly  assimilated  thereto  than  it  is  to  a  delict.^ 
It  is  the  conclusive  evidence  of  a  fixed  and  ascertained  debt,  and 
that  is  sufficient  to  distinguish  it  from  a  claim  in  tort. 

Finally,  if  the  statute  relates  only  to  "contracts  express  or  im- 
plied,** or  intends  to  divide  possible  causes  of  action  into  a  larger 
number  of  classes  than  those  mentioned  above,  a  judgment  cannot 
be  considered  as  coming  under  the  denomination  of  a  "contract." 
In  such  a  case,  it  must  stand  in  a  class  by  itself,  and  if  not  spe- 
cifically mentioned,  it  is  not  within  the  purview  of  the  act. 

Pabt  II.    Thb  Classification  ov  Judombnts. 

§  12.    Mefhods  of  Classifying  Judgments. 

Several  methods  of  classifying  judgments  have  been  proposed, 
none  of  which,  perhaps,  is  strictly  scientific  or  perfectly  accurate. 
The  difficulty  is  that  so  many  complications  arise  in  pleading  and 
practice  that  an  entirely  regular  classification  cannot  well  be  made 
without  extending  the  number  of  groups  beyond  convenient  limits. 
However,  as  the  chief  thing  is  to  obtain  an  orderly  arrangement 
and  enumeration  of  the  different  varieties  of  judgments,  the  scientific 
nature  of  the  method  pursued  is  not  of  prime  importance.     Aban- 

* 

doning  the  division  commonly  acquiesced  in,  as  being  too  unwieldy, 
we  propose  to  arrange  judgments  under  the  four  following  heads: 
!•  Judgments  on  an  issue  of  law.  2.  Judgments  upon  a  verdict. 
3.  Judgments  without  a  verdict.     4.  Judgments  against  a  verdict. 

AMoore  v.  Kowell,  94  K.  Car.  966;  Johnson  v.  Butler»  3  Iowa,  546. 

LAW  JUDG.V.1 — 2  (17) 


§14 


LAW  OF  JUDGMENTS. 


[Ch.  1 


§  13.    Judgments  on  an  IsiEme  of  Iiaw. 

These  judgments  are  given  upon  the  decision  of  a  demurrer. 
They  are  either  for  the  plaintiff  or  defendant,  as  the  case  may  be, 
and  are  of  the  following  sorts: 

1.  For  the  plaintiff,  when  the  issue  raised  by  a  demnrrer  to  any 
of  the  pleadings  is  decided  in  his  favor.  This  judgment  is  final 
and  definitive  and  concludes  the  right  of  action.  Its  style  is  quod 
recuperet,  that  is,  "that  the  plaintiff  do  recover."^ 

2.  For  the  plaintiff,  when  the  issue  raised  by  his  demurrer  to  a 
dilatory  plea  or  plea  in  abatement  is  found  in  his  favor.  This  is 
called  judgment  of  respondeat  ouster^  that  is,  that  the  defendant  "do 
answer  over  "  or  further.  It  is  not  final,  since  the  plea  did  not  go  to 
the  merits,  bat  requires  the  defendant,  beaten  on  a  preliminary  points 
to  present  a  more  substantial  defense.^ 

8.  For  the  defendant,  when  the  issue  raised  by  a  demurrer  is  de» 
termined  in  his  favor.  This  is  a  final  judgment,  and  disposes  of  the 
ease,  unless  leave  be  granted  to  amend  the  pleading  or  withdraw  the 
demurrer,  as  the  case  may  be.^ 

4.  For  the  defendant,  when  the  plaintiff's  demnrrer  to  a  plea  in 
abatement  is  overruled,  and  the  plea  consequently  sustained.  The 
language  of  this  judgment  is  quod  cassetur  breve,  or  biUam,  that  is^ 
that  the  writ  or  declaration  be  quashed. 


§  14.    Judgments  upon  Verdict. 

We  come  next  to  such  judgments  as  are  rendered  after  the  deter- 
mination of  an  issue  of  fact  by  the  verdict  of  a  jury.     They  may  be 


^Hale  V.  Lawrence,  22  N.  J.  Law,  72; 
Silver  v.  Rhodes,  2  Harringt  869;  Pet- 
tjs  V.  Marsh,  (Fla.)  8  (South.  Rep.  677. 
But  where  defendant  demurred  for  a 
variance  between  declaration  and  writ, 
and  pending  the  demurrer  leave  was 
granted  to  amend,  whereupon  the  de- 
murrer was  overruled,  held,  that  the 
judgment  should  be  reaptmdeat  ouster, 
and  not  quod  recuperet  Walker  v. 
Walker,  6  How.  (Miss.)  50a 

(18) 


^Trow  V.  Messer.  82  N.  H.  861;  Mas- 
sey  V.  Walker,  8  Ala.  167;  Heyfron  v. 
Bank.  7  Sm.  &  Mar.  484;  Randolph  v. 
Singleton.  20  Miss.  489;  Cooke  v.  Craw- 
ford, 1  Tex.  9,  46  Am.  Dec.  08. 

^  Hale  V.  Lawrence.  22  K.  J.  Law,  79; 
Scharff  v.  Lisso.  68  Miss.  218;  Ross  v. 
Sims,  27  Miss.  859;  Memphis  ft  Charles- 
ton R.  Co.  V.  Orr,  62  Miss.  641;  Corn- 
stock  V.  Davis,  61  Mo.  669L 
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either  for  the  plaintiff  or  defendant,  and  are  in  all  oases  final  and 
eonclnsive,  if  entered  according  to  the  verdict. 

1.  For  the  plaintiff^  the  judgment  is  quod  recuperet/^ 

2.  For  the  defendant,  if  upon  the  merits,  the  judgment  is  nil  capiat 
per  breve  or  per  biUam^  that  is,  that  the  plaintiff  ''take  nothing"  hy 
his  writ  or  declaration.  If  the  plea  was  in  abatement,  the  judgment 
18  cassetur  brevCf  as  above. 


§  16.    Judgments  without  Verdict. 

This  class  of  judgments  includes  numerous  varieties.  Those  which 
may  be  rendered  for  the  plaintiff  are  as  follows : 

1.  Judgment  by  default.  This  is  a  judgment  entered  in  oonse* 
quenoe  of  the  non-appearance  of  the  defendant.  Where  the  defend- 
ant omits  to  plead  within  the  time  required,  the  judgment  taken 
against  him  for  that  cause  is  more  properly  called  nil  dicit^  but  the 
term  ''default"  is  usually  extended  to  cover  this  case  also.  And  in 
the  code  states,  the  judgment  entered  upon  the  defendant's  failure  to 
serve  or  file  an  answer  within  the  prescribed  period  is  called  a  judg- 
ment by  default. 

2.  Judgment  by  nil  dicit,  which  is  rendered  against  a  defendant 
for  his  failure  to  plead  to  the  declaration. 

3.  Judgment  by  non  sum  informatus.  This  is  a  judgment  which  is 
rendered  when,  instead  of  pleading,  the  defendant's  attorney  declares 
that  he  "is  not  informed"  of  any  answer  or  defense  to  be  made. 

4.  Judgment  by  confession.  This  is  a  judgment  which  is  entered 
for  the  plaintiff  in  case  the  defendant,  instead  of  entering  a  plea, 
confesses  the  action,  or  at  any  time  before  trial  confesses  the  action 
and  withdraws  his  plea  and  other  allegations.^*  This  is  called,  in 
full,  a  judgment  by  confession  relicta  verificatione.  A  more  usual 
form  of  judgment  by  confession  is  that  which  is  entered  where  the 
debtor,  without  suit  brought,  gives  a  written  instrument  confessing 
that  he  is  indebted  to  the  creditor  in  a  certain  sum,  and  authorizing 


«8eeTexa8,&  F.ft  N.  RCo.  v.Sax- 
ton  (New  Mex.)  6  Pac.  Rap,  900. 


^Bouvier,  Law  Diet  tM.  Judgment 
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an  attorney  to  appear  for  him  and  enter  judgment  against  him  in  a 
eonrt  of  record. 

6.  Judgment  on  motion;  a  judgment  authorized  by  statute  in  cer- 
tain kinds  of  summary  proceedings,  rendered  ex  parte  and  without 
trial.  This  remedy,  being  in  derogation  of  the  common  law,  must  be 
strictly  pursued,  and  the  judgment  must  show  on  its  face  all  facts 
necessary  to  give  jurisdiction.^ 

6.  Judgment  on  the  pleadings*  This  is  a  form  of  judgment  not 
infrequently  used  in  the  practice  of  the  code  states.  It  is  rendered, 
on  motion  of  the  plaintiff,  when  the  answer  admits  or  leaves  undenied 
all  the  material  facts  stated  in  the  complaint.^  It  cannot  be  entered, 
in  a  suit  for  unliquidated  damages,  over  an  answer  stating  matters  in 
mitigation.^ 

Of  this  class  of  judgments,  those  which  may  be  rendered  for  the 
defendant  are  as  follows : — 

1.  Judgment  of  nonsuit.  This  judgment,  given  against  the  plain- 
tiff, is  either  voluntary  or  involuntary.  It  is  the  former,  when  the 
plaintiff  throws  up  his  case  and  consents  to  a  judgment  for  defendant 
for  costs.  It  is  the  latter,  when  the  plaintiff,  on  being  called  or 
demanded,  at  the  instance  of  the  defendant,  to  be  present  while  the 
jury  give  their  verdict,  fails  to  appear.  Also,  where  the  court  decides 
that  the  plaintiff  has  given  no  evidence  on  which  the  jury  could  find 
a  verdict  in  his  favor,  an  involuntary  nonsuit  is  entered  against  him. 

2.  Judgment  of  nolle  prosequi.  This  is  a  judgment  entered  against 
the  plaintiff  where,  after  appearance  and  before  judgment,  he  declares 
that  **  he  will  not  further  prosecute  his  suit."  It  is  used  as  a  means 
of  abandoning  one  or  more  counts  in  a  declaration  or  parts  of  a  cause 
of  action,  or  releasing  one  or  more  of  the  joint  defendants,  while 
holding  to  the  rest. 


^  Garner  v.  Carrol,  7  Yerg.  865;  Jones  flclently  alleged  In  the  answer,  the  plain- 

y.  Read,  1  Humph.  885.  tifF  cannot  recover  upon  the  pleadings, 

tt  Botto  ▼.  Vandament,  67  CaL  882, 7  although  such  facts  are  not  pleaded  or 

Pac.  Rep.  753;  Amador  Co.  v.  Butter-  insisted  on  as  a  defense.    Prostv.  Moro, 

field.  51  Cal.  536:  Sbattuc  ▼.  McArthur.  40  Cal.  847. 

25  Fed.  Rep.  188;  Felch  v.  Beaudry,  40  ^Shattuc  Y.  McArthur,  25  Fed.  Rep. 

Cal.  489.    But  where  facts  showing  the  188. 
illegality  of  a  contract  sued  on  are  suf- 
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3.  Jodgment  of  non  prosequituTf  or  non  pro$.  A  jodgment  given 
against  the  plaintiff  for  bis  default  or  neglect  to  take  any  of  those 
steps  in  the  proceedings  which  he  is  required  to  take  in  due  time ; 
as,  a  failure  to  file  a  declaration  or  other  pleading. 

4.  Judgment  of  retraxit.  This  is  a  judgment  given  against  the 
plaintiff  when,  after  appearance,  he  voluntarily  goes  into  court  and 
enters  npon  the  record  a  statement  that  "he  withdraws  his  suit.**  It 
is  an  open  and  voluntary  renunciation  of  his  claim  in  court;  wherein 
it  differs  from  a  nonsuit,  which  is  merely  his  neglect  or  default;  and 
by  a  retraxit  the  plaintiff's  cause  of  action  is  forever  barred."* 

In  this  class  of  judgments  there  is  one  which  may  be  entered  for 
either  party,  viz :  judgment  by  eoment.  It  is  well  known  in  practice. 
The  attorneys  of  the  respective  parties  to  a  suit,  it  is  said,  have  un« 
doubtedly  the  right  to  agree  upon  terms  and  what  kind  of  judgment 
shall  be  entered ;  but  the  judgment  must  be  one  authorised  by  law.** 


I  16.    Judgment  against  the  Verdict. 

Where  the  plea  to  the  declaration  confesses  a  cause  of  action  in  the 
plaintiff  and  sets  up  matter  in  avoidance,  and  such  matter,  though 
found  true  by  the  verdict  of  the  juzy,  is  insufiScient  in  law  to  consti- 
tute a  bar  or  defense  to  the  action,  the  court  will  enter  a  judgment 
for  the  plaintiff  non  obstante  veredicto,  that  is,  notwithstanding  the 
verdict.**  For,  "the  plea  being  substantially  bad  in  law,  of  course 
the  verdict  which  merely  shows  it  to  be  true  in  point  of  fact  cannot 
avail  to  entitle  the  defendant  to  judgment;  while,  on  the  other  hand, 
the  plea,  being  in  confession  and  avoidance,  involves  a  confession  of 


"Thomason  v.  Odam,  81  Ala.  108,  68 
Am.  Dec.  150;  8  BL  Comm.  290. 

s^Tappeiy  ▼.  Hertung,  46  Mo.  188. 
See  Jonea  v.  Webb,  8  &  Car.  203;  Sam- 
mar  v.  Owen,  59  Tenn.  26. 

V  Pirn  V.  Grazebrook,  2  C.  B.  429;  At- 
kinioa  v.  Daviea,  11  Mees.  A  W.  286; 
Berwick  v.  Dancan,  8  Ezch.  644;  Rob- 
eru  V.  Dame,  11  N.  H.  226;  Fitch  v. 
Scott,  1  Root,  851;  Bellows  y.  Shannon, 
2  mu,  86;  Moye  v.  Petway.  76  N.  Car. 


827;  Ward  v.  PhiUipt.  89  N.  Car.  215; 
State  v.  Commercial  Bank,  6  Sm.  A 
Mar.  218,  45  Am.  Dec.  280:  Garrett  ▼. 
Beaumont,  24  Miss.  877;  SuUenberger 
y.  Gest.  14  Ohio.  204;  Tootle  y.  Clifton, 
22  Ohio  St  247, 10  Am.  Rep.  782;  Berry 
V.  Borden,  7  Blackf.  884;  Pomeroy  y. 
Bnrnett,  8  Blackf.  142;  Jones  y.  Fenni- 
more,  1  Iowa,  184;  Oades  y.  Oades,  6 
Nebr.  804;  2  Tidd's  Prac  920. 
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the  plaintiff's  (leclaration,  and  shows  that  he  was  entitled  to  main- 
tain his  action."  ^  For  example,  a  plea  of  tender  of  rent  after  the 
day  of  its  falling  dae  is  insufficient,  and  after  a  verdict  on  sach  plea 
in  favor  of  the  defendant,  the  plaintiff  is  entitled  to  judgment  non  ob* 
itante  veredictoJ^  But  in  order  that  this  judgment  may  be  given,  it 
is  essential  that  the  plea  should  distinctly  imply  an  admission  of  the 
plaintiff's  right  or  title." 

There  are  other  oases  beside  the  foregoing  in  which  a  judgment 
non  obstante  veredicto  may  be  rendered,  or  an  analogous  species  of 
judgment.  Thus,  in  some  of  the  states,  in  cases  where  the  special 
findings  of  the  jury  are  in  direct  conflict  with  the  general  verdict,  it 
is  the  practice  to  grant  a  judgment  notwithstanding  the  verdict." 
But  unless  the  special  findings  "are  so  irreconcilably  in  conflict  with 
the  general  verdict  as  that  both  cannot  stand,  the  motion  must  be 
overruled  without  regard  to  the  evidence."  "^  And  the  motion  for  this 
judgment  can  be  made  only  by  the  party  against  whom  the  verdict 
goes;  hence,  if  the  general  verdict  is  in  hisJavor,  but  the  special 
findings  do  not  correspond  with  it,  a  motion  in  that  behalf  will  not 
avail  him." 

Another  instance  in  which  this  form  of  judgment  may  be  rendered^ 
is  where  the  decision  on  a  "point  reserved"  negatives  the  verdict  of 
the  juzy.  If  a  point  of  law  is  ruled  provisionally  at  the  trial,  but 
subject  to  the  further  consideration  of  the  court,  and  if  its  ultimate 
decision  shows  that  the  party  in  whose  favor  the  verdict  goes  is  not 
entitled  to  judgment,  the  court  may  enter  judgment  notwithstanding 
the  verdict.  But  the  record  must  show  the  point  of  law  reserved  and 
the  specific  facts  on  which  it  arises." 

At  common  law,  a  defendant  is  not  entitled  in  any  circumstances 


n  Boavier,  Law  Diet  voe.  Judgment 

••  Dewey  v.  Humphrey,  6  Pick.  187. 

» Pirn  V.  Grazebrook.  2  C.  B.  439. 

H  Felton  ▼.  Chicago,  R.  L  &  P.  R  Co., 
09  Iowa,  577,  29  N.  W.  Rep.  618. 

w  Porter  v.  Waltz,  108  Ind.  40. 8  N.  E. 
Rep.  705.  citing  Cox  y.  Ratcliffe,  105 
Ind.  874.  5  N.  E.  Rep.  5;  Pennsylvania 
Co.  V.  Smith,  98  Ind.  42;  Baltimore,  eta, 
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Co.  ▼.  Rowan,  104  Ind.  88, 8  N.  B.  Rep. 
627. 

»  Brown  ▼.  Searle.  104  Ind  218,  8  N. 
E.  Rep.  871. 

» Wilde  ▼.  Trainor.  59  Pa.  8t  442; 
Fayette  City  Borough  v.  fiuggins,  113 
Pa.  St.  1,  4  Atl.  Rep.  927;  Buckley  ▼. 
Duff.  Ill  Pa.  St.  223.  8  AU.  Rep.  828; 
Keifer  ▼.  Eldred  Township,  110  Pa. 
StL 
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to  move  for  judgment  non  obitanU  veredicio;  if  the  verdict  is  for  the 
plaintiff,  and  the  state  of  the  pleadings  is  snoh  that  the  latter  might 
have  asked  for  this  judgment  had  their  positions  been  reversed,  the 
only  proper  coarse  for  the  defendant  is  to  move  that  the  judgment  be 
arrested.^  It  appears,  however,  that  this  role  has  been  relaxed  in  a 
few  of  the  states,  so  as  to  admit  of  the  entry  of  this  judgment  in 
favor  of  the  defendant  in  a  proper  case.*" 

A  motion  for  judgment  non  obstante  veredicto  is  founded  on  the 
record  alone,  and  not  on  affidavits  or  extrinsic  evidence.**  And  such 
motion,  in  the  absence  of  an  agreement  by  the  parties  that  it  may 
be  filed  and  considered  in  vacation,  cannot  be  considered  by  the  court 
vrhen  so  filed.** 

There  is  one  other  form  of  judgment,  entered  in  disregard  of  a 
verdict,  which  must  be  mentioned  in  this  connection.  It  is  the  judg- 
ment quod  partes  replacitent  (that  the  parties  replead),  or  judgment 
of  repleader.  This  is  entered  in  a  case  where  issue  has  been  taken 
upon  a  point  so  immaterial  that,  notwithstanding  the  verdict,  the 
court  is  unable  to  decide  which  party  should  recover  upon  the  mer- 
its. It  requires  the  parties  to  frame  their  pleadings  anew,  from  the 
fault  which  first  occasioned  the  immaterial  issue,  taking  issue  upon 
a  substantial  ground.  A  repleader  differs  from  a  judgment  non  ob- 
Btante  veredicto  in  this,  that  the  latter  is  granted  in  a  case  where  the 
plea  is  good  in  form  though  the  matter  pleaded  is  not  available  as  a 
defense,  while  the  former  is  only  proper  where  the  pleadings  do  not 
bring  the  merits  within  the  issue.  Hence  the  latter  kind  of  judgment 
is  always  upon  the  merits,  and  never  granted  but  in  a  very  clear  case; 
a  repleader  is  upon  the  form  and  manner  of  pleading.** 

» Qnimby  v.  Boyd,  8  Colo.  194, 6  Pac  ^  Martindale   v.  Price.  14  Ind.  116; 

Repw  462;  Smith  v.  Powers,  15  N.  H.  Carl  v.  Granger  Coal  Co.,  69  Iowa,  619, 

546;  Smith  y.  Smith, 4  Wend.  468;  Sober-  29  N.  W.  Rep.  487. 

merhom  v.  Schermerhom,  6  Wend.  518;  ^  Snow  ▼.  Conant,  8  Vt  809;  Smith  ▼. 

Bellows  y.  Shannon,  2  Hill,  86;  Bowdre  Smith.  2  Wend.  624. 

▼.  Hampton,  6  Rich.  208;  Buckingham  ^Scribnery.  Rutherford,  65 Iowa,  551, 

▼.  McCracken.  2  Ohio  St  287;  Bradshaw  22  N.  W.  Rep.  670. 

▼.  Hedge,  10  Iowa,  402;  Lough  y.  Thorn-  m  2  Tidd's  Prac  922. 
ton,  17  Minn.  258,  (GIL  280.) 
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§  17.    Names  of  Judgments  in  certain  Special  Actions. 

Before  completing  oar  enumeration  of  the  different  kinds  of  judg- 
ments, it  is  necessary  to  mention  the  special  names  given  to  the  judg- 
ments in  certain  actions.  In  the  action  for  partition,  the  interlocu- 
tory judgment  whereby  it  is  directed  that  partition  be  made,  is  called 
judgment  quod  partitio  Jiat;  while  the  style  of  the  final  judgment  in 
the  same  action,  confirming  the  partition  made,  upon  the  return  of 
the  writ,  is  quod  partitio  facta  firma  et  stabilis  in  perpetuumJ*  The 
interlocutory  judgment  in  an  action  of  account,  whereby  it  is  directed 
that  ''the  defendant  do  account,"  is  called  judgment  quod  compuUt. 

§  18.    Cross-Classifications  of  Judgments. 

There  are  certain  methods  of  classifying  judgments  and  decrees, 
without  regard  to  the  mode  of  trial,  stage  of  entry,  or  rendition  of  a 
verdict,  and  hence  running  across  the  division  above  adopted,  which 
are  important  to  be  named.  And  first,  they  are  either  final  or  inter- 
locutory. A  final  judgment  or  decree  is  one  which  puts  an  end  to  the 
whole  action,  leaving  nothing  further  to  be  done  or  determined  by  the 
court.  It  is  interlocutory,  if  it  merely  settles  some  preliminary  or 
subordinate  point,  without  reaching  the  merits,  or  if,  though  directed 
to  the  main  controversy,  it  does  not  dispose  of  the  whole  case,  but 
leaves  something  for  the  further  action  or  consideration  of  the  court 
before  the  rights  of  the  parties  are  definitely  fixed.  This  distinction 
will  form  the  subject  of  the  next  chapter. 

Judgments  and  decrees  are  also  either  domestic  or  foreign.  A  judg. 
ment  is  called  domestic  when  it  was  rendered  by  a  court  organized 
by  the  same  state  or  sovereignty  within  whose  territory  it  is  sought  to 
be  enforced  or  is  invoked  as  a  defense.  It  is  called  foreign  when  ren- 
dered by  another  or  independent  state  or  sovereignty. 

In  Louisiana,  a  judgment  rendered  by  default  is  distinguished  from 
a  "contradictory  judgment  ;**  the  latter  being  one  which  is  given  after 
the  parties  have  been  heard  either  in  support  of  their  claims  or  in 
their  defense. 

«5Bac.  Abr.  292,citedFreenL  Judgm.  g  & 
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Jadgments  and  orders  may  farther  be  classed  as  absolute  or  nwt. 
At  common  law  a  jadgment  nisi  was  one  entered  on  the  return  of 
the  nisi  prius  record  with  the  postsa  indorsed,  which  would  become 
absolute  according  to  the  terms  of  the  postea,  unless  the  court  out 
of  which  the  nisi  prius  record  proceeded  should,  within  the  first  four 
days,  otherwise  order.*  It  is  otherwise  defined  as  ''one  that  is  to  be 
?alid  unless  something  else  should  be  done  within  a  given  time  to  de- 
feat it.**^  A  rule  or  order  nisi  is  one  which  is  to  be  confirmed  or 
made  absolute,  unless  cause  be  shown  to  the  contrary,  or  something 
be  done  which  has  been  required,  within  a  specified  time. 

Adjudications  are  also  classed  as  either  in  rem  or  in  personam. 
This  distinction  is  one  of  difficulty  and  importance,  and  the  former 
kind  of  judgments  will  form  the  subject  of  a  later  chapter,  to  which 
the  reader  is  referred  for  the  definitions. 

%  18.    OlassifLcatlon  of  Decrees. 

In  addition  to  the  divisions  indicated  in  the  preceding  section,  de- 
crees in  equity  are  classed  as  "by  default,"  "by  consent,**  "on  the 
bearing,"  and  '*pro  co^fesso.*"  The  last  named — a  decree  that  the 
bill  be  taken  as  confessed — is  entered  where  the  defendant,  by  not 
appearing  within  the  time  prescribed,  is  understood  to  admit  the  case 
made  by  the  bill.  It  is  intended  to  prepare  the  case  for  final  decree ; 
and  its  effect  is  like  that  of  a  default  at  common  law,  by  which  the 
defendant  is  deemed  to  have  admitted  all  that  is  well  pleaded  in  the 
declaration.*  A  decree  nisi  is  one  entered  upon  the  defendant's 
failure  to  appear  when  the  case  is  called  for  hearing,  granting  the  re- 
lief asked,  but  coupled  with  a  condition  that  the  defendant  is  to 
have  a  certain  time  within  which  to  show  cause  against  the  decree. 

^BouYier,  Law  Diet  ««d«0ML  Rep.  50.    See   Strickland  v.  Cox,  (N. 

«  United  BUtes  v.  WinBtead,  18  Fed.     Cta.)  9  S.  E.  Rep.  414. 

«  Russell  V.  Lathrop,  188  Mass.  808. 

(26> 


§  20  LAW   or  JUDGMSMI8.  [Cll.  S 


CHAPTER  n. 
FINAL  AND  INTERLOOUTOBY  JUDGMENTS  AND  DECEEESw 

8  20.  Reasons  for  the  Distinction. 

21.  Definition  of  Final  Judgmenta. 

82b  Under  the  Codes. 

28.  Must  be  final  as  to  all  Parties. 

24.  Must  settle  all  the  Issues. 

26.  Uncertainty  of  the  Amount 

26.  Judgment  of  Nonsuit 

27.  Dismissal  of  Suit. 

28.  Judgment  by  Default 

29.  Judgment  on  Demurrer. 

80.  Judgment  on  Plea  in  Abatement 

81.  Judgment  for  Costs. 

82.  Granting  or  Refusing  Extraordinary  Remedies. 
88.  On  Motion  for  New  Trial. 

84.  Vacating  or  Reversing  former  Judgment 

86.  Order  of  Interpleader. 

86.  DissoWing  Attachments  and  Executions. 

87.  Order  removing  Cause. 

88.  Settling  Accounts  of  Executors  and  Trustees. 

89.  Judgment  in  Partition. 

40.  In  Condemnation  Proceedings. 

41.  Finality  of  Decrees- 

42.  Further  Action  necessary  to  settle  the  Equities. 
48.  Further  Action  necessary  to  execute  the  Decree. 
44.  Decree  ordering  a  Reference. 

46.  Directing  an  Account 

46.  Decree  suspending  Rights  until  further  Orders. 

47.  Decree  dissolving  Partnership. 

48.  Foreclosure  of  Mortgage. 

49.  Sending  Issue  out  of  Chancery. 

§  20.    Reasons  for  the  Distdnction. 

The  distinction  between  final  jadgments  and  decrees  and  saeh  as 
are  merely  interlooatory,  is  one  of  considerable  importance,  both  as 
a  matter  of  practice  and  in  respect  to  the  consequences  which  follow 
the  entry  of  a  final  adjudication.  As  a  general  rale,  it  is  only  a  final 
judgment  which  has  the  effect  of  creating  a  lien  upon  the  debtor's 
(26) 
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realty.  So  also,  with  certain  minor  exceptions,  it  is  only  a  final 
jadgment  or  decree  upon  the  merits  which  will  sustain  the  plea  of 
re$  judicata.  At  common  law,  a  writ  of  error  ooold  not  be  brought 
mitil  the  laat,  or  final,  decision  in  the  caase.  In  many  of  the  states, 
it  is  provided  by  statute  that  appeals  may  be  taken  to  their  courts  of 
last  resort  only  from  the  final  judgments  of  the  trial  courts  or  the 
final  decrees  of  the  courts  of  chancery.  By  the  federal  judiciary  act ^ 
it  is  enacted  that  error  may.be  brought  to  the  final  judgments  at  law 
or  decrees  in  equity  of  the  highest  courts  in  the  several  states  for  the 
purpose  of  their  re-examination  by  the  supreme  court  of  the  United 
States  in  certain  prescribed  cases.  Thus,  for  these  various  reasoni, 
it  is  often  necessary  to  distinguish  final  decisions  from  the  interloc- 
utory class  of  adjudications.  The  cases  in  which  such  a  distinction 
is  drawn  are  numerous,  illustrating  the  wide  range  of  instances  in 
which  the  question  may  arise,  and  not  always  harmonious;  for  the 
practice,  or  the  statute-law,  in  some  jurisdictions,  ascribes  the  char- 
acter of  finality  to  judgments  or  orders  which  elsewhere  are  consid- 
ered as  merely  interlocutory. 

§  21.    Definition  of  Final  Judgments. 

A  final  judgment  is  such  a  judgment  as  at  once  put  an  end  to 
the  action  by  declaring  that  the  plaintiff  has  or  has  not  entitled  him- 
self to  recover  the  remedy  for  which  he  sues.'  It  is  sometimes  said 
that  it  is  the  award  of  the  judicial  consequences  which  the  law  at- 
taches to  the  facts,  and  which  determines  the  subject-matter  of  the 
controversy  between  the  parties.'  It  is  evident,  however,  that  this 
description  is  too  narrow.  For  a  final  judgment  means  not  a  final 
determination  of  the  rights  of  the  parties  with  reference  to  the  sub- 
ject-matter of  the  litigation,  but  merely  of  their  rights  with  reference 
to  the  particular  suit.^  In  other  words,  it  is  not  at  all  necessary 
that  the  judgment  should  be  upon  the  merits,  if  it  definitely  puts 

U  U.  S.  Stats,  at  L.  79,  §  25.  son,  6  Tex.  6.    And  see  Hobbs  v.  €ta- 

*8  Bl.  Comm.  SOa  pies,  19  Me.  219. 

•West  ▼.  Bagly,  12  Tex.  84,  82  Am.         <Belt  v.  Davis,  1  Oal.  184;  Weston  v. 
Dec  512,  following  Hanks  v.  Thomp-     Charleston,  2  Pet  449;  Elink  v.  Cusse- 

ta,  80  9a.  501 
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the  case  oat  of  court.  A  judgment  of  nonsuit  or  dismissal  is  final, 
though  it  does  not  reach  the  merits.  It  is  the  termination  of  the 
individual  action  which  marks  the  finality  of  the  judgment.  But 
there  must  be  an  actual  judgment.  An  order  for  judgment  is  not  a  final 
judgment;  it  is  final  only  when  it  contains  the  decision  or  sentence 
of  the  law  upon  the  matter  contained  in  the  record;  the  order  must 
be  followed  by  the  sentence  of  the  law  declaring  that  the  party  may 
recover  the  sum  adjudged.'  On  the  other  hand,  a  judgment  is  as  final 
when  pronounced  by  the  court  as  when  entered  and  recorded  by  the 
clerk.*  Where  a  motion  for  new  trial  has  been  made  and  entertained 
Vy  the  court,  the  judgment  in  the  case  does  not  become  final  and 
effectual,  for  purposes  of  review,  until  the  date  of  the  overruling  of 
such  motion.' 

A  judgment  which  is  not  final  is  called  interlocutory.  That  is, 
an  interlocutory  judgment  is  one  which  determines  some  prelimi- 
nary or  subordinate  point  or  plea,  or  settles  some  step,  question,  or 
default  arising  in  the  progress  of  the  cause,  but  does  not  adjudicate 
the  ultimate  rights  of  the  parties  or  finally  put  the  case  out  of 
court.  Thus  a  judgment  or  order  passed  upon  any  provisional  or 
accessory  claim  or  contention  is,  in  general,  merely  interlocutory, 
though  it  may  finally  dispose  of  that  particular  matter.* 

Under  the  common  law  system,  an  order ^  made  in  the  progress 
of  a  suit  and  before  judgment,  will  be  considered  final  if  it  deter- 
mines the  action  and  prevents  a  judgment.*  But  an  order  which  does 
not  settle  and  conclude  the  rights  involved  in  the  action,  and  does 
not  deny  to  the  party  the  means  of  further  prosecuting  or  defending 
the  suit,  is  not  so  far  final  as  to  be  a  proper  subject  of  appeal.^* 


*  Macnevin  v.  Macnevin,  63  CaL  186; 
Eastham  v.  Sallis.  60  Tez.  576. 

<  Kehoe  v.  Blethen,  10  Nev.  445. 

7  Brown  v.  Evans*  18  Fed.  Rep.  56; 
New  York.  C.  &  St  L.  R  Co.  v.  Doane, 
105  Ind.  92, 4'N.  E.  Rep.  419.  So  where 
Judgment  rendered  against  a  party  not 
personally  served  is  liable,  by  statute, 
to  be  vacated  within  three  years,  it  does 
not  become  final  until  after  that  time. 
Martin  v.  Qilmore,  72  DL  108. 
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*But  it  has  been  held  that  a  decree 
allowing  temporary  alimony  and  coun- 
sel fees  is,  to  all  legal  intents  and  pur- 
poses, a  final  Judgment,  from  which  an 
appeal  may  be  taken.  Daniels  v.  Dan- 
iels, 9  Colo.  188.  10  Pac.  Rep.  657. 

*  Hobbs  ▼.  Beckwith,  6  Ohio  St  258; 
Haysville  &  Lexington  R.  Co.  t.  Pun- 
nett,  15  B.  Monr.  47. 

!•  Hazlehurst  t.  Morris,  28  Md.  67. 
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§  22.    Under  the  Codes. 

The  codes  of  procedure  adopted  in  several  of  the  states  define  a 
jadgment  as  "'the  final  determination  of  the  rights  of  the  parties  in 
an  action  or  proceeding.  **  Under  this  system,  therefore,  there  is  no 
Bach  thing  as  an  interlocutory  judgment  in  a  cause,  the  only  jadg- 
ment authorized  being  one  which  finally  disposes  of  the  rights  of  the 
parties."  An4  the  ofSce  of.  an  interlocutory  judgment  at  common 
law  is,  under  the  code  practice,  filled  by  various  orders.  But  as, 
among  the  various  orders  which  may  be  made  in  the  progress  of  a 
cause,  there  may  be  some  which,  without  finally  adjudicating  "the 
rights'*  of  the  parties,  may  determine  some  claim  or  contention  which, 
from  its  independence  and  meritorious  nature,  ought  to  be  the  sub- 
ject  of  an  appeal,  therefore  in  these  states  the  statutes  usually  allow 
appeals  from  "an  order  affecting  a  substantial  right"  of  one  of  the 
parties.^  The  qualifying  adjective  is  used  to  exclude  rulings  on 
merely  formal  or  technical  points.  The  code  practice  is,  generally 
speaking,  more  liberal  in  allowing  appeals  than  the  common  law. 

Tbas  in  California,  "an  appeal  may  be  taken from  an  order 

granting  or  refusing  a  new  trial,  from  an  order  granting  or  dissolving 
an  injunction,  from  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion, from  an  order  dissolving  or  refusing  to  dissolve  an  attachment, 
from  an  order  granting  or  refusing  to  grant  a  change  of  the  place  of 
tiiaL"» 

I  23.    Must  be  final  as  to  all  Parties. 

As  a  general  rule,  a  judgment  must  possess  the  character  of  final- 
ity in  disposing  of  the  rights  of  all  the  parties  concerned,  before  it 
can  be  considered  final  with  respect  to  any  of  them.  Thus  when  suit 
is  instituted  against  two  or  more  defendants,  and  judgment  is  entered 

i> Sellers  v.  Union  Lumber  Co.,  86  Nebr.  165. 1  N.  W.  Rep.  210;  Starbuck 

Wit.  SSa  V.  Dunklee,  10  Minn.  168,  88  Am.  Dec 

^For  illnstratlons  of  orders  affecting  68;  Eingsley  v.  Oilman,  13  Minn.  615, 

iobstantial  rigbu,  see  Gilbert  V.  Thay-  (Gil.  425;)  Vermilye  v.  Vermilye.    82 

er,  104  N.  T.  200,  10  N.  £.  Rep.  148;  Minn.  409, 18  N.  W.  Rep.  882. 
8lal8  Bank  of  Nebraska  v.  Green,  9        » Ck>de  of  Civil  Proc.  Cal.  §  989. 
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for  or  against  all  of  them  except  one,  who  is  not  mentioned  or  referred 
to  in  the  decision,  there  is  no  final  judgment  from  which  an  appeal 
can  be  taken,  no  order  appearing  for  the  disposal  of  the  cause  as  to 
the  defendant  omitted  from  the  jadgment.^^  It  has  been  held  that  a 
decree  against  one  of  several  defendants  (whose  interests  are  not 
connected),  with  a  direction  for  the  payment  of  costs  as  to  such  de- 
fendant, is  final  as  to  him,  although  the  cause  may  still  be  pending 
as  to  the  others.^  But  the  weight  of  authority  is  to  the  effect  that 
an  adjudication  of  the  right  or  liability  of  one  party  does  not  become 
final,  even  as  to  him,  while  the  cause  remains  undisposed  of  as  to 
others.^ 

§  24.    Must  settle  all  the  Issues. 

It  is  also  requisite  that  a  judgment,  in  order  to  be  final,  should 
determine  all  the  issues  involved  in  the  cause.  The  decision  on  an 
issue  of  law  which  does  not  put  the  case  out  of  court  is  not  of  this 
character.  So  if  there  are  several  issues  of  fact  in  the  same  contro- 
versy, the  decision  of  one  of  them,  leaving  the  others  undetermined, 
is  not  a  final  adjudication.  For  there  cannot  be  two  final  judgments 
in  the  same  action.  Thus,  in  an  action  of  ejectment,  where  the 
defendant,  besides  legal  defenses,  set  up  also  an  equitable  defense 
and  asked  affirmative  relief,  viz :  that  the  court  should  declare  that 
the  deed  under  which  the  plaintiff  claimed  was  in  effect  a  mortgage, 
and  this  equitable  branch  of  the  case  was  taken  up,  tried,  and  dis- 
posed of  before  coming  to  the  legal  defenses,  and  an  order  was  made 
and  entered  up  in  the  form  of  a  decree,  declaring  that  the  instrument 
in  question  was  not  a  mortgage  but  a  valid  deed  conveying  title  to 
the  plaintiff,  it  was  held  that  this  was  not  a  final  judgment  from 
which  the  defendant  could  appeal.'^ 

M  Wliitaker  v.  Gee,  61  Tex.  217;  Mas-  ^  Peck  v.Vandenberg,  80  CaL  11 ;  Mar- 

ierson  v.  Williams  (Tex.)  11  Q.  W.  Rep.  tin  v.  Crow,  28  Tex.  614;  Delap  v.  Hnn- 

681;  Schultz  v.  McLean  (Cal.)  18  Paa  ter,  1  Sneed,  101;  Whitaker  v.  Gee,  61 

Rep.  775.  Tex.  217. 

^  Royall  V.  JohnBon,  1   Rand.  421,  ^^  Low  v.  Crown  Point  Mining  Co.,  % 

And  see  Nichol  v.  Dunn,  25  Ark.  129.  Kevad.  75. 
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§  25.    TTncertainty  of  fhe  Amotixit. 

An  imcertainty  as  to  the  amount  of  the  recovery  will  often  prevent 
a  judgment  from  becoming  final  until  such  amount  is  liquidated  and 
declared.  The  test  in  these  cases  seems  to  be»  whether  the  judicial 
action  of  the  court  is  necessary  to  be  directed  to  the  question  before 
the  amount  of  the  judgment  can  be  settled,  or  whether,  though  at 
present  nncertain,  it  can  be  determined  or  computed  without  the  in- 
tervention of  the  court.  Thus  a  judgment  by  default  is  interlocutory 
if  the  damages  remain  to  be  ascertained  by  writ  of  inquiry  or  other 
judidal  proceeding.  So  a  decree  which  settles  the  rights  of  the  par* 
ties,  but  does  not  find  the  amount  to  be  paid,  leaving  that  for  future 
determination,  is  not  final."  The  same  is  true  of  a  decree  which, 
after  finding  the  equities  to  be  in  one  of  the  parties,  sends  the  case 
to  a  referee  or  master  to  ascertain  and  report  the  sum  which  he  is 
entitled  to  recover.^*  For  the  report  must  be  examined  and  confirmed 
by  the  court,  before  there  is  a  final  judgment  for  such  sum.  On  the 
other  hand,  where  a  judgment  is  entered  against  one  of  the  parties, 
to  be  released  on  payment  of  such  sum  as  a  third  person  shall  say  is 
due,  it  is  a  final  judgment;  because,  to  make  it  absolute  so  far  as  re- 
gards the  amount,  no  further  action  of  the  court  is  necessary,  but 
only  the  certificate  of  the  referee.*  So  a  decree  in  chancery  which 
adjudges  a  certain  sum  of  money  to  be  due  from  the  defendant,  and 
awards  execution  to  collect  it,  is  a  final  decree,  notwithstanding  it 
also  allows  as  payment  to  be  deducted  from  the  amount  therein  ad- 
judged any  note  held  by  the  defendant  against  the  complainant.^ 
Also,  a  decree  is  final,  although  an  order  is  added  to  it  suspending 
the  decree  as  to  one  item  of  the  account,  until  the  decision  of  another 
«uit,  in  which  that  item  is  in  litigation.* 

IB  Hunter  v.  Hunter,  100  Dl.  619.  *  Turner  v.  Plowden,  S  Oill.  A  J.  62, 

*  Belmont  v.  Ponvert,  8  Rob.  (K.  Y.)  28  Am.  Dec.  696;  Toung  v.  MackaU,  8 

eeS;  Price  v.  Nesbit,  1  Hill  Ch.  446;  Md.  Ch.  Dec  898. 

Toggle  V.  Gilbert,  1  Duvall,  840;  Deick-  si  Stovall  v.  Banks,  10  Wall.  683. 

Iiart  v.  Botgers,  46  Mo.  182.    But  see  <>  Fleming  y.  Boiling,  8  Gratt.  292. 

Ayer  v.  Termatt,  8  Minn.  96,  (Gil.  71.) 
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§  26.    Judgment  of  Nonsuit. 

This  species  of  judgment  is  clearlj  final,  since  it  completely  disposes 
of  the  action,  though  "without  passing  upon  the  merits.  "By  a  final 
judgment  is  to  be  understood  not  a  final  determination  of  the  rights 
of  the  parties,  but  merely  of  the  particular  suit.  Thus,  for  instance, 
a  judgment  of  nonsuit,  other  than  where  the  plaintiff  submits  to  a 
voluntary  nonsuit,  is  a  final  judgment,  even  though  no  costs  be 
awarded  against  the  plaintiff,  inasmuch  as  he  is  aggrieved  by  being 

« 

defeated  of  his  right  of  action  in  that  suit  and  of  his  costs  in  prose- 
cuting it."  " 

§  27.    Dismissal  of  Suit. 

The  dismissal  of  a  bill  in  chancery  or  of  a  suit  at  law,  since  it 
fully  disposes  of  that  action,  is  a  final  judgment;  it  is  a  final  decision 
of  the  case  as  against  all  claims  made  by  it,  although  it  may  not  be 
a  final  determination  of  the  rights  of  the  parties,  as  they  may  be 
presented  in  some  other  action."  Thus  a  judgment  dismissing  a 
suit  for  want  of  prosecution,  in  which  a  temporary  injunction  had 
been  granted,  amounts  to  a  determination  by  the  court  that  the  injunc- 
tion was  improperly  granted,  and  is  in  effect  a  final  judgment  in 
favor  of  the  defendant.^  So  a  judgment  discharging  a  garnishee  is 
a  final  and  complete  disposition  of  the  cause,  and  the  court  has 
thereafter  no  jurisdiction  over  it;   so  that  a  judgment  against  the 


»  Belt  V.  Davis,  1  Cal.  184.  A  Judg- 
ment of  nonsuit  may  be  reviewed  on 
error.  Box  v.  Bennett,  H.  Bl.  482.  That 
a  Judgment  of  non  pros,  is  a  final  Judg- 
ment, see  Hartford  Fire  Ins.  Co.  v. 
Green,  52  Miss.  882. 

M  Dowling  V.  Polack,  18  Cal.  625;  Zol- 
ler  V.  McDonald,  28  Cal.  186;  Leese  ▼. 
Sherwood,  21  Cal.  151 ;  Stoppenbach  v. 
Zohrlaut,  21  Wis.  885;  Bowie  v.  Kansas 
City,  51  Mo.  454;  Oill  v.  Jones.  57  Miss. 
867;  Scriven  v.  Uursh,  89  Mich.  98;  Snell 
y.  Dwight,  121  Mass.  848;  Bowler  v. 
Palmer,  2  Gray,  558;  Eddleman  v.  Mo- 
Glathery  (Tex.)  11  Q.  W.  Rep.  1100; 
Rodgers  v.  Russell,  11  Kebr.  861,  9  N. 
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W.  Rep.  647.  An  order  **  that  this  board 
will  proceed  no  further  in  the  premises, 
and  that  the  respondents  be  hence  dis- 
charged and  go  thereof  without  day,  ^ 
is  a  final  adjudication  that  the  petition- 
er has  sustained  no  damage.  Smith  t. 
Mayor  of  Boston.  1  Gray,  72.  Where 
one  of  several  defendants  pleads  to  the 
action  and  the  plaintiff  replies,  and  on 
motion  of  a  co-defendant  the  original 
writ  of  summons  is  quashed,  and  Judg- 
ment "  that  he  go  hence, "  that  is  no  final 
Judgment  in  favor  of  the  defendant 
pleading.  State  Bank  v.  Roddy,  1ft 
Ark.  401. 
*  Dowling  V.  Polack,  18  CaL  688. 
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garnishee  for  costs,  at  a  subseqaent  term,  is  void.*  This  role,  how- 
ever, is  subject  to  certain  exceptions.  Thus  it  is  said  that  while,  in 
an  ordinary  case,  a  judgment  dismissing  a  suit  is  final,  yet  an  action 
of  replevin  is  an  extraordinary  remedy,  and  in  such  action  a  judg- 
ment dismissing  the  suit  is  not  final,  and  error  cannot  be  assigned 
upon  such  an  order  until  after  final  judgment."  Again,  an  order  in 
equity  dismissing  a  cross-bill  is  interlocutory  merely,  and  such  an  or* 
der  is  not  subject  to  review  in  the  appellate  court  until  the  whole  case 
IB  disposed  of.* 

%  28*    Judgment  by  De&tilt. 

The  rule  in  regard  to  a  judgment  by  default  is,  that  if  such  a  judg- 
ment is  rendered  for  a  fixed  and  liquidated  sum,  or  if  the  amount 
can  be  ascertained  by  mere  calculation  from  the  pleadings,  it  is  final; 
but  if  the  amount  of  the  recovery  or  damages  remains  to  be  ascer- 
tained by  a  writ  of  inquiry  or  other  judicial  method  of  computationt 
then  the  judgment  is  merely  interlocutory,  until  saoh  amount  is  set- 
tled and  entered  on  the  record.*  ''A  judgment  by  default  is  inter- 
locutory or  final.  When  the  action  sounds  in  damages^  as  covenant, 
trover,  trespass,  etc.,  it  is  only  interlocutory,  that  the  plaintiff  ought 
to  recover  his  damages,  leaving  the  amount  of  them  to  be  after- 
wards ascertained.  But  where  the  amount  of  the  judgment  is  en- 
tered by  the  calculation  of  the  clerk,  no  further  steps  being  neces- 
sary, by  a  jury  or  otherwise,  to  ascertain  the  amount,  the  judgment 
IB  final.**  *    Where  suit  is  brought  against  two  defendants  who 


"  JackBon  ▼.  St.  Louis  &  San  Francis- 
co R  Co.,  89  Mo.  104, 1  8.  W.  Rep.  224. 

I' Branch  ▼.  Branch,  5  Fla.  447. 

"Fleece  ▼.  Russell.  18  111.  81.  A  de- 
cree sustaining  a  motion  to  strike  out  a 
reconventional  demand  presented  by 
the  defendant  in  his  answer  to  a  suit 
which  has  not  yet  gone  to  trial,  is  not 
final  hut  interlocutory.  State  v.  Judge, 
35  La.  Ann.  765. 

■Sellers  ▼.  Burk.  47  Pa.  St.  844;  He- 
aung  y.  Murphy,  2  Miles  (Pa.)  177; 
Beitler  ▼.  Zeigler,  1  Pen.  ft  W.  185; 
Martin  v.  Price,  Minor  (Ala.)  68;  Maury 
y.  BoberU,  27  Miss.  225;  Hyde  y.  Pink- 
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ard,  25  Ark.  168.  See  Dorsey  y.  Thomp- 
son, 87  Md.  25.  A  Judgment  obtained 
for  the  want  of  a  plea,  in  a  gut  tarn  ac- 
tion of  debt,  is  interlocutory  and  not 
final.  Daniel  y.  Cooper,  2  Houst.  (Del.) 
506.  Judgment  for  want  of  appearance 
in  an  action  on  the  case,  without  dec- 
laration filed  or  anything  to  indicate 
the  amount,  is  interlocutory  in  the  first 
instance,  and  becomes  final  when  the 
amount  is  settled  and  entered  on  the 
record.  Phillips  y.  Hellings,  5  Watts 
&S.  44. 

*o  Clements  y.  Berry,  11  How.  898, 
McLean,  J. 
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are  jointly  and  severally  liable,  and  one  suffers  a  default,  and  the 
other  pats  in  a  plea  and  goes  to  trial,  the  jadgment  entered  against 
the  former  defendant,  on  his  default,  is  merely  interlooutory  until 
the  case  is  disposed  of  as  to  the  other.*^ 

"An  order  that  a  bill  be  taken  pro  confesso  is  interlocutory  and  in- 
tended to  prepare  the  case  for  a  final  decree.  Its  effect  is  similar 
to  that  of  a  default  in  an  action  at  common  law,  by  which  the  de- 
fendant is  deemed  to  have  admitted  all  that  is  well  pleaded  in  the 
decla  ration.  The  defendant  has  lost  his  standing  in  court,  and  ia 
not  entitled  to  notice  of  its  further  proceedings,  but  the  matters  set 
forth  in  the  bill  do  not  pass  in  rem  judicata  m  until  the  final  decree.  **** 


§  28.    Judgment  on  Demurrer. 

When  the  issue  of  law  raised  by  a  demurrer  is  decided  in  favor  of 
the  plaintiff,  and  judgment  is  entered  quod  recuperet,  such  judgment 
is  of  course  final  if  the  amount  of  the  recovery  is  fixed.  Similarly, 
where  £uch  an  issue  is  found  for  the  defendant,  and  judgment  for 
bis  discharge  is  given,  it  is  final ;  for  the  decision  has  the  effect  of 
disposing  of  that  particular  suit.  The  case  is  otherwise  where  the 
plaintiff's  demurrer  to  a  dilatory  plea  is  sustained.  For  here  the  judg- 
ment is  respondeat  ouster,  which,  as  its  name  implies,  does  not  ter- 
minate the  action,  but  only  requires  the  defendant  to  plead  to  the  mer- 
its. And  all  the  authorities  agree  that  a  decision  or  order  of  the  court 
sustaining  or  overruling  a  demurrer,  but  not  entering  judgment 
thereon  so  as  to  dispose  of  the  case,  is  merely  interlocutory."    It  is 


*i  Commonwealth  v.  McCleary,  92  Pa. 
fit  18a 

"Russell  ▼.  Lathrop,  123  Mass.  800, 
Devens,  J. 

>>  Warner  v.  Tomlinson,  1  Root,  201; 
Paddock  v.  Ins.  Ca,  12  N.  T.  591;  El- 
well  V.  Johnson.  74  N.  T.  80;  Johnson 
▼.  Polk  Co.  (Fla.)  8  South.  Rep.  414; 
Rose  V.  Gibson,  71  Ala.  85;  Shields  v. 
Taylor,  18  Sm.  &  Mar.  127;  State  v. 
Falconer  (Ark.)  6S.  W.  Rep.  193;  Slagle 
▼.  Bodmer,  68  Ind.  465;  Hays  v.  Cald- 
well, 5  Gilm.  88;  Enapp  v.  Marshall.  26 
111.  68;  Gage  y.  Sich,  66  DL  297;  Palmer 


▼.  Crane,  8  Mo.  619;  Robinson  t.  Coun- 
ty Court,  82  Mo.  428;  State  v.  Justices, 
68  Mo.  588;  Eirchner  y.  Wood.  48  Mich. 
199,  12  N.  W.  Rep.  44;  Maraga  y.  Em- 
eric.  4  Cal.  808;  Miller  y.  Railroad,  7 
Kebr.  227.  A  decision  sustaining  or 
overruling  a  demurrer  is  an  order,  not  an 
Interlocutory  Judgment,  and  as  it  ia  not 
enumerated  in  the  specification  of  ap- 
pealable orders  (Code  Ciy.  Proa  N.  T. 
g  1849),  an  appeal  does  not  lie  to  the 
general  term  from  such  a  decision. 
Cambridge  Valley  Nat  Bank  y.  Lynch, 
76  N.  Y.  514. 
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also  to  be  noted  that  the  general  rale  is  snbject  to  certain  exceptions 
depending  on  the  peculiar  nature  of  the  action  or  the  local  rules  of 
practice.  Thns,  a  final  judgment,  in  an  action  to  recover  a  penalty 
imposed  by  statate,  to  be  recovered  ''on  conviction,"  cannot  be 
entered  on  demurrer,  but  only  on  a  trial  upon  the  merits.**  Bo,  in 
Mississippi,  it  is  said  that,  under  the  statute,  judgments  on  demur- 
rers are  not  final  until  the  end  of  the  term,  until  which  time,  on 
proper  showing,  they  may  be  set  aside.* 

I  80.    Judgment  on  Plea  In  Abatement. 

Where  issue  is  joined  upon  a  matter  of  a  plea  in  abatement  and 
found  against  the  defendant,  the  judgment  for  the  plaintiff  is  final.* 
It  is  different  in  regard  to  the  decision  of  a  preliminary  question  of 
jurisdiction.  Thus,  in  a  litigation  respecting  the  distribution  of  a 
testator's  property,  a  question  arose  as  to  his  domicil,  and  after  hear- 
ing testimony  the  court  decided  that  "his  domicil  was  in  the  city  of 
W.,"  and  "this  court  has  original  jurisdiction  in  the  matter  of  his 
estate."    It  was  held  that  this  was  not  a  final  judgment.*' 

§  31.    Judgment  for  Costii. 

A  judgment  which  merely  awards  costs  to  the  defendant,  without 
more,  is  not  a  final  judgment.*  In  order  to  have  that  character,  it 
must  profess  to  terminate  and  completely  dispose  of  the  action. 
Hence,  if  for  the  defendant,  the  final  judgment  must  state  that  he  is 
dismissed  without  day,  or  that  it  is  considered  that  the  plaintiff  take 
nothing  by  his  suit,  or  otherwise  refer  to  the  disposition  made  of  the 
subject-matter.  "The  form  of  the  judgment,"  say  the  court  in  Texas, 
"is  immaterial,  but  in  substance  it  must  show  intrinsically  and  dis- 

**Reagh  v.  Spann,  8  8tew.  100.  ^  Benjamin  v.  Dubois,  118  U.  S.  46,  6 

«  Shields  v.  Taylor,  18  Bnou  A  Mar.  Sup.  Ct  Rep.  926. 

127.  w  Scott  V.  Burton.  6  Tex.  822,  65  Am. 

*  Jewett  T.  Davis,  6  N.  H.  618;  Mc-  Dec.  782;  Oreen  v.  Banks,  24  Tex.  622; 

Oartee  v.  Chambers,  6  Wend.  649,  22  Whitney  Iron  Works  Co.  y.  Reuss  (La.) 

Am.    Dea  656;   Haight  t.   Holley,  8  8  South.  Rep.  600;  Dnsing  ▼.  Nelson,  7 

Wend.  25a  Colo.  184,  2  Pac.  Rep.  922;  Higbee  y. 
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tinctly,  and  not  inferentially,  that  the  matters  in  the  record  had  been 
determined  in  favor  of  one  of  the  litigants,  or  that  the  rights  of  the 
parties  in  litigation  had  been  adjudicated.  The  costs  are  regulated 
by  statute,  and  are  an  incident  or  appendage  of  the  judgment,  and 
generally  are  recoverable  by  the  victor  in  the  contest.  But,  as  an 
incident,  they  cannot  be  substituted  for  the  principal;  and  a  judg- 
ment for  their  recovery  is  not  a  decision  of  the  matter  at  issue;  and 
it  is  therefore  no  such  final  judgment  as  can,  by  law,  come  within 
the  revisory  power  of  this  court."  ^ 

§  32.    Granting  or  Befdsing  Extraordinary  Bemedies. 

According  to  the  general  consensus  of  judicial  opinion,  an  order 
or  decree  granting  a  provisional  or  temporary  injunction,  with  a  ref- 
erence to  ascertain  facts,  or  directing  a  trial  at  law,  or  otherwise  re- 
serving  the  merits;  or  a  decree  refusing  to  grant,  or  dissolving,  a 
temporary  injunction  which  is  merely  an  incident  of  the  relief  sought, 
is  interlocutory  only,  not  final .^  But  a  decree  in  favor  of  the  com* 
plainant  for  a  perpetual  injunction,  with  costs,  is  final;  for  that  com- 
pletely adjudicates  the  relief  asked  and  speaks  the  last  word  in  the 
case.^  And  so,  generally,  is  a  decree  dissolving  an  injunction,  or 
refusing  to  dissolve  it,  where  that  is  the  sole  or  the  main  object  of  the 
bill.^    It  must  be  noted,  however,  that  these  rules  may  not  apply  in 


Bowers,  9  Mo.  854.  See  Bprott  v.  Reld, 
8  Iowa,  489,  66  Am.  Dec.  640. 

»  Scott  ▼.  Burton,  6  Tex.  823,  65  Am. 
Dec.  782.  Hemphill,  C.  J. 

MQibboDS  ▼.  Ogden.  6  V7beat  448; 
Barnard  v.  Gibson,  7  How.  660;  Yerden 
y.  Coleman,  18  How.  86;  Norton  v.  Hood, 
12  Fed.  Rep.  768;  Humiston  v.  Stain- 
thorp,  2  Wall.  106;  Price  v.  Strange,  2 
Hen.  &  M.  615;  Green  ▼.  Banks.  24  Tez. 
522;  Bx  parte  Hawley,  24  Ark.  596;  Moss 
V.  Ashbrooks,  15  Ark.  169;  Pentecost  ▼. 
Magabee,  4  Scam.  826;  Lucan  v.  Cad- 
wall  ader  (III.)  7N.  £.  Rep.  286;  Jeffer- 
son v.  Bohemian  Ass'n,  5  111.  App.  280; 
Harrison  ▼.  Rush,  15  Mo.  175;  Tanner 
V.  Irwin,  1  Mo.  66;  Wing  v.  Warner,  2 

(36) 


DoQgl.  (Mich.)  288;  Choteaa  t.  Rice,  1 
Minn.  24,  (Gil.  8;)  School  Distr.  ▼. 
Brown,  10  Nebr.  440;  Smith  v.  Sahler, 
1  Nebr.  810;  Scofleld  y.  State  Nat  Bank. 
8  Nebr.  16. 

^  French  ▼.  Shoemaker,  12  Wall.  86; 
Merchants'  Bank  v.  Kent.  48  Mich.  292, 
6  N.  W.  Rep.  627;  Rickards  v.  Coon,  18 
Nebr.  419, 14  N.  W.  Rep.  162.  But  see 
Brown  v.  Swann,  9  Pet  1. 
'  ^Salay  v.  Collins,  80  La.  Ann.  68; 
Titus  y.  Mabee,  26  Ul.  257;  Prout  y. 
Lamer,  79  111.  881 ;  Hedges  y.  Meyers,  6 
111.  App.  847;  Oberkoetter  y.  Luelber- 
ing,  4  Mo.  App.  481;  McVickar  y.  Wol- 
cott,  4  Johns.  510.  Bat  see  Hirlart  y. 
Ballon,  9  Pet  166. 
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some  of  the  states  where  the  eode  practice  obtains.  In  those  juris- 
dictions, orders  granting  or  dissolving  an  injanctioni  or  overruling  a 
motion  to  that  effect,  are  frequently  found  in  the  enumerated  classes 
of  appealable  orders ;  ^  or  they  may  be  considered  as  orders  "affect- 
ing a  substantial  right**  and  hence  subject  to  the  revisory  power  of 
the  upper  courts. 

On  analogous  principles,  it  must  be  held  that  an  order  of  the  court 
granting  or  refusing  the  writ  of  mandamu$  in  the  alternative,  is  not 
a  final  judgment.  But  its  action  in  allowing  or  denying  a  peremp- 
tory nuindamuMf  or  in  making  the  interlocutory  writ  absolute,  is  final 
to  all  legal  intents  and  purposes.  And  so  where  the  parties  to  a 
proceeding  for  this  writ  dispense,  by  agreement,  with  a  return  or  an- 
swer and  other  formal  pleadings  authorized  by  statute,  and  submit 
the  case  upon  the  petition  and  an  agreed  statement  of  facts  in  lieu 
of  such  pleading,  and  the  case  is  heard  as  an  application  for  a  per- 
emptory mandamus^  and  a  judgment  is  rendered  thereon  dismissing 
the  petition,  this  is  a  final  judgment  reviewable  on  error.^ 

A  judgment  or  decree  appointing  a  receiver,  to  take  charge  of  the 
property  in  litigation,  or  to  administer  the  revenues  of  the  defendant, 
subject  to  the  direction  of  the  court,  during  the  pendency  of  the  suit, 
is  not  considered  a  final  judgment.^  And  an  order  removing  a  re- 
ceiver is  likewise  interlocutory.^  In  two  states,  nevertheless,  it  is 
held  that  orders  appointing  receivers  are  final  and  appealable.^^  This 
is  a  variance  of  local  practice.  But  in  the  system  of  procedure  under 
the  codes,  where  proceedings  of  this  character  are  classed  as  "special 
proceedings,'*  and  an  order  made  in  such  proceedings  which  affects 


«Code  of  Civ.  Proc.  Cal.  §  080. 

«•  State  V.  OttiDger,  48  Ohio  St  457,  8 
R.  K  Kep.  20a 

•Fuller  V.  Adams,  12  Ind.  660;  Pro- 
dace  Bank  v.  Morton,  40  N.  T.  Supe- 
rior Ct.  828;  Eaton  A  Hamilton  R  Co.  v. 
Varnam,  10  Ohio  St  622;  Hottenstein 
V.  Conrad,  6  Kans.  240;  Maysville  A 
Lexington  R.  Co.  v.  Pannett,  16  B. 
Monr.  47;  Kansas  Rolling  Mill  Co.  v. 
Atchison,  T.  <&  S.  F.  R  Co.,  81  Kans.  00, 
1  Pac  Bep.  274;  Lewis  v.  McCabe,  16 


Mo.  App.  808;  Stebbins  v.  Savage,  6 
Mont  268,  6  Pac.  Rep.  278. 

•Farson  v.  Gorham,  117  DL  187,  7  N. 
£.  Rep.  104. 

«7  Lewis  V.  Campao,  14  Mich.  468,  00 
Am.  Dec.  246;  Taylor  v.  Sweet,  40  Mich. 
786;  In  re  Graeff,  80  Minn.  858, 16  N.  W. 
Rep.  806.  A  decree  appointing  a  trustee 
to  sue  under  a  deed  of  trust  is  final  as 
to  that  matter,  and  binding  alike  on 
parties  to  the  decree  and  strangers. 
Griffin  v.  Doe,  12  Ala.  783. 
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a  substantial  right  is  final  and  appealable,  it  seems  reasonable  thai 
a  decision  granting  or  refusing  a  receiver  should  be  considered  as 
final  for  this  purpose,  since  it  does  not  turn  upon  a  formal  or  tech* 
nical  point,  but  goes  to  the  claim  of  the  party  to  secure  the  property 
in  litigation  in  the  most  efficacious  manner.^ 


§  33.    On  Motion  for  New  TriaL 

It  is  generally  held  that  a  judgment  or  order  granting  a  new 
trial  in  an  action  at  law  is  not  a  final  judgment,  and  an  appeal  oan« 
not  be  taken  until  the  judgment  is  rendered  which  terminates  the 
suit.*  So  also,  an  order  overruling  a  motion  to  set  aside  the  verdict 
of  a  jury  and  refusing  to  grant  a  new  trial,  is  interlocutory  only, 
and  an  appeal  or  writ  of  error  must  be  addressed  to  the  judgment  en- 
tered on  the  verdict."*  The  same  remark  is  true  of  an  order  denying 
an  application  for  a  rehearing.**  And  in  a  case  where  the  report  of 
a  referee  appointed  by  the  special  term  to  take  proofs  and  determine 
as  to  rival  claims  to  surplus  money  in  foreclosure  had  been  confirmed 
at  special  term,  and  that  adjudication  was  reversed  at  general  term, 
the  latter  court  ordering  a  new  hearing  before  another  referee  to  be 
appointed  by  the  special  term,  it  was  held  that  such  order  of  the 
general  term  was  not  a  final  order,  and  therefore  not  appealable 
to  the  court  of  appeals."*  In  Iowa,  however,  it  is  held  that  an  appeal 
may  be  maintained  from  an  order  refusing  a  new  trial,  although  no 
judgment  has  been  entered  on  the  verdict."*  And  in  California,  and 
perhaps  some  other  states,  it  is  provided  by  statute  that  "an  appeal 


« Cincinnati,  S.  ft  G.  R.  Co.  v.  Sloan, 
81  Ohio  St  1. 

•  Houston  V.  Starr,  13  Tex.  424;  Stew- 
art y.  Jones,  9  Tex.  469;  House  v.  Wright. 
dS  Ind.  888;  White  v.  Harvey,  28  Ind. 
56;  Byers  v.  Butterfield,  88  Mo.  876; 
McDonough  v.  I^icholson,  46  Mo.  85; 
Lawson  v.  Moore,  44  Ala.  274. 

^  Kearney  v.  Snodgrass,  12  Oreg.  811, 
7  Pac  Rep.  809;  Whittalser  ▼.  West 
Boylston,  97  Mass.  273;  Holdsworth  v. 
Tucker  (Mass.)  18  N.  E.  Rep.  480;  Dam- 
ron  V.  Ferguson  (W.  Va.)  9  S.  E.  Rep. 

C38) 


89;  Conord  y.  Ronnela,  28  Ohio  St.  601. 
"Former  decisions  sustaining  such  ap- 
peals hare  long  since  been  overruled. " 
Roberts  v.  State.  8  Tex.  App.  47,  citing 
Mayfleld  V.  State,  40Tez.  289;  Anschinck 
T.  State,  48  Tez.  687;  Toung  t.  SUte,  1 
Tex.  App.  64. 

"Mayor  of  New  York  t.  Schermer* 
horn.  1  N.  Y.  428. 

"Mutual  Life  Ins.  Co.  v.  Anthony,  109 
N.  Y.  57.  11  N.  E.  Rep.  281. 

n  Baldwin  v.  Foss,  71  Iowa»  889, 88  N. 
W.  Rep.  889. 
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may  be  taken  from  an  order  granting  or  refusing  a  new  trial.  **** 
Bat  where  an  order  refusing  a  new  trial  and  dismissing  the  motion 
therefor  is  itself  appealable,  no  appeal  will  lie  from  an  order  refusing 
to  revoke  a  prior  order  to  that  effect.* 

§  84.    Vacating  or  BoTersing  former  Judgment. 

Where,  under  the  code  system  of  procedure,  an  independent  action 
is  brought  for  the  purpose  of  vacating  a  former  judgment  between 
the  same  parties  and  procuring  a  new  trial  of  the  action,  and  the  re- 
lief is  granted  as  asked,  it  seems  that  the  judgment  to  that  effect 
must  be  considered  as  final  and  appealable.  For  the  issues  in  the 
independent  suit  having  been  determined  and  the  relief  accorded,  the 
decision  puts  an  end  to  that  controversy."*  But  where  the  applica- 
tion comes  in  the  form  of  a  motion  made  in  the  same  cause,  and 
the  court  grants  an  order  opening  or  vacating  the  judgment  already 
entered,  it  is  dear  that  such  an  order  is  no  final  judgment;  on  the 
contrary,  it  merely  suspends  the  finality  of  the  original  judgment  un- 
til the  case  has  been  heard  and  decided  anew.*'  Nor  is  the  case 
otherwise  where  the  court  denies  the  application.  A  refusal  to  open 
a  judgment  is  not  a  judgment,  sentence,  or  decree;  it  concludes  noth- 
ing, and  is  not  assignable  for  error."  "It  is  settled  that  when  a  judg- 
ment or  order  is  itself  appealable,  the  appeal  must  be  taken  from  such 
judgment  or  order,  and  not  from  a  subsequent  order  refusing  to  set 
it  aside.  **"*  A  writ  of  error  cannot  be  taken  from  the  supreme  court 


MCode  of  CIt.  Proc.  Cal.  g  089. 

»Larkin  y.  Larkin,  76  Cal.  828»  18  Pac 
Rep.  89e. 

MMcCall  y.  Hitchcock.  7  Bush,  616; 
Belt  ▼.  Davis,  1  Cal.  134.  A  probate 
coart  rescinded  hu,  order  formerly  made 
by  it  appointing  a  certain  person  guard- 
ian of  a  minor;  held,  that  the  rescind- 
ing order  was  a  final  Judgment  and  ap- 
pealable. State  y.  Allen,  02  Mo.  20,  4 
a  W.  Rep.  414. 

■'McCulloch  y.  Dodge.  8  Kans.  476; 
Higgins  y.  Brown,  6  Colo.  845;  Brown 
y.  Edgerton,  14  Nebr.  458,  16  N.  W. 


Rep.  474,  An  order  of  a  court  of  equity 
saspending  a  sale  and  operating  as  a 
continuation  and  renewal  of  the  former 
order  of  sale,  is  not  a  final  decree. 
Dorsey  y.  Thompson,  87  Md.  25. 

>B  Evans'  Adm'r  y.  Clover,  1  Grant 
(Pa.)  164. 

» Goyhinech  v.  Goyhlnech,  (Cal.)  23 
Pac.  Rep.  175,  citing  Larkin  v.  Lark  in, 
76  Cal.  823, 18  Pac  Rep.  896;  Tripp  y. 
Railroad  Co.,  69  Cal.  682.  11  Pac.  Rep. 
219;  Reay  y.  Butler,  69  Cal.  585.  586,  11 
Pac.  Rep.  468;  Railroad  Co.  v.  Railroad 
Co.,  65  Cal.  295,4  Pac.  Rep.  18;  Holmes 
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of  the  United  States  to  the  appellate  coart  of  a  state  on  a  judgment 
of  the  latter  oourt  which  merely  reyerees  that  of  the  trial  court  and 
awards  a  venire  facias  de  novo,  such  judgment  not  being  iinal.*  But 
a  judgment  of  a  superior  oourt  remanding  a  case  to  an  inferior  court 
for  entry  of  judgment,  and  leaving  no  judicial  discretion  to  the  latter 
as  to  further  proceedings,  is  final.*^ 

S  36.    Order  of  Interpleader. 

An  order  of  court  requiring  parties  to  interplead  is  in  general 
merely  interlocutory,  since  it  settles  no  rights,  and  merely  serves  to 
prepare  the  case  for  examination  and  decision.**  So  an  order  direct- 
ing  the  payment  into  the  registry  of  the  court  of  a  garnishee  fund, 
claimed  by  a  third  person,  pending  the  determination  of  the  right  to 
it,  is  not  a  final  judgment  or  decree.** 


S  36.    Dissolving  Attachments  and  Execntlons. 

It  is  held,  by  the  almost  universal  agreement  of  the  authorities, 
that  judgments,  orders,  or  decrees,  quashing  or  dissolving  attachments, 
or  refusing  to  do  so,  are  merely  interlocutory.**  For  an  attachment 
is,  in  general,  only  an  incident  of  the  suit,  and  a  decision  upon  its 
validity  or  applicability  is  no  more  than  the  settlement  of  a  prelimi- 
nary and  subordinate  question,  leaving  untouched  the  ultimate  rights 
of  the  parties  and  not  disposing  of  the  main  controversy.     Still,  in 


T.  McCleary,  68  Cal.  497;  Coombs  v. 
Hibberd,  48  Cal.  462;  Water  Co.  v.  Par- 
ker, 16  Cal.  88;  Stearns  v.  Marvin,  8  Cal. 
876. 

^Houston  Y.  Moore,  8  Wheat  488. 
*  A  Judgment  of  a  lower  appellate  court, 
which  reverses  the  judgment  of  the 
court  of  original  Jurisdiction  and  re- 
mands the  case  to  it  for  further  pro- 
ceedings, is  not  a  final  Judgment  A 
judgment  of  reversal  is  only  final  when 
it  also  enters  or  directs  the  entry  of  a 
Judgment  which  disposes  of  the  case. " 
Field,  J.,  in  Smith  v.  Adams,  180  U.  & 
167,  9  Sup.  Ct  Rep.  566. 

(40) 


«  Mower  v.  Fletcher,  114  U.  8. 137,  6 
Sup.  Ct  Rep.  799. 

^  Barth  y.  Rosenf eld,  86  Md.  601 

**  Louisiana  Bank  y.  Whitney,  121  U. 
a  284,  7  Sup.  Ct  Rep.  897. 

M  Jacobi  Y.  Schloss,  7  Cold.  885;  Co^ 
ler  Y.  Gumberts,  8  Ark.  449;  Butcher  y. 
Taylor,  18  Eans.  558;  Abbott  v.  Zeigler, 
9  Ind.  511;  Woodruff  v.  Rose,  48  Ala. 
883;  Brayv.  Laird,  44  Ala.  295;  Wearen 
V.  Smith,  80  Ey.  216;  Baldwin  v.  Wright, 
8  Gill.  241;  Talbot  y.  Pierce,  14  B.  Monr. 
195;  Hanson  v.  Bowyer,  4  Met  (Ey.) 
108;  Wickham  v.  NaJty,  (La.)  6  South. 
Rep.  128. 
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one  state  at  least,  a  contrary  view  is  maintained,  and  it  is  thought 
that  a  judgment  dismissing  an  attachment  is  in  its  nature  final,  and 
error  will  lie  on  it,  notwithstanding  the  cause  may  still  be  pending 
below  on  the  declaration  to  have  a  recovery  on  the  merits,  as  if  the 
suit  had  been  brought  by  ordinary  process.*  There  is  something  to 
be  said  for  this  position.  For,  as  the  court  observed,  the  whole  attach- 
ment element  is  disposed  of  by  the  order  for  its  dismissal.  Any  judg- 
ment which  may  be  thereafter  recovered  will  have  no  aid  from  the 
levy  of  the  attachment.  Its  lien  will  rank  only  from  the  date  of  the 
jadgment,  and  the  security  of  the  replevy  bond  will  be  lost.  '*To 
maintain  his  attachment,  it  was  the  right  of  the  plaintiff  to  have  the 
judgment  dismissing  it  reviewed  by  a  separate  writ  of  error. "**  Simi- 
larly it  has  been  held  that  a  decision  of  the  court  upon  a  rule  or  mo- 
tion to  quash  an  execution  is  merely  interlocutory,  not  a  final  judg- 
ment.''   But  this  view  also  has  been  denied.** 

S  '87.    Order  removing  Oatise. 

An  order  for  the  removal  of  a  cause  from  a  state  court  to  the  cir- 
cuit court  of  the  United  States,  for  trial,  under  the  various  acts  of 
Congress  in  that  behalf,  is  without  question  a  final  order.**  "An  or- 
der removing  or  refusing  to  remove  a  cause,  civil  or  criminal,  to  an- 
other court  for  trial,  finally  adjudicates  a  constitutional  right  of  the 
party  affected  by  the  order.  And  it  is  regarded  as  a  judgment,  from 
which,  according  to  the  nature  of  the  case,  an  appeal  or  writ  of  error 
may  be  immediately  prosecuted.'*'*  Conversely,  the  decision  of  the 
federal  court  upon  a  motion  to  remand  the  cause  to  the  state  court 
from  which  it  came,  on  the  ground  of  its  irregular  or  improper  re- 
moval, or  for  want  of  jurisdiction,  is  in  its  nature  final  and  appeal- 
able. It  must  be  remarked,  however,  that  since  the  act  of  Congress 
of  March  8,  1887,  on  this  subject,  it  is  only  when  the  circuit  court 

*  Bruce  v.  ConyerSp  54  Ga.  67a  «LoomiB  v.  Lane,  29  Pa.  St  242,  79 

"Broce  y.  Conyen,  64  Ga.  678.    See     Am.  Dec.  625. 
Code  of  CiY.  Proa  Cal.  §  989.  «  Home  Life  Ins.  Co.  v.  Dunn,  20  Ohio 

*?McCargo   v.    Chapman,   20   How.     St  176,  5  Am.  Rep.  642. 
606.  70  McMillan  y.  SUte,  68  Md.  807,  12 

All.  Bep.  a 
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denies  a  motion  to  remand  that  an  appeal  can  be  taken  to  the  United 
States  supreme  court;  if  it  decides  that  the  removal  was  wrongfally 
or  improperly  ordered,  and  remands  the  cause,  an  appeal  or  writ  of 
error  is  expressly  forbidden.'' 

§  38.    Settling  Aocouzits  of  Execxitors  and  Tmstees. 

It  is  held  that  the  allowance  by  a  probate  ooart  of  an  annual  ao» 
count  of  an  executor  or  administrator  is  not  a  final  judgment  from 
which  an  appeal  can  be  taken  J'  But  of  course  the  case  is  otherwise 
when  settlement  is  made  of  the  final  accounts  of  personal  representa- 
tives, or  of  a  guardian,  committee,  or  conservator.  So  the  accounts 
of  a  trustee,  when  filed  in  the  proper  court  and  confirmed,  are  defini- 
tive decrees  of  that  court,  and  are  not  open  to  re-examination.^ 


§  39.    Judgment  in  Partition. 

According  to  the  usual  practice  in  proceedings  for  partition  of 
land,  a  preliminary  judgment  or  decree  is  rendered,  directing  that 
partition  be  made,  quod  partitio  Jiat,  and  nominating  certain  persons 
to  effect  a  division  and  report  to  the  court*  When  the  report  is  con- 
firmed,  or  the  method  of  apportionment  otherwise  fixed,  and  all  the 
rights  of  the  parties  adjusted  and  settled,  another  judgment  is  entered 
declaring  that  the  partition  shall  stand  as  approved.  Now  the  first 
decree  in  these  proceedings,  establishing  the  existence  of  a  co-tenancy, 
ordering  that  partition  be  made,  and  appointing  commissioners,  ie 
generally  interlocutory.'^    But  the  first  decree  in  partition  may  be 


n  Dillon,  Removal  of  CauBes  (6th 
£dn.)  §  161.  A  certificate  of  division 
of  opinion  of  the  Judges  in  the  federal 
circuit  court,  accompanied  by  a  state- 
ment of  facts,  to  serve  as  a  basis  for  an 
appeal  to  the  supreme  court  of  the  Unit- 
ed States,  is  not  a  final  judgment  which 
will  support  the  plea  of  res  judicata, 
Anderson  y.  Valentine,  15  La.  Ann.  879. 

n  Baker  y.  Runkle,  41  Mo.  892. 

7s  Moore's  Appeal,  10  Pa.  8t  435. 

'«  Green  v.  Fisk,  108  U.  S.  518;  Beebe 
T.  Grifflng,  6  N.  Y.  465;  Qesell's  Appeal, 
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84  Pa.  St.  288;  Templeman  t.  Steptoe, 
1  Munf.  889;  Young  v.  Skipwith,  2  Wash. 
(Va.)  800;  Putnam  v.  Lewis,  1  Pla.  455; 
Medford  v.  Harrell,  8  Hawks,  41;  Cles- 
ter  Y.  Gibson,  15  Ind.  10;  DaYis  y.  Da- 
Yis.  86  Ind.  160;  Eern  y.  Maginniss,  41 
Ind.  898;  Pipkin  y.  Allen,  29  Mo.  229; 
Durham  y.  Durham,  84  Mo.  447;  lYory 
Y.  Delore.  26  Mo.  505;  Gates  y.  Salmon, 
28  Cal.  820;  Peck  y.  Vandenberg,  SOCal. 
11;  Mills  Y.  Miller,  2  Nebr.  299.  Under 
the  present  statute,  where  land  is  or- 
dered to  be  sold  for  purposes  of  parti- 
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final,  and  it  will  have  that  character,  if  it  settles  all  the  rights  of 
the  parties  and  leaves  nothing  for  the  future  consideration  or  judicial 
action  of  the  court."  Thus  a  decree  declaring  that  the  plaintiff  is 
entitled  to  one  undivided  third  of  the  land  in  question,  and  appoint- 
ing commissioners  to  make  partition,  is  held  to  be  a  final  decree  and 
appealable  before  the  subsequent  proceedings  are  bad.^  And  so, 
where  a  judgment  was  passed  for  the  partition  of  realty  among  the 
heirs  who  were  entitled  to  it,  and  commissioners  were  appointed  to 
make  the  division  without  further  orders  of  the  court,  it  was  con- 
sidered to  be  a  final  determination  of  the  rights  of  the  parties  and 
therefore  appealable.^  But  an  unauthorized  declaration,  in  the  or- 
der for  partition,  that  the  plaintiff's  share  of  the  rents  and  profits 
received  by  defendant  as  tenant  in  possession  shall  constitute  a  spe- 
cial lien,  and  that  a  special  execution  shall  issue  therefor,  cannot  have 
the  effect  to  convert  an  otherwise  interlocatoxy  order  into  a  final 
and  appealable  judgment." 

I  40.    In  Oondenmation  Proceedings. 

A  judgment  rendered  in  proceedings  for  the  condenmation  of  land 
under  the  power  of  eminent  domain,  where  adversary  proceedings 
have  been  had  between  the  petitioner  and  the  parties  whose  interests 
are  to  be  affected,  and  the  court  has  confirmed  a  report  of  commis- 
sioners appointed  to  assess  the  value  of  the  land  taken,  and  it  is 
adjudged  that  the  petitioner  has  complied  with  the  statutory  require- 
ments, is  a  final  judgment."  On  similar  principles,  a  decree  of  con- 
firmation of  a  report  of  viewers  laying  out  a  road  is  final  until  reversed 
on  eertwraru^ 


tion,  there  is  no  final  Judgment  till  the 
sheriiTs  report  of  sale  is  filed  and  an 
order  Is  entered  approving  the  same 
and  directing  distribution  of  the  pro- 
ceeds. The  order  of  partition  and  sale 
is  not  a  final  Judgment.  Murray  v. 
Yates.  78  Mo.  18. 

"Ansley  v.  Robinson,  16  Ala.  793; 
Banton  ▼.  Campbell.  8  Dana,  481;  Da- 
mouth  V.  Elock,  28  Mich.  168. 


"Williams  v.  Wells,  62  Iowa.  740,  IS 
N.  W.  Rep.  618.  See  Cannon  v.  Hemp- 
hill. 7  Tex.  184. 

77Beatty  v.  Beattj's  Adm'r.  (Ky.)  6 
&  W.  Rep.  771. 

7>Holloway  v.  Holloway  (Mo.)  11  a 
W.  Rep.  288. 

7>  Railroad  Co.  v.  Harlan,  24  Cal.  887. 

«>  Hunter's  Private  Road,  46  Pa.  Sk 
85a 

(43) 


n 


§  41  LAW  OF  JUDGMENTS.  [Ch.  2 


§  41.    Finality  of  Decrees. 

In  drawing  the  distinction  between  final  and  interloontory  adjndi* 
cations,  the  greatest  difficulty  has  been  experienced  in  the  case  of 
decrees  in  equity,  the  confusion  arising  principally  from  the  peculiar 
nature  of  these  decisions  and  the  wide  range  of  means  which  chancery 
possesses  both  for  informing  the  mind  of  the  judge  and  for  acting  upon 
the  parties  concerned.  Many  tests  of  finality  have  been  proposed, 
some  proceeding  upon  opposite  principles,  some  viewing  the  same 
principle  in  different  aspects.  Thus,  several  cases  hold  that  a  decree 
is  final  when  it  terminates  the  litigation  between  the  parties  on  the 
merits  of  the  case,  and  leaves  nothing  to  be  done  but  to  enforce  by 
execution  what  has  been  determined.*^  This  is  perhaps  a  little  too 
broad.  For,  as  we  shall  see,  it  does  not  impair  the  finality  of  a  decree 
that  it  has  to  pass  through  the  hands  of  a  master,  for  ministerial  acts 
to  be  done  in  relation  to  it,  before  it  is  ready  for  execution.  Other 
cases  define  a  final  decree  as  that  which  is  made  when  all  the  material 
facts  in  the  cause  have  been  ascertained,  so  as  to  enable  the  court  to 
understand  and  decide  on  the  merits  of  the  ease."  According  to 
another  authority,  any  decree  is  final  which  renders  the  equities 
incapable  of  change  in  the  further  progress  of  the  cause.**  Or  where 
nothing  remains  to  be  done  which  may  be  the  subject  of  exception  or 
appeal.**  Or  where  the  decree  ''completely  and  finally  disposes  of 
some  branch  or  part  of  the  cause  which  is  separate  and  distinct  from 
the  other  parts  of  the  case."**  Another  case,  coming  much  nearer 
to  a  satisfactory  definition,  holds  that  the  final  decree  is  not  neces- 
sarily the  last  decree  rendered,  by  which  all  proceedings  in  the  case 
are  terminated,  and  nothing  is  left  open  for  the  future  judgment  or 
action  of  the  court ;  but  it  is  a  decree  which  determines  the  substan- 
tial merits  of  the  controversy ,-^all  the  equities  of  the  case, — though 

u  Railroad  Co.  t.  Southern  Ex.  Co.,        ^Jaques    t.    Methodist     Episcopal 

106  U.  &  24,  3  Sup.  Ct.  Rep.  6;  Grant  Church,  17  Johns.  648,  8  Am.  Dec.  447. 
V.  Ins.  Co.,  106  U.  S.  429,  1  Sup.  Ct.        » Jones  t.  Wilson,  54  Ala.  60. 
Rep.  414;  Cook's  Heirs  v.  Bay,  4  How.        m  Bellamy  v.  Bellamy,  4  Fla.  242. 
(Miss.)  486;  Yanmeter  v.  Yanmeter,  8        "Evans  v.  Dunn,  26  Ohio  St.  489. 
Gratt  148. 
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there  may  remain  a  reference  to  be  had,  or  the  adjustment  of  some 
incidental  or  dependent  matter." 

The  diffieolty  appears  to  arise  in  relation  to  those  decrees  which, 
while  settling  the  general  equities  of  the  cause,  leave  something  for 
future  action  or  determination.  And  the  true  rule  seems  to  be,  that 
if  that  which  remains  to  be  done  or  decided  will  require  the  action 
or  consideration  of  the  court  before  the  rights  involved  in  the  cause 
can  be  fully  and  finally  disposed  of,  the  decree  is  interlocutory;  but 
it  is  none  the  less  final  if,  after  settling  the  equities,  it  leaves  a  neces- 
sity for  some  further  action  or  direction  of  the  court  in  execution  of 
the  decree  as  it  stands.  This  rule  is  well  brought  out  in  a  decision 
of  the  supreme  court  of  Ohio,  from  which,  for  its  clearness  and  accu- 
racy, we  proceed  to  quote  at  some  length.  ''A  decree  is  final,**  says 
Beed,  J.,  ''which  disposes  of  the  whole  merits  of  the  cause,  and  leaves 
nothing  for  further  consideration  of  the  court.  A  decree  is  interlocu- 
tory which  finds  the  general  equities,  and  the  cause  is  retained  for 
reference,  feigned  issue,  or  consideration,  to  ascertain  some  matter 
of  fact  or  law  when  again  it  comes  under  the  consideration  of  the 
court  for  final  disposition.  When  no  further  action  of  the  court  is 
required,  it  is  final;  when  the  cause  is  retained  for  further  action,  it 
is  interlocutory.  Further  decrees  and  orders  of  the  court  sometimes 
become  necessary  to  cany  into  effect  the  rights  of  parties  fixed  by 
final  decree;  and  final  decrees  of tentimes  direct  an  act  to  be  done, as 
in  case  of  specific  performance,  that  on  payment  of  the  purchase- 
money  as  specified  in  the  final  decree  the  vendor  shall  execute  a  deed ; 
or,  in  case  of  redemption,  that  on  payment  of  the  money  due,  the 
mortgage  be  cancelled;  or  even  sometimes  all  the  rights  of  the  parties 
being  found,  and  all  the  consequences  to  flow  from  a  certain  fact 
having  been  determined,  a  reference  as  to  such  fact  may  be  had  to  a 
master,  and  still  the  decree  be  final.  The  confusion  has  sprung  up 
from  failing  to  observe  the  distinction  between  facts  and  things  to  be 
ascertained  preparatory  to  final  decree,  and  facts  and  things  to  be 
ascertained  in  execution  of  final  decree.     Because  a  final  decree  might 

*  Walker  ▼.  Crawford.  70  Ala.  S67.     of  a  decree  an  til  confirmed.    Champlln 
See  Travis  v.  Waters,  1  Johns.  Ch.  86.     v.  Raibroad,  9  Heisk.  688. 
A  report  in  chancery  has  not  the  effect 
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direct  that  certain  facts  sboald  be  ascertained  in  execntion  of  snch 
decree,  it  vill  not  make  it  interlocutory;  nor,  on  the  other  hand, 
because  a  decree  finds  the  general  equities  of  the  cause,  and  reference 
is  bad  to  a  master  to  ascertain  facts  preparatory  to  a  final  disposi* 
tion,  will  it  be  regarded  as  final.  It  seldom  happens  that  a  first 
decree  can  be  final  to  conclude  the  cause,  and  yet,  in  all  cases,  the 
general  equity  should  be  found,  and  the  principles  laid  down  for  the 
government  of  the  master,  before  reference  had.  But  such  decrees 
are  never  held  to  be  final."  ^ 

S  42.    Further  Action  necessary  to  settle  the  Equities. 

Adopting  the  rule  set  forth  in  the  preceding  section,  it  will  now  be 
desirable  to  give  some  illustrations  of  cases  in  which  the  decree  has 
been  held  interlocutory  merely,  because  some  further  act  or  decision 
was  necessary  before  the  equities  could  be  completely  settled  and  dia* 
posed  of.  And  first,  when  the  further  action  of  the  court  in  the  cause 
is  necessary  to  give  completely  the  relief  contemplated  by  the  court, 
the  decree  upon  which  the  question  arises  is  not  to  be  regarded  as 
final."  Thus,  a  judgment  of  foreclosure,  directing  the  sale  of  the 
mortgaged  premises,  and  the  payment  by  the  defendant  of  any  de- 
ficiency which  may  arise  on  such  sale,  is  not  such  a  final  judgment 
as  that  an  action  will  lie  upon  it,  because,  on  such  a  judgment,  fur- 
ther proceedings,  such  as  the  confirmation  of  the  referee's  report,  etc., 
must  be  had  before  a  personal  judgment  can  be  entered."  So  a  judg- 
ment dissolving  a  partnership,  ascertaining  the  sum  of  money  due 
by  the  copartners  to  the  plaintiff,  ordering  a  sale  of  the  eopartner- 
ship  property  and  effects,  and  decreeing  payment  therefrom  of  the 
amount  due  plaintiff,  but  providing  that  in  case  the  amount  realized 
from  such  sale  is  not  sufficient  to  pay  the  judgment,  that  the  plain- 
tiff shall  be  entitled  to  a  personal  judgment  against  the  individual 
members  of  the  firm  for  the  deficiency,  is  not  a  final  judgment,  but 
merely  an  interlocutory  decree."    So  also,  a  reservation  of  the  ques- 

S7  Eelley  v.  Stanbery,  18  Ohio.  408, 421.         »  Hanover  Fire  Ins.  Go.  v.  Tomlinson, 
»  Miller  v.  Cook,  77  Va.  806;  Cocke     8  Hun.  680. 
V.  Gilpin,  1  Rob.  (Va.)  20.  ^  White  y.  Conway,  66  CaL  888,  6 

Pac.  Rep.  6781 
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tion  of  coaUy  in  a  decree  which  in  other  respeets  disposes  of  the  8tib« 
ject-matter  of  the  suit,  renders  sach  decree  interlocutory.*^  Again* 
a  decree  ordering  an  act  to  be  done  before  the  decree  itself  can  be 
efifectnal  is  interlocatory."  And  a  decree  which  decides  definitely  in 
favor  of  the  complainant  in  respect  to  one  of  the  claims  presented, 
bat  reserves  the  consideration  of  another  claim*  constituting  an  in* 
tegral  part  of  the  case,  is  not  final.**  So  if  it  directs  an  act  to  be 
done,  but  requires  a  report  to  be  made  of  the  manner  of  its  perform* 
ance;  as  where  the  decree  authorises  an  executor  to  sell  the  real  es*' 
tate  of  his  testator  for  the  payment  of  debts,  and  to  report  his  pro- 
ceedings in  execution  thereof  to  the  court.**  But  it  has  been  held, 
by  a  high  authority,  that  wheo  a  decree  passes  for  a  certain  sum  of 
money,  and  the  complainant  is  entitled  to  have  it  immediately  car- 
ried into  execution,  it  must  be  regarded  as  final  to  that  extent,  and 
appealable,  although  so  mach  of  the  bill  is  retained  in  the  court  be* 
low  as  is  necessary  for  the  purpose  of  adjusting  by  a  further  decree 
the  accounts  between  the  parties  pursuant  to  the  decree  passed.** 

§  48.    Further  Action  necessary  to  execute  the  Decree. 

The  second  branch  of  the  rule  above  stated  is,  that  although  further 
acts  or  directions  may  be  necessary  to  carry  the  decree  into  effect,  it 
is  still  final  if  it  settles  the  equities.  Thus,  a  decree  that  defendants 
ahottld  assign  a  certificate  of  lands  to  the  plaintiff,  provided  he  should, 
before  a  given  day  and  after  a  tender  of  the  assignment,  pay  a  cer* 
tain  som  of  money  to  them,  is  a  final  decree.**  So  where  certain  of 
the  stockholders  in  a  corporation  filed  their  bill  in  equity,  praying 
that  the  proceedings  of  a  meeting  of  stockholders,  and  of  the  direct- 
ors in  accordance  therewith,  might  be  set  aside  as  void  for  fraud, 
and  for  the  appointment  of  a  receiver,  and  the  court  granted  the  re- 
lief prayed  in  the  bill,  but  added  a  clause  to  the  decree  reserving  such 

*>  Dickenton  v.  Codwise,  11  Pa!ge,  And  see  Donaldson  v.  Bank,  4  S.  Car. 

ISe.    Bat  compare  McFarland  v.  Hall,  106. 

17  Tex.  091.                ^  "  Forgay  v.  Conrad,  6  How.  201. 

•2  Hays  Y.  Mays,  1  J.  J.  Marsh.  497.  *^  Turner   v.  Creblll.  1  Hamm.  868. 

**Bond  V.  Marx,  58  Ala.  177.  And  see  Harmon  v.  Bynum,  40  Tex. 

«•  Goodwin   v.  MlUer,   8    Munf.  42.  824. 
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farther  directions,  as  to  costs,  etc.,  as  might  be  necessary  to  carry 
the  decree  into  execution,  it  was  held  that  this  was  a  final  decree.** 
Again,  a  decree  which  ascertains  the  sum  in  the  hands  of  a  party  to 
be  accounted  for,  and  those  who  are  entitled  to  it,  and  orders  it  to  be 
paid  over  to  the  parties  entitled,  and  directs  the  costs  of  the  suit  to 
be  paid  first  out  of  the  fund,  and  makes  no  reference  to  a  master,  and 
seeks  to  ascertain  no  new  fact,  but  assumes  that  the  court  is  in  full 
possession  of  all  the  facts,  so  as  to  adjudicate  between  the  contest- 
ants  according  to  equity  and  conscience,  is  a  final  decree,  although 
it  also  requires  the  accountant  to  report  to  the  court  his  distribution 
and  dealing  with  the  fund.**  It  must  be  remembered  that  it  is  not 
essential,  for  a  judgment  to  be  final,  that  it  should  settle  all  the  rights 
existing  between  the  parties  to  the  suit;  all  that  is  required  is  that 
it  should  determine  the  issues  involved  in  the  action."* 

§  44.    Decree  ordering  a  Beference. 

The  most  difficult  cases  in  which  to  draw  the  line  between  final 
and  interlocutory  decrees,  are  those  in  which  the  decree,  after  find- 
ing the  general  equities,  orders  a  reference  to  a  master  for  some  spe- 
cific purpose.  Yet  there  are  not  wanting  principles  upon  which  to 
base  a  reasonable  and  accurate  distinction  in  these  cases.  As  the 
condensed  result  of  the  numerous  authorities  on  the  subject,  we  may 
formulate  the  following  specific  rules.  First,  where  a  decree  is  made 
disposing  of  the  general  equities  of  the  case,  but  ordering  a  reference 
to  a  master  to  ascertain  damages,  or  to  find  certain  facts,  or  to  do 
anything  else  necessary  to  be  done  before  a  final  adjustment  of  the 
rights  of  the  parties  can  be  had,  if  the  functions  of  the  master  are  to 
be  jtidicialf  and  not  merely  ministerial,  and  the  provisions  depending 
on  his  report  are  not  already  incorporated  in  the  decree,  then  the  de- 
cree is  interlocutory  and  not  final.^^    Second,  where  a  decree  ascer- 

*7  Winthrop  Iron  Co.  t.  Meeker.  109  Perkins   v.  Foumiquet,  6  How.  306; 

U.  8. 180,  8  Sup.  Ct.  Rep.  111.  Craighead  v.  Wilson,  18  How.  109;  Ha- 

M  Ledyard  v.  Henderson,  46  Miss.  260.  miston  y.  Stalnthorp.  2  Wall.  106;  Beebe 

M  Perkins  y.  Sierra  NeYada,  etc.,  Co.,  y.  Russell.  19  How.  288;  Parsons  y.  Rob- 

10  Nevad.  405.  inson.  122  U.  S.  112.  7  Sup.  Ct   Hep. 

uoChace  ▼.  Vasqnez,  11  Wheat  429;  1168;  Kane  y.  Whittick,  8  Wend.  219; 
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tains  and  fixes  all  the  rights  of  the  parties,  but  a  reference  is  or- 
dered to  a  master  to  do  or  ascertain  something  that  is  necessary  to 
carry  the  decree  into  effect,  if  the  functions  of  the  master  are  to  be 
merely  ministerial  and  not  judicial,  or  if  all  the  consequential  direc- 
tions depending  on  the  result  of  the  proceedings  before  him  are  given 
in  the  decree  itself,  then  the  decree  is  final  and  not  interlocutory.'^^ 
To  take  a  single  illustration, — the  reference  of  a  case  to  a  master,  to 
take  an  account  upon  evidence,  and  for  the  examination  of  the  par* 
ties,  and  to  make  or  refuse  allowances  affecting  the  rights  of  the  par- 
ties, and  to  report  his  results  to  the  court,  is  not  a  final  decree.  For 
his  report  is  subject  to  exceptions  from  either  side,  which  must  be 
brought  to  the  notice  of  the  court  before  it  can  be  available.    It  can 


Johnson  v.  Eyerett,  9  Paige,  836;  Chit- 
tenden V.  Society,  8  How.  Pr.  827; 
Cruger  v.  Douglas.  3  N.  Y.  571;  Tomp- 
kins v.  Hyatt,  19  N.  Y.  584;  Templeman 
▼.  Steptoe.  1  Monf.  839;  Kyan  v.  Mc- 
Leod,  82  Gratt.  867;  Mackey  y.  Bell.  8 
Munf.  528;  Price  v.  Nesbit,  1  Hill  Ch. 
445;  Putnam  y.  Lewis,  1  Fla.  455;  Grif- 
fin Y.  Orman.  9  Fla.  22;  Owens  y.  Loyo, 
9  Fla.  825;  Garrard  y.  V7ebb.  4  Port  78; 
Gamer  y.  Prewitt,  82  Ala.  18;  Brough- 
ton  Y.  Wimberly,  65  Ala.  549;  Cook  v. 
Bay,  4  How.  (Miss.)  485;  Pry  or  v.  Smith, 
4  Bnsh,  879;  Berry  hill  v.  McKee,  8 
Yerg.  157;  Porter  y.  Burton,  10  Heisk. 
584;  Gaines  y.  Patton,  8  Ark.  67;  Mor- 
ris Y.  Morris,  5  Mich.  171;  Caswell  v. 
Comstock,  6  Mich.  891;  Enos  v.  Suther- 
land, 9  Mich.  148;  Gates  v.  Salmon,  28 
CaL820. 

MiPorgay  y.  Conrad.  6  How.  201; 
Beebe  y.  Russell,  19  How.  288;  Thom- 
son Y.  Dean,  7  Wall.  842;  Mills  y.  Hoag, 
7  Paige.  18.  81  Am.  Dec.  271 ;  Taylor  v. 
Read.  4  Paige.  561 ;  Dickenson  v.  Cod- 
wise.  11  Paige,  189;  Coithe  y.  Crane,  1 
Barb.  Ch.  21;  Harvey  v.  Branson.  1 
Leigh,  108;  Rawlings  v.  Rawlings,  75 
Va.  76;  Fleming  v.  Boiling,  8  Gratt. 
282;  Weatherford  y.  James.  2  Ala.  170; 
Bank  y.  Hall,  6  Ala.  141;  McKinley  y. 
Irvine,  18  Ala.  681;  Hastie  v.  Aiken,  67 
Ala.  818;  Bradford  v.  Bradley,  87  Ala. 
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458;  Cochran  y.  Miller.  74  Ala.  50;  Mc- 
Farland  v.  Hall,  17  Tex.  676;  Merle  v. 
Andrews,  4  Tex.  200;  Meek  y.  Mathis.  1 
Heisk.  584;  ^^parte  Crittenden,  10  Ark. 
888;  Teaff  y.  Hewitt.  1  Ohio  St  511.  59 
Am.  Dec.  684;  Guardian  Savings  Bank 
v.  Reiley,  8  Mo.  App.  544;  Damouth  y. 
Elock.  28  Mich.  168;  Neall  v.  Hill,  16 
Cal.  145,  76  Am.  Dec.  508.  The  distinc- 
tion aboYe  formulated  is  well  brought 
out  in  a  decision  of  Chancellor  Wal- 
worth, from  which  we  quote  as  follows: 
"A  decree  never  can  be  paid  to  be  final 
when  it  is  impossible  for  the  party  in 
whose  favor  the  decision  is  made  ever 
to  obtain  any  benefit  therefrom  without 
again  setting  the  cause  down  for  hear- 
ing before  the  court,  upon  the  equity 
reserved,  upon  the  coming  in  and  con- 
firmation of  the  report  of  the  master,  to 
whom  it  is  referred  to  ascertain  certain 
facts  which  are  absolutely  necessary  to 
be  ascertained  before  the  case  is  finally 
disposed  of  by  the  court,  or  which  the 
chancellor  thinks  proper  to  have  ascer- 
tained before  he  grants  any  relief  what- 
ever to  the  complainant  But  if  the  de- 
cree not  only  settles  the  rights  of  the 
parties,  but  gives  all  the  consequential 
directions  which  will  be  necessary  to  a 
final  disposition  oi  the  cause,  upon  the 
mere  confirmation  of  the  report  of  the 
master  by  a  common  order  In  the  regis- 

(49) 


§45 


LAW   OF  JUDGMENTS. 


[Ch.  2 


only  be  made  so  by  the  court's  overruling  the  exceptions,  or  by  an 
order  confirming  the  report,  with  a  final  decree  for  its  appropriation 
and  payment.^" 


§  46.    Dlrectiiig  an  Account. 

According  to  the  rules  just  stated,  a  decree  directing  an  account 
to  be  taken  is  generally  interlocutory;  that  is,  unless  all  the  steps 
to  be  taken  after  the  account  is  ascertained  are  specifically  prescribed 
in  the  decree,  with  no  equities  or  questions  reserved  and  no  further 
directions  needed.  Thus,  where  a  judgment  appointed  a  referee  who 
was  to  take  an  account  of  rents  and  profits  and  improvements  upon 
land,  and  ascertain  the  present  value  of  dower,  and  upon  payment 
by  the  plaintiff  of  a  certain  sum  to  be  ascertained  by  the  referee  in 
the  mode  specified  in  the  judgment,  the  referee  was  to  admeasure 
her  dower,  and  he  was  to  report  the  evidence  taken  by  him  with  bis 
findings  thereon  to  the  court,  and  all  other  questions  were  reserved 
until  the  coming  in  of  such  report  and  the  final  hearing  thereon, 
it  was  held  that  this  was  not  a  final  but  an  interlocutory  judgment.^ 


ter'8  office,  it  is  a  final  decree  and  may 
be  enrolled  at  the  expiration  of  thirty 
days,  although  the  amount  to  which  the 
complainant  may  be  entitled  under  such 
decree  is  still  to  be  ascertained  upon  a 
leference  to  a  master  for  that  purpose. 
Thus,  in  the  ordinary  case  of  a  bill  for 
the  foreclosure  of  a  mortgage,  if  the  de- 
cree merely  decides  ordeclaresthe  rights 
of  the  complainant  by  virtue  of  his  bond 
and  mortgage,  and  refers  it  to  a  master 
to  compute  and  ascertain  the  amount  due 
to  him,  reserving  all  further  questions 
and  directions  until  the  coming  in  and 
confirmation  of  the  master's  report,  it 
is  an  interlocutory  decree  merely,  as 
the  complainant  cannot  obtain  the  ben- 
efit of  his  suit  until  he  brings  the  cause 
on  to  be  heard  again  upon  the  equity 
reversed  and  for  further  directions  as 
to  a  sale  of  the  mortgaged  premises  and 
the  payment  of  his  debt  and  costs  out 
of  the  proceeds  of  such  sale.  But  if  the 
decree,  in  addition  to  tho  reference  to 
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the  master  to  compute  the  amount  due 
upon  the  bond  and  mortgage,  proceeds 
further  and  gives  the  usual  directions 
in  such  cases,  that  upon  the  coming  in 
and  confirmation  of  the  report  of  the 
master,  the  premises  shall  be  sold,  and 
that  the  master  who  makes  such  sale 
shall  pay  the  amount  so  reported  due, 
together  with  the  interest  and  costs,  out 
of  the  proceeds  of  such  sale,  and  direct- 
ing  the  mortgagor  to  pay  the  deficiency 
reported  due  upon  such  sale,  the  decree 
is  final,  although  the  mortgagor  may 
have  the  right  to  except  to  the  master's 
report  of  the  amount  due.  For  the  ques- 
tions arising  upon  the  exceptions  to  the 
master's  report,  in  such  a  case,  are 
merely  incidental  to  the  carrying  of  the 
final  decree  in  the  cause  into  full  ef- 
fect." Johnson  v.  Everett,  9  Paige. 
6S6. 

i<»  Beebe  v.  Russell,  19  How.  288. 

>«Raynor  T.  Raynor,  94  N.  T.  248. 
See  also  Jackson  County  v.  Gullatt,  84 
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S  46.    Decree  suspending  Bights  until  Airther  Orders. 

Another  class  of  interlocutory  decrees  comprises  those  vbich  pro* 
hibit  a  certain  act  to  be  done»  or  hold  the  rights  of  the  parties  in 
$t(Uu  qtto,  until  the  conrt  shall  giye  further  orders  or  directions. 
Thus  an  order  that  a  party  is  not  to  pay  a  sum  adjudged  against 
him  "until  further  ordered"  is  not  final.^^  So  a  decree  rendered  by 
the  probate  court,  upon  the  application  of  an  executor,  by  which  a 
certain  amount  is  ascertained  to  be  in  his  hands,  a  portion  of  which 
he  is  ordered  to  pay  over  to  those  entitled  to  it,  and  to  retain  the 
balance  until  the  further  order  of  the  court,  is  not  a  final  decree.^ 

§  47.    Decree  dissolving  Partnership. 

Where  a  bill  in  equity  is  brought  for  an  accounting  between  part- 
ners and  for  a  termination  of  the  partnership,  the  first  decree,  dis* 
solving  the  partnership  and  directing  accounts  to  be  taken,  is  gen- 
erally  only  interlocutory.^^  But  a  decree  dissolving  a  partnership, 
which  directs  an  accounting  and  a  sale  of  the  firm's  assets,  and  spe- 
cifically states  the  manner  of  their  distribution,  is  finalJ^  Where, 
upon  a  bill  for  the  settlement  of  partnership  accounts,  the  decree 
leaves  unsettled  the  equities  as  to  two  items  of  account,  as  to  which 
a  reference  is  ordered,  it  cannot  be  considered  a  final  decree.'^ 

S  48.    Foreclosure  of  Mortgage. 

Upon  a  bill  for  the  foreclosure  of  a  mortgage,  if  the  decree  ascer- 
tains the  validity  of  the  mortgage  and  the  amount  of  the  debt,  or- 
ders a  sale  of  the  mortgaged  premises,  describing  them,  for  satisfac- 
tion of  such  debt,  directs  that  the  sum  due  on  the  mortgage  with  ip- 

Ala.  248,  8  Soath.  Rep.  906;  Beebe  v.  v.  Williams,  12  Nevad.  20;  Huntington 

Raasell,  19  How.  288;  Johnson  V.  Ever-  t.  Moore,  1  New  Mex.  471;   Cocke's 

ett.  9  Paige,  686.  Adm'r  v.  Qilpin,  1  Rob.  (Va.)  20. 

M«  Tinley  t.  Martin,  80  Ky.  463.  ^  Clark   v.    Dunnam,    46  Cal.    204; 

^  Rhodes  v.  Turner,  21  Ala.  210.  Evans  v.  Dunn,  26  Ohio  St  489. 

Mi  Gray  y.  Palmer,  9  Cal.  616;  Kings-  ^Garner  ▼.  Prewitt,  82  Ala.  18. 
bury  t.  Kingsbury,  20  Mich.  212;  Rhodes 
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terest  and  oosts  be  paid  over  to  the  mortgagee  out  of  the  proceeds  of 
the  sale,  and  adjudges  that  the  defendant  make  good  any  deficiency 
which  may  be  found  to  exist  after  the  sale,  then  the  decree  is  final 
and  complete;  for  it  leaves  nothing  to  be  adjudicated  or  reviewed  by 
the  court.^^  But  if  the  decree  does  not  ascertain  the  amount  due; 
or  if  it  orders  a  sale  but  does  not  give  any  direction  as  to  the  dispo- 
sition of  the  proceeds;  or  if  it  reserves  the  question  of  the  distribu* 
tion  of  the  fund,  in  order  to  adjust  conflicting  claims  or  liens;  or  if, 
without  ordering  a  sale,  it  diiceots  the  cause  to  stand  continued  for 
further  order  and  decree  upon  the  coming  in  of  a  master's  report, 
then,  and  in  any  such  case,  it  is  merely  interlocutory."^  New  ground 
is  taken  in  an  Alabama  decision,  where  it  is  held  that  a  decree  of 
foreclosure  and  sale,  under  a  bill  filed  by  a  mortgagee,  is  partly  final 
and  partly  interlocutory;  that  is,  it  is  so  far  final  that  an  appeal 
will  lie  from  it,  and  it  is  also  interlocutory  in  a  limited  sense,  inas- 
much as  further  proceedings  are  contemplated  and  necessary  to  carry 
it  into  effect.^"  But  since  interlocutory  simply  means  ^'not  final," 
it  is  difficult  to  perceive  how  any  decree  can  be  both  one  and  the 
other  at  the  same  time. 

I  49.    Sending  Iseme  ont  of  Ohanoery* 

An  order  in  equity  sending  an  issue  of  fact  to  be  tried  in  the  law 
court  is  of  course  interlocutory.  In  itself  it  determines  nothing.  It 
is  merely  preparatory  to  a  final  decree.^"  And  the  same  is  true  of 
a  judgment  rendered  on  a  feigned  issue  directed  out  of  chancery."' 

>»  Myers  v.  Manny,  68  Dl.  211;  Morris  >>»  Burlington,  C.  R.  &  N.  R.  Co.  v. 

T.  Marange,  88  N.  Y.  172;   Baker  v.  Simmons,  128  U.  a  52,  8  Sap.  Ct  Rep. 

Lehman,  Wright,  622;  Ray  v.  Law,  8  58;  Johnson  v.  Everett,  9  Paige,  086. 

Cranch,  179;  Whiting  v.  Bank  of  U.  S.,  ^^^  Malone  y.  Marriott,  64  Ala.  486. 

18  Pet.  6;  Bronson  y.  Railroad,  2  Black,  ^  Dabbs  v.  Dabbs,  27  Ala.  646;  Eamea 

624;  Johnson  v.  Everett,  9  Paige,  686.  t.  Eames,  16  Pick.  141. 

Compare  Allen  v.  Belches,  2  Hen.  &  M.  ^  Woodside  v.  Woodside,  81  HL  807. 
595. 
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JUDGMENTS  BY  CONFESSIOK, 

§  60.  Confession  of  Jadgment  in  Pending  Suit 

51.  Confession  of  Judgment  without  Action. 

52.  Authorized  by  SUtutes. 

53.  Court  must  have  Jurisdiction. 
64  Who  may  confess  Judgment. 
55.  Confession  by  Married  Woman. 
60.  Married  Woman  as  Creditor. 

67.  Confession  by  Partner. 

68.  Joint  Defendants. 

60.  By  Officers  of  a  Corporation. 

00.  Consent  of  Creditor  is  necessary. 

61.  Requisites  of  Warrant  of  Attorney. 

63.  Affidavit  that  Debt  is  due. 

68.  Statement  of  the  Indebtednesti 

64.  Signature  to  Statement 

65.  Verification  of  Statement 

66.  Amendment  of  Statement 

67.  Judgment  voidable  for  Failure  to  comply  with  Statute. 

68.  Valid  between  Parties. 

60.  For  what  Judgment  may  be  confessed. 

70.  Debt  not  yet  due. 

71.  For  Future  Advances. 

TSl  For  contingent  Liabilities. 

78.  Amount  of  the  Judgment 

74  Liquidation  of  Amount  by  Clerk. 

76.  Inclusion  of  Attorney's  Fees. 

76.  Recording  the  Judgment 

77.  Reversing  and  Vacating  Judgments  by  Confession. 
78L  Effects  of  confessed  Judgment. 


S  60.    Confession  of  Jadgment  in  Pending  Suit. 

All  judgments  rendered  upon  the  eonf ession  of  the  defendant  may 
^  divided  into  two  elasses :  1.  Those  entered  in  an  action  regularly 
oommeneed  by  the  issnance  and  service  of  process;  2.  Those  entered 
Qpon  the  confession  of  the  defendant,  or  his  warrant  of  attorney, 
withoat  the  institution  of  an  action.    The  former  class  of  judgments 
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are  well  known  to  the  common  law  and  muet  be  tested  and  sustained 
by  rales  and  principles  existing  independently  of  statuteSy  while  jadg- 
ments  of  the  latter  class  derive  all  their  efficacy  from  positive  law 
and  must  conform,  in  order  to  be  valid,  to  all  the  requirements  and 
formalities  set  up  by  the  legislature.  It  is  frequently  a  matter  of  im« 
portance  to  determine  whether  a  particular  judgment  belongs  to  one 
class  or  the  other,  because,  if  not  covered  by  the  statute,  it  is  not 
impeachable  for  lack  of  an  affidavit,  statement  of  indebtedness,  or 
other  support  required  by  the  act.  This  distinction  is  recognized  by 
the  authorities.  Thus  a  statute  which  provides  that  any  person  may» 
without  process,  appear  in  person  or  by  attorney  and  confess  judg* 
ment  for  any  bona  fide  debt,  but  in  such  case  a  petition  shall  be  filed, 
and  other  acts  be  done,  does  not  apply  to  cases  where  the  party  is 
regularly  cited,  but  only  to  cases  of  voluntary  appearance  without 
process.^  So  where  a  defendant  accepts  service  of  process  and  after- 
wards confesses  judgment,  the  plaintiff's  affidavit  of  the  justness  of 
the  claim,  required  in  the  case  of  confession  without  action,  is  held 
to  be  unnecessary.'  Now  judgments  entered  for  the  plaintiff  upon 
the  defendant's  admission  of  the  facts  and  law,  as  the  same  are 
known  to  the  common  law  and  exist  independently  of  statutes,  are 
of  two  varieties;  first,  judgment  by  cognovit  actionem^  and  second, 
by  confession  relicta  verificatione.  In  the  former  case  the  defendant, 
after  service,  instead  of  entering  a  plea,  acknowledges  and  confesses 
that  the  plaintiff's  cause  of  action  is  just  and  rightful.  In  the  lat- 
ter case,  after  pleading  and  before  trial,  the  defendant  both  confesses 
the  plaintiff's  cause  of  action  and  withdraws  or  abandons  bis  plea  or 
other  allegations,  whereupon  judgment  is  entered  against  him  with- 
out proceeding  to  trial.*  In  order  to  sustain  a  judgment  of  either  of 
these  sorts,  it  is  essential  that  process,  regularly  issued,  should  have 
been  served  upon  the  defendant  (though  he  may  accept  service  with 
the  same  effect  as  if  the  writ  had  been  served  as  it  usually  is^);  and 
an  agreement  in  writing  made  out  of  court,  authorizing  the  clerk  to 
enter  up  such  a  judgment,  will  not  sustain  it,  where  there  has  been 

^Schroeder  v.  Fromme,  81  Tex.  602.         'Gerald  v.  Burthee,  29  Tex.  203. 
And  see  Crouse  v.  Derbyshire,  10  Mich.         *Bouvier,  Law  Diet.,  voc  Judgment 
479,  82  Am.  Dec  51.  «  Gerald  v.  Burthee,  29  Tez.  208. 
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no  appearance  by  the  defendant.*  A  judgment  by  cognovit,  after 
process  has  been  served,  may  be  entered  in  vacation,  without  a 
judge's  or  commissioner's  order,  and  without  afSdavits.*  The  other 
species  of  judgment  by  confession,  relicta  verificatione,  is  also  not 
unknown  to  modern  practice.  Thus,  where  a  judgment  recited  that 
"the  defendants,  by  leave  of  court,  withdraw  their  pleas  and  say  that 
they  cannot  deny  the  plaintiff's  cause  of  action  against  them,  for  debt 
and  inteiBst  in  plaintiff's  petition  claimed,"  it  was  held  that  this  was 
in  effect  a  confession  of  judgment,  and  a  jury  was  not  required  to 
ascertain  the  amounts  It  is  also  said  that  where  a  party  confesses 
judgment  against  himself  under  a  mistake  of  fact  as  to  what  the 
pleadings  contain,  he  may,  upon  discovering  his  error,  retract  the 
confession,  provided  it  has  not  been  recorded.' 

S  61.    Oonfesaion  of  Judgment  without  Action. 

One  method  of  confessing  a  judgment  without  action  or  process  is 
by  a  warrant  of  attorney.  This  is  an  authority  given  by  the  debtor 
to  a  named  attorney,  or  to  any  attorney  of  a  given  court  or  in  a  given 
jurisdiction,  empowering  him  to  appear  for  the  defendant  and  con* 
fess  judgment  for  a  designated  amount.  This  differs  from  a  cognovit 
in  that  an  action  must  be  commenced  before  a  cognovit  can  be  given, 
but  not  before  the  execution  of  a  warrant  of  attorney.*  In  so  far  as 
this  procedure  may  be  regulated  by  statute  in  any  jurisdiction,  it 
must  of  course  comply  strictly  with  the  requirements  of  the  law.  But 
in  most  of  the  states  there  are  statutes  which  authorize  a  judgment 
to  be  entered  upon  the  confession  of  the  defendant,  without  action, 
upon  the  filing  of  a  verified  statement  showing  the  facts  out  of  which 
the  indebtedness  arose,  and  an  affidavit  that  the  debt  is  just  and 
actual,  and  sometimes  upon  the  observance  of  certain  additional  for- 
malities. This  is  by  far  the  most  usual  method  of  confessing  judg- 
ments, and  therefore  will  principally  engage  our  attention  in  this 
chapter. 

*  Craig  y.  Glass.  1  Smith  (Ind.)  37.        'Burton  v.  Lawrence.  4  Tex.  873.  And 
But  see  Shadrack  ▼.  Woolf oik.  82  Gratt     see  Hicks  ▼.  Ayer,  5  Ga.  298. 

707.  •  Smith  v.  Simms,  9  Ga.  418. 

*  Stewart  ▼•  Walters,  88  N.  J.  L.  274.        ^Bouvier,  Law  Diet.,  voc.  Judgment 
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§  62.    Authorized  by  Statutes. 

Inasmnoh  as  the  proceeding  last  adverted  to  depends  entirely 
upon  statute  for  its  validity,  it  is  evident  that  a  strict  construction 
must  be  applied  to  the  statute  and  that  its  provisions  must  be  strictly 
complied  with,  in  using  the  authority  it  grants.^®  But  on  the  other 
handy  the  judgment  must  stand  or  fall  by  the  statute  alone,  and  for- 
malities not  therein  required  are  not  essential  to  its  validity.  For 
instance,  it  is  not  necessary  to  sustain  such  a  judgment  that  a  decla- 
ration should  have  been  filed;  the  statement  required  by  the  statute 
is  sufficient."  Again,  neither  a  citation  of  the  defendant  nor  a  pre- 
vious judgment  of  default  is  needed  as  a  preliminary  to  the  entry  of 
judgment  on  his  confession."  But  in  some  states  it  is  required  that 
an  office  confession  of  judgment  be  confirmed  by  the  court  before  it 
becomes  a  judgment;  and  under  this  rule  its  incidents  as  a  judgment 
do  not  attach  until  the  date  of  such  confirmation.^'  So,  again,  a  pro- 
vision that  the  confession  must  be  signed  by  the  party  and  by  wit- 
nesses does  not  admit  of  evasion.^^  And  the  same  is  true  of  a  re- 
quirement that  the  debtor  shall  appear  in  person  and  confess  the 
judgment.^  Since  a  judgment  upon  confession  is  not  in  the  nature 
of  an  adversary  proceeding,  it  is  theoretically  immaterial  whether  it 
is  entered  during  a  session  of  the  court  or  in  vacation.  And  it  may 
be  stated  as  the  rule,  unless  modified  by  the  particular  statute,  that 
a  judgment  of  this  character  may  as  well  be  entered  in  vacation  as 
in  term-time.^*  So  a  warrant  of  attorney  attached  to  a  note  author- 
izing confession  of  judgment  thereon  at  any  time  after  its  date,  will 
support  a  judgment  entered  in  vacation  before  the  note. was  due.^' 
And  a  judgment  confessed  in  the  clerk's  office  on  the  morning  of  the 


»•  Edgar  v.  Oreer,  7  Iowa.  186;  Cha- 
pin  V.  Thompson,  20  Cal.  686. 

^1  Johnston  v.  Glasgow,  5  Ark.  811; 
Choat  ▼.  Bennett,  11  Ark.  818;  Oayle  ▼. 
Foster.  Minor,  125;  Matthews  v.  Thomp- 
son, 8  Ohio,  272. 

"Marbury  v.  Pace,  29  La.  Ann,  667. 

UBass  V.  Estill,  50  Miss.  300. 

1^  Beach  v.  Botsford,  1  Dougl.  (Mich.) 
199,  40  Am.  Dec  45. 
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u  Rosebrongh  y.  Ansley,  85  Ohio  St 
107.    Bee  Reed  y.  Hamet,  4  Watts,  44L 

w  Pickett  V.  Thurston,  7  Ark.  897; 
Kellogg  v.  Keith,  4  111.  App.  886. 

» Towle  V.  Gonter.  6  111,  App.  409. 
But  it  is  said  that  a  judgment  cannot  be 
confessed  on  the  day  a  warrant  of  at- 
torney and  note  bear  date,  although  the 
note  is  payable  on  demand.  Waterman 
y.  Jones,  28  111.  54. 
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first  day  of  the  term  of  ooort,  before  the  eonrt  was  opened,  is  a  valid 
jadgment.'* 

§  63.    Court  must  have  JorlBdiction. 

Althongh  a  jndgment  hy  confession  is  to  a  certain  extent  founded  on 
the  agreement  of  the  parties,  instead  of  a  direct  adjudication  by  the 
court,  it  is  none  the  less,  on  that  account,  a  judicial  act.  And  since 
their  consent  cannot  create  a  jurisdiction  in  excess  or  contravention  of 
that  conferred  by  law.  it  is  equally  essential  to  the  validity  of  a  judg- 
ment of  this  character  as  to  any  other  that  it  be  entered  in  a  court  hav- 
ing jurisdiction  of  the  subject-matter.  As  it  is  to  have  all  the  incidents 
and  consequences  of  any  other  judgment,  and  to  have  the  sanction  of 
the  law  and  the  authority  of  the  court  behind  it^  it  will  be  invalid  un- 
less the  court  where  it  is  entered  might  lawfully  have  rendered  the 
same  judgment  in  a  contested  action."  And  where  the  authority  of 
an  inferior  court,  as  that  of  a  justice  of  the  peace,  to  enter  judgments 
upon  confession,  is  limited  by  law  or  hedged  round  with  prescribed 
formalities,  it  must  clearly  appear  upon  the  face  of  his  record  that 
the  particular  confession  came  within  the  limitations  and  that  the 
requirements  of  the  statute  were  distinctly  met  and  complied  with."* 
Yet  after  a  confession  of  judgment  without  exception  to  the  jurisdic- 
tion of  the  particular  court  (the  subject-matter  being  within  its  gen- 
eral competence),  the  judgment  rendered  is  valid."  And  a  judgment 
entered  in  the  district  court,  by  virtue  of  a  warrant  of  attorney  au- 
thorizing the  entry  of  such  judgment  in  the  court  of  common  pleas, 
those  courts  having  concurrent  jurisdiction,  cannot  be  set  aside  as 
erroneous  at  the  instance  of  a  subsequent  judgment-creditor."  Such 
aothority,  however,  will  not  run  into  another  state.    Thus  a  warrant 


» Brown  ▼.  Hnme,  16  Gratt  456. 

"Lanning  y.  Carpenter,  28  Barb.  403. 
Bo  where  it  is  required  by  law  that  the 
execution  of  a  power  of  attorney  to  con- 
fess jndgment  be  proved  before  the 
judgment  is  confessed,  such  proof  must 
afflrmatiyely  appear  of  record;  other- 
wise the  court  would  have  no  jurisdic- 
tion of  the  person  of  the  maimer,  and 


the  jndgment  would  be  invalid.  Rapley 
y.  Price.  9  Ark.  428. 

»  Spear  v.  Carter.  1  Mich.  19, 48  Am. 
Dec.  688;  Tenny  v.  Filer.  8  Wend.  569; 
Camp  V.  Wood,  10  Watts,  118. 

<i  Lyons  v.  Kelly,  (La.)  4  South.  Repw 
480. 

>*Haner's  Appeal.  6  WatU  &  S.  478. 
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of  attorney  to  confess  a  jadgmenty  executed  in  one  state  between  par- 
ties residing  there  and  by  its  terms  to  be  rendered  there,  will  not  sup- 
port a  judgment  entered  in  another  state.^  Authority  to  confess 
judgment  under  a  power  of  attorney  is  not  exhausted  by  a  confession 
of  a  judgment  which  is  subsequently  reversed,  but  another  may  be 
confessed  under  the  same  power.  "The  intention  of  the  power  had 
not  been  carried  out,  consequently  the  object  was  not  accomplished, 
and  the  authority  was  not  exhausted  by  the  first  act."**  A  more  dif- 
ficult question  arises  in  the  case  where  a  judgment  by  confession  is 
entered  upon  a  bond  and  warrant  of  attorney  in  one  county,  and 
afterwards,  such  judgment  remaining  in  force  and  unsatisfied,  a  sec- 
ond judgment  upon  the  same  bond  and  warrant  is  entered  in  another 
county.  Here  it  would  seem  that  the  authority  conferred  by  the 
warrant  was  fully  satisfied  by  the  first  confession  and  nothing  re- 
mained to  sustain  the  second.  But  since  this  would  not  appear  upon 
the  face  of  the  proceedings,  the  second  judgment  would  not  be  abso- 
lutely void,  but  at  most  irregular.  It  would  be  vacated  or  set  aside 
upon  application  to  the  court  in  which  it  was  entered,  but  the  want 
of  authority  to  enter  the  second  judgment  could  not  be  taken  ad- 
vantage of  on  a  writ  of  error.  In  the  mean  time,  if  a  sheriff's  sale 
was  had  under  the  second  judgment,  the  purchaser  would  no  doubt 
take  a  good  title;  but  in  that  case  the  attorney  who  entered  the  judg- 
ment, or  the  obligee  of  the  bond,  if  it  was  entered  by  him,  would  be 
answerable.'* 

§  64.    Wlio  may  confeBS  Judgment. 

As  a  general  rule,  any  person  may  give  a  confession  of  judgment 
against  whom  the  same  judgment  might  lawfully  have  been  pro- 
nounced by  the  court  as  the  result  of  a  suit  regularly  instituted  and 
contested.     The  only  difficulty  occurs  in  the  case  of  persons  who  are 

s>  Bank  ▼.  Boyd.  8  Denio,  257.    But  a  ^  Huner  v.  Doolittle,  8  Greene  (Iowa)» 

Judgment  upon  the  confession  of  the  76,  64  Am.  Dec.  489. 

defendant  which  is  valid  in  the  state  s^  Martin  ▼.  Rex,  6  Serg.  &  R  296; 

where  it  is  entered  is  equally  valid  in  Neff  v.  Barr,  14  Serg.  &  R.  166;  and  sea 

every  other  state.    Coleman  v.  Waters,  also  Livezly  v.  Pennock,  2  Browne. 

18  W.  Va.  27a  (Pa.)  821. 
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under  disabilities;  and  here  it  must  be  remarked  that  if  the  disability 
of  infancy  or  covertare  is  merely  a  personal  privilege  which  may  be 
waived,  then  the  confession  of  a  judgment  is  as  explicit  a  waiver  as 
eonld  well  be  imagined,  but  if,  on  the  other  band,  it  is  regarded  as 
an  absolute  incapacity  to  contract  debts,  or  certain  kinds  of  debts, 
then  a  confession  of  judgment  is  merely  a  futile  attempt  to  give  validity 
to  that  which  by  law  can  have  none.  It  has  been  said  that  a  war- 
rant  of  attorney  to  confess  judgment  executed  by  a  minor  is  under  all 
circumstances  entirely  void.**  But  this  statement  is  probably  too 
strong.  The  marked  tendency  of  the  authorities,  as  we  shall  see 
hereafter,^  is  to  regard  a  judgment  against  an  infant  duly  before  the 
court  as  valid  and  effectual  for  all  purposes,  unless  indeed  time  is 
given  to  him  to  show  cause  against  it  after  his  majority.  And  if  his 
defense  of  infancy  is  taken  away  by  his  failure  to  duly  plead  it  when 
sued,  it  is  certain  that  it  is  equally  waived  by  his  voluntary  confession 
of  judgment.  The  case  of  confessions  by  married  women  we  reserve 
for  the  succeeding  section. 

In  regard  to  parties  plaintiff  in  confessions  of  judgment  the  parallel 
rule  applies.  Thus  a  person  may  confess  a  judgment  for  a  sum  of 
money  to  the  state  as  well  as  to  an  individual.**  In  cases  where  the 
debtor  is  an  ofBcer  of  the  court  in  which  the  confession  is  entered,  no 
difficulty  has  been  experienced  in  sustaining  the  judgment.  Thus, 
under  a  statute  providing  that  judgments  may  be  confessed  in  the 
clerk's  office,  and  when  recorded  by  him  shall  be  valid,  the  clerk,  acting 
as  a  ministerial  officer,  may  enter  a  judgment  by  confession  against 
himself.**  And  it  is  even  held  that  a  judge,  in  a  suit  in  his  own  court 
to  which  he  is  a  party,  may  confess  a  judgment  against  himself.**^  Of 
course  any  person  who  may  himself  give  a  valid  confession  of  judg* 
ment  may  delegate  his  power  to  that  intent  to  another.  Such  authori- 
sation  of  a  third  person  is  commonly  seen  in  warrants  of  attorney,  but 
may  also  be  otherwise  conferred.  The  authority  of  an  attorney  appear- 
ing in  open  court,  it  is  said,  will  be  presumed  to  be  regular  until  the 
contrary  is  shown,  but  in  vacation  his  authority  to  confess  judgment 

>>Edoz  ▼.  Flack,  23  Pa.  St  887.  »  Smith  v.  Mayo,  88  Va.  910,  5  S.  £L 

»8ee  infra,  §§  198, 196.  Rep.  376. 

S"  State  y.  l<Qve>  1  Ired.  361.  ^  Thornton  v.  Lane,  11  Ga.  459. 
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must  affirmatively  appear  and  no  presnmption  will  be  indulged  in 
favor  of  it.*^  On  the  same  general  principle,  an  agent,  within  the 
scope  of  his  authority,  may  confess  judgment  against  his  principal.** 
If  the  agent  transcends  bis  authority  and  confesses  judgment  for  a 
sum  greater  than  is  actually  due,  it  may  be  a  question  whether  the 
principal  is  bound  at  all.  But  it  has  been  held  that  in  such  a  case, 
the  judgment  is  valid  for  the  real  debt  and  void  only  as  to  the  excess.** 
It  is  also  held  that  a  trustee  cannot  bind  the  trust  estate  by  a  con- 
fessiou  of  judgment.** 


§  66.    OonfesBioii  by  Married  Woman. 

In  regard  to  the  power  of  a  married  woman  to  bind  herself  by  a 
confession  of  judgment,  we  find  the  greatest  difference  of  opinion  in 
the  authorities.  In  fact  it  is  impossible  to  formulate  a  general  rule ; 
the  question  must  ultimately  be  referred  to  the  statutes  in  the  several 
states  regulating  her  status  and  rights.  In  proportion  as  the/em« 
covert  is  emancipated  from  the  rigors  of  the  common  law,  her  power 
to  confess  judgment  increases  in  respect  to  the  variety  of  obligations 
upon  which  it  may  be  exercised.  The  only  safe  generalization  seems 
to  be,  that  she  cannot  confess  a  judgment  for  any  debt  for  which  she 
could  not  be  made  liable  by  judgment  rendered  ininvitum.  In  Penn- 
sylvania, the  bond  of  a  married  woman,  though  she  join  in  it  with 
her  husband,  is  held  to  be  absolutely  void,  and  a  judgment  entered 
on  such  bond  by  virtue  of  a  warrant  of  attorney  annexed  thereto, 
executed  by  the  wife  together  with  her  husband,  is  also  void  as  re- 
spects the  wife  and  her  estate.**    According  to  the  late  authorities. 


^  Martin  v.  Judd.  60  HI.  78.  See  Jar- 
rett  V.  Andrews.  19  Ind.  408. 

«  Parker  v.  Poole.  12  Tex.  86.  A  mu- 
nicipal officer,  liable  to  suit  on  a  con- 
tract made  by  him  on  behalf  of  the  pub- 
lic, may  confess  Judgment  for  the 
amount  due.  Gere  v.  Supervisors,  7 
How.  Pr.  257.  A  Judgment  against  a 
vessel  as  a  substantive  party  and  her 
owners,  by  confession  of  the  master  of 
the  boat,  is  erroneous.  Wassell  v.  En- 
glish, 17  Ark.  480. 
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•Davenport  v.  Wright.  51  Pa.  St.  2W. 

•«  Mallory  v.  Clark,  20  How.  Pr.  418. 

»  Dorrance  v.  Scott,  8  Whart  809.  81 
Am.  Dec.  509;  Graham  v.  Long.  65  Pa. 
St  888;  Caldwell  y.  Walters,  18  Pa.  St. 
79, 55  Am.  Dec.  592;  Eeiper  y.  Helfrick* 
er,  42  Pa.  St  825;  Keen  v.  Coleman,  89 
Pa.  St  299,  80  Am.  Dea  524;  Brunner's 
Appeal,  47  Pa.  St  67;  Finley's  Appeal, 
67  Pa.  St  468;  Swayne  v.  Lyon.  67  Pa. 
St  486;  Steinman  v.  Ewing.  48  Pa.  St 
68;  Clyde  y.  Eeister,   82    Pa.  St  85; 
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there  is  bnt  one  exception  to  this  mie,  vis,  in  the  case  where  the 
note  upon  which  the  judgment  is  confessed  is  given  for  the  purchase- 
money  of  land  conveyed  to  her,  and  forms  part  of  the  transaction; 
the  judgment  will  then  be  a  valid  lien  against  the  land,  though  not  a 
charge  against  the  woman  personally."*  On  the  other  hand,  where  a 
statute  gives  to  married  women  the  right  to  sue  and  be  sued  in  the 
same  manner  as  if  sole,  a  married  woman  may  confess  a  judgment 
to  secure  a  debt  contracted  by  her,  and  for  her  use  and  benefit,  in 
carrying  on  her  separate  business.''  In  other  jurisdictions,  the  stat- 
ute, while  enabling  a  married  woman  to  enter  into  certain  classes  of 
eugagementSy  forbids  her  to  make  agreements  or  contract  debts  of 
other  kinds.  Under  this  system,  ''if  the  contract  of  the  married 
woman  be  such  as  a  married  woman  is  still  incapacitated  from  enter- 
ing into,  her  warrant  of  attorney  to  enter  judgment  upon  it  is  a  nullity, 
because  the  obligation  to  which  the  warrant  of  attorney  is  annexed  is 
invalid,  and  judgment  entered  in  pursuance  of  it  will  be  vacated." 
But  if  the  contract  be  one  that  the  married  woman  is  enabled  to  make, 
and  on  which  she  may  be  sued  at  law,  I  think  a  different  result  must 
be  reached.  With  respect  to  such  contracts,  any  action,  suit,  or  pro- 
ceeding which  is  adopted  for  the  enforcement  of  the  obligation  is 
within  the  reason  and  spirit  of  the  statutes  which  confer  the  capacity 


ShaUcross  v.  Smith.  81  Pa.  8t  183.  Bat 
Bov  in  PeDDsylvania  by  the  Act  of 
Jane  8, 1887,  §  2  (P.  Ls.  p.  888),  "a  mar- 
ried woman  shall  be  capable  of  enter- 
ing into  and  rendering  herself  liable 
upon  any  contract  relating  to  any  trade 
or  business  in  which  she  may  engage, 
or  for  necessaries,  and  for  the  use,  en- 
joyment, and  improvement  of  her  sep- 
arate estate,  and  for  saing  and  being 
sned,  either  open  soch  contracts  or  for 
torts  done  to  or  committed  by  her,  in 
all  respects  as  if  she  were  a  fciM  sole, 
and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or 
be  made  a  party  to  any  action,  suit,  or 
legal  proceeding  of  any  kind  brought 
by  or  against  her  in  her  individual 
right "  This  statute  is  construed,  with 
reference  to  confessions  of  Judgment, 


in  the  late  case  of  Roop's  Appeal  (Pa.), 
19  Atl.  Rep.  27a 

*>Christnery.  Hochstetler,  109  Pa.  St 
27;  Quinn's  Appeal.  86  Pa.  St  447; 
Brunner's  Appeal,  47  Pa.  St.  67.  See 
also  ThornhiU  v.  State  Nat  Bank,  84 
La.  Ann.  1171. 

'^  First  Nat  Bank  v.  Garlinghouse, 
68  Barb.  615.  See  Code  Civ.  Proc.  N. 
Y.  §  1273.  Compare  Watkins  v.  Abra- 
hams, 24  N.  Y.  72.  A  Judgment  con- 
fessed by  a  married  woman  is  not  void 
but  voidable  merely,  and  her  husband, 
if  he  assented  to  the  sale  of  property 
under  an  execution  thereon,  is  estopped 
from  afterwards  claiming  it  adversely. 
Roraback  v.  Stebbins,  4  Abb.  App.  Dec. 
100,  S.  C.  88  flow.  Pr.  278. 

•Swing  V.  Woodruff,  12  Vroom,  469. 
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to  contract  and  impose  liability  to  actions  at  law  thereon.  The  obli- 
gation being  valid,  the  warrant  of  attorney  is  simply  a  part  of  the 
procedure  to  enforce  it — as  much  so  as  a  suit  by  summons  or  a  cog- 
novit."  ^  A  confession  of  judgment  by  a  married  woman,  which  con- 
demns her  to  pay  her  husband's  debt,  is  void.  Such  a  confession  is 
'*but  the  complement  or  consummation  of  a  contract  which  the  law 
prohibits,  and  which  was  consequently  null.  ^ 

It  has  been  held  that  although  a  judgment  entered  upon  the  con- 
fession of  a  married  woman  may  be  invalid,  yet  it  is  too  late  to  raise 
that  objection  to  the  judgment  after  the  same  has  been  duly  revived 
by  proper  proceedings.  For  the  defendant  had  an  opportunity  to 
show  cause  against  the  judgment  at  the  time  of  its  revival,  and  its 
validity  was  impliedly  adjudicated  in  that  proceeding;  for  there  can  be 
no  judgment  of  revival  until  it  is  determined  that  there  is  a  valid  judg- 
ment.^ This  proposition,  however,  has  been  denied.'*'  And  indeed, 
if  the  particular  judgment  was  one  which  the  woman  had  absolutely 
no  power  to  confess,  so  that  it  must  be  held  to  be  a  mere  nullity,  it 
is  difficult  to  see  how  any  vitality  could  be  imparted  to  it  by  the  mere 
fact  of  revival.  No  action  will  lie  upon  a  void  judgment.  And  a 
judgment  of  revival,  passed  upon  a  nugatory  cause  of  action,  is, 
equally  with  the  judgment  revived,  merely  void. 

Another  question  not  without  difficulty,  which  arises  in  reference 
to  this  subject,  is  in  relation  to  a  judgment  entered  against  both  hus- 
band and  wife  upon  a  warrant  of  attorney  executed  by  them  jointly. 
It  has  been  held  that  such  a  judgment,  though  void  as  to  the  wife, 
will  stand  valid  as  against  the  husband.^  But  there  are  numerous 
cases  holding  that  a  judgment  is  an  entirety,  and  if  void  as  to  one 
defendant  is  void  as  to  all;^  and  these  decisions  would  seem  to  ap- 


•  Heywood  v.  Shreve,  44  N.  J.  Law, 
94.  See  further  Steven  a  v.  Dubarry, 
Minor,  879;  Baines  v.  Burbridge,  15  La. 
Ann.  628;  Dancy  v.  Martin,  23  La.  Ann. 
828;  Henchman  v.  Roberts,  2  flarringt. 
74;  Men denh all's  Exrs.  ▼.  Springer,  8 
Harringt.  87;  Patten  v.  Stewart,  19  Ind. 
288;  Harris  v.  Jenkins,  72  N.  Car.  188; 
Wallace  y.  Rippon,  2  Bay»  112. 

^Baines  v.  Burbridge,  15  La.  Ann. 
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628;  Edwards  v.  Edwards,  39  La.  Ann. 
597. 

41  Crenshaw  v.  Julian,  26  8.  Car.  283, 
2  8.  E.  Rep.  188. 

^  Dorrance  v.  Scott,  8  Wbart  809,  81 
Am.  Dec.  509. 

«  Shallcross  v.  Smith,  81  Pa.  St.  132; 
Wallace  v.  Rippon,  2  Bay,  112. 

^See  infl'a,  §  211.  And  see.  as  to 
Judgments  by  confession,  specifically. 
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ply  with  eqnal  weight  whatever  may  be  the  ground  of  the  invalidity. 
It  seems  certain,  however,  that  a  married  woman  may  confess  a 
judgment  for  a  valid  ante-nuptial  debt,  and  such  judgment  will  be 
conclusive  and  enforceable  against  her  as  if  rendered  by  default  or 
upon  a  verdict.^  And  a  warrant  of  attorney  to  confess  judgment, 
giren  by  a /erne  90U,  is  not  revoked  by  her  subsequent  marriage,  and 
after  such  marriage  judgment  may  be  entered  up  on  it  against  the 
husband  and  wife  jointly,  leave  being  obtained  on  motion.^ 

§  66.    Married  Woman  as  Creditor. 

A  married  woman  may  take  a  confession  of  judgment,  as  sole  plain- 
tiff, in  any  case  where  she  could  sue  for  the  debt  alone,  or  jointly  with 
her  husband  in  a  case  where  they  have  a  joint  right  of  action.  Thus, 
where  a  bond  and  warrant  of  attorney  was  given  to  a  woman  dum 
tola,  and  she  afterwards  married,  the  court,  upon  affidavit  of  the  fact, 
allowed  judgment  to  be  entered  in  favor  of  lusband  and  wife  to- 
gether.^ The  indebtedness  of  a  husband  to  his  wife,  by  note  or  for 
money  or  property,  is  a  sufficient  consideration  to  support  a  judg- 
ment confessed  by  him  in  the  wife's  favor  as  against  his  other  cred- 
itors, when  not  impeached  for  fraud.^  And  such  a  judgment,  ad- 
mitted to  be  honest,  will  not  be  treated  as  void  in  law  or  equity  be- 
cause of  the  legal  unity  of  the  parties ;  and  the  relation  not  appear- 
ing in  the  record,  the  court  will  not,  at  the  instance  of  creditors, 
inquire  into  the  fact  of  coverture,  when  no  fraud  is  alleged.* 

S  67.    Confession  by  Partner. 

A  member  of  a  firm  has  no  authority,  by  virtue  of  his  mere  rela- 
tion to  the  partnership  or  his  general  power  to  act  as  its  agent,  to 

Mendenhall's  Ezra.  v.  Springer,  8  Har-  ^  Sheble  ▼.  Cummins,  1  Browne  (Pa.), 

ringt.  87.  358. 

•  TrsTii  V.  Willis,  56  Miss.  657.  «  Thomas  v.  Mueller,  106  m.  86.   Per 

*  Baker  v.  Lnkeni,  85  Pa.  St  146;  ean^a,  Coantz  v.  Markling,  80  Ark. 
Enen  v.  aark,  2  Pa.  St  384,  44  Am.  17. 

Dec  191;  Bering  v.  Bnmet,  2  Clark        « Williama' Appeal,  47  Pa.  St  807. 
(Pa.).  89a 
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confess  a  jndgment  against  the  firm;  and  if  judgment  be  entered  on 
such  a  confession,  it  will  be  void  as  against  his  co-partners,  though 
binding  as  a  personal  charge  upon  himself.^  And  a  confession  of 
judgment  under  seal,  in  the  name  of  a  partnership  and  of  a  member 
of  the  firm,  is  binding  only  upon  such  member."  So  a  confession  of 
judgment  by  a  former  partner  against  the  firm,  while  good  as  against 
the  partner  confessing  it,  will  not  bind  property  assigned  by  the  firm 
to  a  remaining  partner  under  terms  of  agreement  to  pay  firm  debts." 

§  68.    Joint  Defendants. 

In  a  pending  action  against  two  defendants,  one  of  them  cannot 
in  the  absence  of  the  other,  confess  judgment  against  both ;  and  a 
judgment  rendered  against  both  on  the  confession  of  one  only,  without 
evidence,  will  be  set  aside."  And  where  one  of  several  joint  defend- 
ants confesses  judgment  so  far  as  concerns  himself,  such  judgment  is 
only  interlocutory  until  the  final  decision  of  the  cause  as  to  the  rest; 
and  the  confessing  defendant  must  ultimately  receive  the  same  judg- 
ment as  his  co-defendants.^  In  the  case  of  a  confession  of  judgment 
without  action,  a  question  has  sometimes  arisen  as  to  the  effect  of  an 
authority  for  such  judgment — whether  a  warrant  of  attorney  or  a 
statement  of  indebtedness — which  is  signed  by  only  a  part  of  the 
defendants  against  whom  it  directs  the  judgment  to  be  entered.  As 
against  those  not  signing  the  authority,  the  judgment  is  certainly  of 
no  force  whatever.  But  whether  it  may  stand  as  a  valid  obligation 
against  those  who  did  sign,  is  not  so  clear.  In  one  state  it  is  held, 
on  the  principle  that  a  judgment  is  an  entirety,  that  if  the  warrant 
authorizes  the  entry  of  judgment  against  a  certain  number,  no  judg- 


M  Bitzer  V.  Shunk.  1  Watts  &  S.  840, 
87  Am.  Dec.  469;  York  Bank's  Appeal* 
86  Pa.  St.  458;  Soper  ▼.  Fry,  87  Mich. 
286;  Christy  v.  Sherman,  10  Iowa.  585; 
Hopper  y.  Lucas,  86  Ind.  48;  Crane  v. 
French,  1  Wend.  811:  Mills  v.  Dickson, 

6  Rich.   487;  Richardson   v.  Fuller,  3 
Oreg.  179;  Stoutenbnrg  y.Vandenburgh, 

7  How.  Pr.  229;  Elliott  v.  Holbrook,  88 
Ala.  659;  1  Lindley  on  Partn.  474 

(64) 


^  Appeal  of  Perth  Aroboy  Tem-Cot- 
ta  Co..  (Pa.)  17  Atl.  Rep.  4 

BSMair  ▼.  Beck  (Pa.).  2  Atl.  Rep.  218; 
McCleery  ▼.  Thompson,  (Pa.)  18  AtL 
Rep.  785. 

»  Wiggins  y.  Elienhans,  9  N.  J.  Law, 
349;  Ballinger  y.  Sherron,  14  N.  J.  Law. 
144 

M  Taylor  y.  Beck,  8  Rand.  81(L 


Ch.  3] 


JUDGMKKTB  BT  CONFESSION. 


§60 


ment  can  be  entered  against  a  less  number,  and  it  is  void  as  to  all.** 
Bat  other  cases  bold,  and  we  think  with  better  reason,  that  the  judg- 
ment entered  will  bind  those  who  subscribed  the  warrant,  though 
nugatory  as  to  the  others.** 

§  69.    By  Officers  of  a  Corporatioii. 

In  regard  to  the  confession  of  a  judgment  against  a  corporation, 
the  rule  appears  to  be,  that  such  confession  may  be  made  by  any 
ofSoer  or  agent  of  the  company  upon  whom  a  summons  might  have 
been  served,  in  a  contested  action,  with  the  effect  to  bind  the  cor- 
poration  by  the  result  of  the  subsequent  proceedings.''  Upon  a  con- 
fession of  judgment  by  a  corporation,  the  court  in  which  the  action 
is  pending  must  of  necessity  judge  of  the  authority  of  any  natural 
person  who  may  appear  for  the  company  in  that  behalf,  whether  it 
be  an  attorney  at  law  or  an  agent  of  the  company,  and  its  judgment 
as  to  the  right  and  authority  of  the  person  so  appearing  to  bind  the 
corporation  must  be  conclusive  in  all  other  proceedings  where  the 
same  judgment  is  drawn  in  question  and  not  open  to  collateral 
attack." 

§  60.    Oonsent  of  Creditor  Is  necessary. 

A  judgment  based  upon  a  confession  made  without  any  request 
on  the  part  of  the  creditor,  and  without  his  knowledge  and  consent, 
or  against  bis  consent,  and  entered  at  the  instance  of  the  debtor 
alone,  will  have  no  effect  in  advance  of  the  creditor's  acceptance  of 
it;  it  is  voidable,  it  will  not  bar  an  action  brought  by  the  creditor, 
nor  will  it  estop  the  debtor  from  denying  the  facts  set  forth.^    This 


"Chapiny.  Thompson,  20  Cal.  681. 

>*  North  y.  Hudge,  18  Iowa,  496»  81 
Am.  Dec  441.  See  Knox  v.  Bank,  67 
IlL  890;  York  Bank's  Appeal,  86  Pa.  8t 

45a 

«MiQer  y.  Bank,  2  Oreg.  201.  But 
another  case  holds  that  a  Judgment  con- 
fesaed  by  the  president  of  a  corporation 
without  aeryioe  of  process  and  without 

i-AW  jin>Q.v.l — 6 


the  order  or  knowledge  of  the  direct- 
ors or  company,  and  not  setting  forth 
the  cause  of  indebtedness,  is  void.  Mo- 
Murray  y.  tit  Louis,  etc.,  Co.,  88  Mo. 
877. 

«  White  V.  Crow,  17  Fed.  Rep.  98. 

•Wilcoxson  V.  Burton.  27  Cal.  228, 
87  Am.  Dec.  66;  Farmers'  &  Mechan- 
ics' Bank  y.  Mather,  80  Iowa.  288;  lur 
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rule  proceeds  upon  the  very  obvioas  consideration  tbat  if  the  assent 
of  the  creditor  were  not  necessary  to  a  confessed  judgment,  the  debtor 
mighty  by  confessing  for  only  a  part  of  the  real  debt,  preclude  bis 
creditor  from  recovering  the  residue.  For  a  judgment  by  confes- 
sion is  as  conclusive  as  any  other  ;^  and  if  it  include  only  a  portion 
of  an  indivisible  demand,  no  action  will  lie  for  the  balance.  A  judg- 
ment so  entered,  unknown  to  the  creditor  or  against  his  will,  is  there- 
fore voidable  at  his  option,  and  will  be  vacated  on  his  motion.*^  But 
on  the  other  hand,  be  may  ratify  the  debtor's  action  and  accept  the 
judgment,  and  when  he  does  this,  it  will  have  the  effect  to  validate  the 
judgment  and  place  it  on  the  same  footing  in  all  respects  with  one  sanc- 
tioned by  his  previous  knowledge  and  consent.  The  validation  of  the 
judgment,  however,  dates  only  from  its  acceptance  by  the  creditor,  and 
it  will  not  affect  the  priority  of  other  creditors  who  came  in  between 
the  entry  of  the  judgment  and  its  ratification.^  The  creditor's  assent 
to  the  entry  of  judgment  may  also  be  constructive.  Thus  it  is  suf- 
ficient if  done  with  the  knowledge  and  consent  of  his  attorney  in 
whose  hands  he  has  placed  the  matter.^  So  also,  if  an  action  is 
already  pending.  Where  the  creditor  has  brought  suit  for  a  spec* 
ified  sum  of  money  upon  a  certain  claim,  and  the  debtor  appears 
in  court  and  confesses  judgment  for  the  amount  claimed  and  costs, 
the  assent  of  the  plaintiff  will  be  presumed;  and  to  entitle  him  to 
have  the  judgment  set  aside,  he  must  make  it  appear  to  the  court 
that  he  has  been  prejudiced  by  such  confession.**  It  is  held  that 
the  confession  of  a  judgment  by  the  defendant  in  a  pending  sait, 
after  the  death  of  the  plaintiff  and  before  substitution  of  his  repre- 
sentatives, is  void,  both  as  regards  the  representatives  of  the  plain- 
tiff and  any  third  person  who  may  be  collaterally  interested  in  the 
payment  of  the  same." 

gersoU  V.  Djatt.  1  Miles  (Pa.)  245;  Cha-  ^Chapin  y.  McLaren,  105  Ind.  668.  5 

pin  V.  McLaren.  105  Ind.  668,  5  N.  fi.  N.  E.  Rep.  688. 

Rep.  688.  •^Flanigan  y.  Continental  Ins.  Co..  28 

w  See  infra,  yoL  3,  g  608.  Nebr.  235,  84  N.  W.  Rep.  867;  McCal- 

A  Farmers'  &  Mechanics'  Bank   y.  moot  v.  Peters.  18  Serg.  &  R  196. 

Mather.  80  Iowa,  288.  «  Finney  v.  Ferguson,  8  Watte  &  & 

*>Wilcoz8on  y.  Burton,  27  CaL  228.  418.    Compare  Lewis  y.  Rappelyea,  1 

67  Am.  Dec  66.  Barb.  29. 
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§  61.    Bequifiites  of  Warrant  of  Attorney. 

As  already  stated,  it  is  the  practice  in  some  states  to  enter  con* 
fessed  jndgments  upon  a  written  authority,  called  a  warrant  or  letter 
of  attorney,  by  which  the  debtor  empowers  an  attorney  to  enter  an 
appearance  for  him,  waive  process,  and  confess  judgment  against  him 
for  a  designated  sam.  This  warrant  should  contain  the  grant  of 
authority  clearly  and  distinctly  given,  and  a  designation  of  the  person 
by  whom  it  is  to  be  exercised,  either  by  name  or  description.^  It  is 
usual,  however,  to  confer  the  authority  upon  '*any  attorney"  of  a  par- 
ticular court  or  ''any  attorney  of  any  court  of  record**  in  the  particu* 
lar  state.  Where  the  warrant  authorizes  A.,  or  any  other  attorney 
of  the  court  in  which  the  judgment  is  to  be  confessed,  to  appear  and 
make  the  confession,  and  A.  and  B.,  both  attorneys  of  that  court, 
appear  together,  the  judgment  will  be  valid.^  The  warrant  should  spe« 
cifically  state  its  purpose.  But  the  words  used  are  not  of  the  least 
importance,  and  it  is  held  that  a  warrant  to  ''enter"  judgment  will  be 
considered  as  equivalent  to  a  warrant  to  "confess"  judgment.^  And 
in  a  case  where  the  warrant  was  written  upon  a  printed  form  of  a 
judgment-note,  and  the  blanks  in  that  part  of  the  note  which  related 
to  the  entry  of  judgment  were  not  filled  out,  but  the  note  was  other- 
wise regular,  it  was  held  that  the  warrant  was  not  void."*  It  also 
appears  that  a  warrant  of  attorney  to  confess  judgment  need  not  be 
under  seal."  Of  course  if  the  warrant  is  annexed  to  or  incorporated 
in  a  note  or  bond,  the  debt  on  which  it  is  based  will  be  sufficiently 
disclosed.  But  in  any  other  case  the  cause  of  action  must  be 
described  either  in  a  declaration,  a  sworn  statement,  or  in  the  warrant 
of  attorney  itself."  This  is  required  as  an  evidence  of  good  faith  and 
for  the  information  of  other  creditors.  A  judgment  so  confessed  is 
not  necessarily  void  although  the  warrant  of  attorney  be  void;  and 
such  a  judgment,  it  is  held,  after  it  has  been  revived  against  the 
debtor's  administrator,  cannot  be  set  aside  for  that  cause,  although 

«Rabe  v.  Hcslip.  4  Ps.  St  189.  See        ^Sweezy  v.  Kitchea,  80  Pa.  St.  160. 

GnibbB  Y.  Blnm,  63  Tex.  426.  ^Eneedler's  Appeal,  92  Pa.  St  428. 

^  Patton  y.  Stewart,  19  Ind.  288.  ^  Gambia  v.  Howe,  6  Blackf.  isa 
*  Mason  v.  Smith,  6  Ind.  78. 
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the  defect  in  the  warrant  might  have  been  pleaded  in  avoidance  or 
given  in  evidence  under  a  plea  of  nul  tiel  recordJ*  The  warrant  of 
attorney,  as  the  basis  of  the  judgment,  mast  also  be  placed  on  file  in 
the  clerk's  office,  and  no  judgment  can  be  entered  on  it  before  it  is 
actually  so  filed.^  In  some  of  the  states,  it  is  necessary  that  proof 
should  have  been  made  of  the  execution  of  the  warrant  of  attorney 
before  the  judgment  is  confessed,  and  in  the  case  of  a  confession  out 
of  court,  this  must  affirmatively  appear  of  record,  but  where  the  con- 
fession is  in  open  court,  the  evidence  of  that  fact  need  not  be  pre- 
sented in  the  record,  but  it  will  be  presumed  to  have  been  done  unless 
it  appears  to  have  been  omitted.'^ 


§  62.    Affidavit  that  Debt  is  due. 

Under  the  various  statutes  regulating  the  practice  in  confessing 
judgments,  it  is  almost  invariably  required  that  the  debtor's  confes- 
sion be  accompanied  by  an  affidavit  showing  the  bona  fiden  of  the 
transaction.  In  some  jurisdictions  this  is  directed  to  be  incorporated 
in  the  statement  which  forms  the  basis  of  the  judgment;  in  others 
it  is  to  be  a  separate  document.  The  statute  usually  prescribes  the 
form  of  words,  as  that  the  debt  is  "justly  due  and  owing,"  or  is  "justly 
due  or  to  become  due."  A  provision  of  this  character,  however,  is 
satisfied  by  a  substantial  compliance  with  the  meaning  of  the  law, 
and  if  the  affidavit  details  facts  which  show  that  the  debt  is  really 
just  and  actually  due,  it  is  enough,  though  the  words  of  the  statute 
be  not  employed.  Thus,  the  affidavit  is  sufficient  in  form  in  stating 
that  the  debt  is  "justly  and  honestly  due,"  instead  of  "due  and  owing" 
in  the  words  of  the  statute,  when  a  present  indebtedness  is  shown.^ 
Nor  is  it  required  that  the  affidavit  go  beyond  the  statute.     Hence  it 


n  V7ood  V.  EUis,  10  Mo.  882. 

7*  Chambers  ▼.  Denie.  2  Pa.  St  421. 

7^I^lehart  v.  Chicago  Ins.  Co.,  85  111. 
514;  Anderson  y.  Field,  6  III.  App.  807; 
Gambia  ▼.  Howe,  8  Blackf.  188.  A 
Judgment  cannot  be  confessed  on  a 
warrant  of  attorney  which  had  been  ex- 
ecuted more  than  a  year  and  a  day.  un- 
less an  affidavit  is  filed,  showing  that 
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the  maker  is  alive,  and  that  the  debt  or 
some  poHion  of  it  is  still  due,  and  a 
rule  of  court  or  an  order  of  a  Judge  in 
vacation  must  be  obtained  granting 
leave.    Hinds  v.  Hopkins,  28  111.  844. 

^Mulford  V.  Stratton,  41  N.  J.  Law, 
466;  Reading  y.  Reading,  24  K.  J.  Law, 
85a 
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is  Dot  neeessaiy  for  the  debtor  to  deny,  in  specific  terms,  that  the 
debt  has  been  paid,  released,  barred,  or  discharged.^  A  judgment 
entered  upon  confession  without  the  aflSdavit  required  by  statute  is 
Toidable  only,  not  void,  and  it  cannot  on  that  ground  be  collaterally 
attacked  by  a  stranger  to  the  record.** 


§  63.    Statement  of  the  Indebtedness. 

The  statntes  require  a  person  confessing  a  judgment  to  file  a 
written  statement,  signed  and  sworn  to,  designating  the  amount  for 
which  the  judgment  is  to  be  entered,  and  **stating  concisely  the  facts 
out  of  which  the  indebtedness  arose. ****  The  designation  of  the 
amount  of  the  debt  is  a  vital  part  of  a  valid  confession;  it  must  be 
set  forth  explicitly  and  not  be  left  to  inference;  and  the  omission  of 
it  is  a  fatal  defect.**  The  requirement  that  the  facts  be  stated  is 
intended  to  enable  other  creditors  to  test  the  bona  fiden  of  the  trans- 
action by  which  a  particular  debt  is  preferred.  In  construing  a  pro- 
vision  of  this  character,  a  learned  judge  has  said:  **I  do  not  think 
it  can  properly  be  said  that  the  object  of  the  statute  was  to  compel 
the  debtor  to  state  sufficient  of  the  transaction  out  of  which  the 
indebtedness  arose  to  enable  other  creditors  to  form  an  opinion  fr&m 
the  facts  stated  as  to  the  integrity  of  the  debtor  in  confessing  the 
judgment.  If  the  debt  is  questioned,  it  is  not  to  be  presumed  that 
the  creditor  questioning  will  take  the  debtor's  statement,  however 
full.  What  the  creditor  wants,  and  what  I  think  the  statute  intended 
he  should  have,  is  sufficient  of  the  facts  to  enable  him  to  inquire  into 
the  transaction,  and  to  form  his  opinion  of  the  honesty  of  the  judg- 
ment from  the  facts  As  shall  ascertain.**^  To  come  to  specific  illus- 
trations,— it  is  held  that  a  recital  in  the  statement  that  the  indebted- 
ness  accrued  for  ''borrowed    money"  or  "money  loaned"  to  the 

"Lanning  ▼.  Carpenter,  90  N.  T.  447.  Sutherland,  J.    Another  way  of  stating 

^  Den  dem.  Vanderveere  v.  Gaston,  the  degree  of  certainty  required  is.  that 

S4  N.  J.  Law.  818.  the  confessed  Judgment  may  be  plead- 

^Winnebrenner  ▼.  Edgerton,  SOBarb.  able  in  bar  of  a  future  demand  for  the 

185:  Lanningv.  Carpenter,  20  N.Y.  447.  same   thing.    Wight   v.  Mott,  Kirby, 

"aemenu  ▼.  Gerow.  80  Barb.  826.  108. 

'•McDowell  ▼.  Daniels.  88  Barb.  148, 
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debtor,  suffioiently  states  the  facts  out  of  which  the  indebtedness 
arose."  Another  anthority,  drawing  the  line  more  Btrictly,  holds 
that  a  statement  that  the  indebtedness  "is  for  a  debt  jnstly  doe 
from  me  to  said  plaintiff  for  moneys  to  that  amount  loaned  and 
advanced  to  me  by  said  plaintiff,"  is  suf&cient  as  between  the  parties, 
though  it  might  be  voidable  at  the  intance  of  a  junior  judgment- 
creditor  or  bona  fide  purchaser."  Probably  it  is  necessary  to  state 
the  date  of  the  loan.  But  if  the  whole  sum  is  made  up  of  various 
items  advanced  at  different  times,  the  cases  rule  that  the  statement 
is  suf&ciently  explicit  in  describing  the  money  as  loaned  to  defendant 
at  divers  times  after  a  specified  day."  A  confession  of  judgment  for 
a  certain  sum  for  "goods,  wares,  and  merchandises*'  of  a  specified 
value,  is  held  by  some  of  the  authorities,  to  be  too  indefinite;  it  should 
state  the  nature  and  quantity  of  the  goods  sold,  the  time  of  sale,  and 
the  aggregate  price,  if  not  even  the  price  of  the  several  items."  Bat 
in  New  York  a  much  looser  rule  obtains.  It  is  there  held  to  be  well 
euough  if  the  indebtedness  is  stated  to  be  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  with  an  approximate  description  of  the 
period  at  or  within  which  the  sale  took  place."  A  statement  is  not 
sufiQcient  if  it  merely  states  and  sets  out  a  promissory  note  executed 
by  the  defendant  to  the  plaintiff  as  the  consideration  of  the  indebted- 
ness; for  the  facts  out  of  which  the  indebtedness  evidenced  by  the 
note  arose  should  be  clearly  stated."  But  a  statement  which  sets 
out  the  execution  and  delivery  "for  value"  of  a  negotiable  note  tot 
$1500,  "for  money  which"  the  creditor  "then  and  there  gave"  the 
debtor  "for  said  note,  as  a  loan,  which  sum  of  $1500  is  jnstly  dae 
and  owing  according  to  the  tenor  and  effect  of  said  note  herein 


u  Eern  v.  Chalfant,  7  Minn.  487,  (Oil. 
893:)  Eendig  v.  Marble,  58  Iowa.  529. 12 
N.  W.  Rep.  584,  citing  Vanfleet  y.  Phil- 
lips. 11  Iowa,  658;  Miller  v.  Clark,  87 
Iowa.  825. 

B'Terrett  ▼.  Brooklyn  Improvement 
Co.,  18  Hun.  6.  Compare  Wood  v. 
Mitchell  (N.  Y.)  22  N.  E.  Rep.  1125. 

«  Frost  V.  Eoon.  80  N.  Y.  428;  John- 
ston V.  McAusland.  9  Abb.  Pr.  214.  -See 
Davis  V.  Morris,  21  Barb.  152. 
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••Nichols  V.  Cribs,  10  Wis.  76;  Law- 
less V.  Hackett,  16  Johns.  149;  Bryan 
V.  Miller.  28  Mo.  82,  75  Am.  Dec  107. 

»Read  v.  French,  28  N.  Y.  285;  Keas- 
baum  V.  Eeim,  24  N.  Y.  826;  Delavrare 
V.  Ensign.  21  Barb.  85. 

»Chappel  V.  Chappel,  12  N.  Y.  815. 
64  Am.  Dec.  496;  Davidson  v.  Alexan- 
der. 84  N.  Car.  621;  Pond  v.  Daven- 
port. 44  Cal.  481 ;  McHenij  v.  Shephard. 
2  Mo.  App.  878. 
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deseribed,  "*  is  suffioient  to  satisfy  the  statate.''  But  a  statement  that 
the  note  was  ""giYen  for  goods  sold  and  delivered  and  money  had  and 
leceived**  is  not  snfiScient."  And  an  allegation  that  the  considera- 
tion of  the  judgment  is  a  promissory  note  given  by  the  debtor  for 
yalne  received,  but  not  specifying  the  amount  or  consideration  of  the 
note,  is  defective.*  So  if  it  is  merely  stated  that  the  note  was  for 
"money  due,"  the  judgment  entered  upon  it  is  prima  facie  fraudulent 
as  to  the  creditors  of  the  defendant,  though  not  so  fatally  defective 
as  to  be  void.**  On  the  other  baud,  a  statement,  in  effect,  that  the 
defendant  had  purchased  of  the  plaintiff  a  certain  indebtedness  (de- 
scribing it),  due  to  the  plaintiff,  for  which  he  had  given  to  the  plain- 
tiff the  promissory  notes  (describing  them)  upon  which  and  for  the 
amount  of  which  he  confessed  the  judgment,  is  a  sufiScient  state- 
ment.*^ So  the  statement  is  sufficient  if  it  sets  forth  that  the  judg- 
ment is  confessed  to  secure  the  plaintiff  for  a  debt  justly  to  become 
due  upon  his  indorsement,  as  the  surety  of  the  defendant  and  for  his 
benefit,  of  bills  and  notes  which  are  fuUy  described  as  to  names, 
dates,  amounts,  and  times  of  payment." 

§  64.    Signature  to  Statement. 

The  statutes  require  the  statement  of  indebtedness  and  confession 
of  judgment  to  be  '"made  and  signed  by  the  defendant."  This  is  con- 
strued to  mean  a  signature  by  the  debtor  in  person.  A  signature  by 
the  defendant's  attorney  in  the  case  is  not  sufficient.  And  where  a 
judgment  was  entered  upon  a  statement  signed  by  two  of  the  defend- 
ants in  person  and  by  the  attorney  of  the  third,  it  was  held  that  the 
consent  of  those  signing  was  only  that  judgment  might  be  entered 
against  all;  and  as  there  was  no  authority  to  enter  judgment  as  to 
the  third  party,  the  judgment  was  unauthorized  and  void  as  to  all.** 
In  another  case,  where  the  defendant  had  signed  the  verification, 
but  not  the  statement,  which  was  written  upon  the  same  page,  this 


Blern  ▼.  Mayer,  19  Mo.  App.  511. 
'Cordier  ▼.  Scblost,  18  Cal.  576. 
^Korrit  v.  Denton,  80  Barb.  117. 
>Pond  ▼.  Davenport,  44  Cal.  481. 


«  KIrby  v.  Fitzgerald.  81  N.  Y.  417. 

«  Dow  V.  Plainer.  16  N.  Y.  562. 

**  French  v.  Edwards,  5  Sawyer,  260. 
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was  considered  sufficient,  as  being  a  substantial  compliance  with  the 
law.** 

§  66.    Verification  of  Statement. 

The  requirement  of  the  statute,  that  the  statement  of  facts 
accompanying  a  judgment  hj  confession  be  properly  verified  by  the 
oath  of  the  party,  intends  that  in  so  far  as  it  relates  to  things  within 
his  own  knowledge,  he  should  affirm  it  to  be  true  in  unequivocal 
terms.  In  regard  to  other  matters  he  may  disclose  his  information 
and  add  a  declaration  of  his  belief  in  its  truth.  But  where  the  party 
merely  swears  that  he  ''believes  the  above  statement  of  confession  is 
true,"  the  affidavit  is  insufficient,  and  the  judgment,  if  entered  thereon, 
will  be  vacated.**  The  jurat  of  the  notary  should  also  be  in  doe 
form;  but  a  formal  defect  in  the  jurat  will  not  so  far  invalidate  the 
judgment  as  to  lay  it  open  to  collateral  attack.**  The  verification  of 
the  statement,  if  faulty  but  not  wholly  void,  is  susceptible  of  amend- 
ment.*' 

§  66.    Amendment  of  Statement. 

A  motion  by  plaintiff  to  amend  the  statement  of  a  confession  of 
judgment  is  addressed  to  the  discretion  of  the  trial  court.  It  is  not 
an  amendment  which  he  has  a  legal  right  to  demand,  but  is  one 
which  the  court  may  in  its  discretion  refuse  or  grant  upon  saoh 
terms  as  to  it  may  seem  to  be  just.** 

§  67.    Judgment  voidable  for  Failure  to  comply  with 

Statute. 

A  judgment  upon  confession,  though  it  does  not  conform  exactly 
to  the  statutory  requirements,  is  at  most  voidable,  and  not  absolutely 
void  as  against  creditors.**    Thus,  if  it  fails  to  set  out  all  the  facta 

•«  Pardy  v.  Upton.  10  How.  Pr.  494.  ••  Sjmton  v.  Selhelmer,  106  N.  Y.  600, 

M  Ingram  y.  Bobbins,  88  N.  Y.  409.  12  N.  E.  Rep.  81. 
88  Am.  Dec.  898.  •*  Sheldon  v.  Stryker,  84  Barb.  118. 

M  Grattan  v.  Matteson,  54  Iowa,  229,  But  in  Edgar  v.  Greer.  10  Iowa,  279,  It 

6  N.  W.  Rep.  298.  is  said  that  a  Judgment  confessed  an- 

^  Cook  ▼.  Whipple,  65  N.  Y.  160,  14  der  a  power  which  does  not  conform  to 

Am.  Rep.  202.  the  statute  requirements  is  a  nullity. 
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reqaiied  by  the  statute,  it  is  for  that  reason  irref^alarand  prima  facie 
frandnlent*  but  it  is  not  a  nullity ;  the  presumption  of  fraud  may  be 
rebutted  by  proof  that  the  judgment  was  fair  and  for  a  bona  Jide 
debt.'**  It  has  also  been  held  that  suoh  a  judgment  is  not  void  because 
it  does  not  appear  that  an  afiSdavit,  as  required  by  the  statute,  had 
been  made.'^  But  the  true  rule  appears  to  be.  that  if  there  has  been 
an  attempt  to  fulfil  all  the  requirements  of  the  law,  the  judgment  is 
at  most  only  voidable,  although  the  execution  of  such  attempt  be 
informal  or  defective ;  but,  on  the  other  hand,  the  total  omission  of  any 
of  the  steps  prescribed  by  the  statute  (as  where  no  statement  at  all 
is  filed)  will  render  the  judgment  entirely  inoperative  and  void.'*' 

§  68.    Valid  between  Parties. 

A  judgment  upon  confession,  founded  on  a  statement  of  facts  which 
IB  defective  or  insufficient  to  answer  the  requirements  of  the  statute, 
will  nevertheless  be  valid  and  effectual  as  between  the  parties  to  it, 
thoQgh  voidable  at  the  instance  of  other  creditors.'^  The  judgment- 
debtor  himself  cannot  avoid  it,  nor  can  one  do  so  who  claims  rights  of 
property  under  him,  but  whose  interests  are  not  prejudiced  thereby.^^ 
And  such  a  judgment,  upon  proof  of  its  honesty  and  good  faith. 


>••  Richards  v.  McMiUan,  6  Cal.  419, 
65  Am.  Dec  521. 

"Dean  v.  Thatcher,  82  N.  J.  Law, 
470. 

i<B  Bacon  v.  Raybonld  (Utah),  10  Pac. 
Rep.  481.  Boreman,  J.,  obserYed: 
"The  authorities  go  to  the  extent  of 
holding  thai  where  there  is  an  incom- 
plete or  insofflcient  statement  of  such 
facta  [the  facts  out  of  which  the  In- 
debtedness arose],  the  failure  to  make 
a  complete  statement  will  be  only 
pr»na  facte  evidence  of  fraud  as  to 
creditors,  and  that  it  cannot  be  at- 
tacked collaterally.  But  no  case  has 
been  called  to  our  attention  where  a 
court  has  held  that  a  confession  of 
Judgment  is  merely  prima  facie  fraudu- 
lent as  to  creditors,  and  not  liable  to 
be  attacked  collaterally,  where  there 


was  a  total  absence  of  the  statement  of  * 
any  facts  whatever.  We  know  of  no 
instance  in  which  such  a  case  has 
reached  an  appellate  court.  The  state- 
ment of  such  facts  is  a  prerequisite  to 
the  confession  of  Judgment— it  is  not  a 
confession  of  Judgment  without  it" 

'«Coolbau^h  v.  Roemer,  80  Minn. 
424,  15  N.  W.  Rep.  869;  Miller  v.  Earle, 
24  N.  T.  110;  Neusbaum  y.  Eeim,24N. 
Y.  825;  Kirby  y.  Fitzgerald,  31  N.  Y. 
417;  Bryan  v.  Miller,  28  Mo.  82,  75  Am. 
Dec.  107;  How.  v.  Dorscheimer,  31  Mo. 
349;  Lee  v.  Figg,  87  Cal.  828,  99  Am. 
Dec.  271;  Pond  v.  Davenport,  44  Cal. 
481;  Plummer  v.  Douglas,  14  Iowa,  69. 
81  Am.  Dec.  456.  See  also  Shadrack  v. 
Woolfolk,  82  Gratt.  707. 

^^Coolbaugh  v.  Roemer,  80  Minn. 
424,  15  N.  W.  Rep.  869. 
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authorizes  the  creditor  to  impeach  a  fraudulent  transfer  made  by  the 
debtor,  for  the  purpose  of  making  the  lien  of  the  judgment  effectual.'^ 
Where  the  property  of  the  defendant  has  been  sold  under  an  execu* 
tion  upon  a  judgment  confessed  without  a  sufficient  statement,  the 
purchaser's  title  cannot  be  impeached  by  a  creditor  having  no  judg- 
ment or  lien  on  the  property  at  the  time  of  the  levy.'^  At  the  same 
time,  if  another  creditor  attacks  a  confessed  judgment  founded  upon 
a  defective  or  insufficient  statement,  it  devolves  upon  the  plaintiff 
therein  to  negative  the  idea  of  fraud  or  collusion,  and  to  show  that 
the  judgment  is  warranted  by  facts  actually  existing,  although  such 
facts  were  not  included  in  the  statement.^^  The  same  rule  holds 
true  of  a  judgment  confessed  without  the  affidavit  to  the  justness  of 
the  debt  required  by  statute;  it  is  valid  between  the  parties^  though 
void  or  voidable  as  to  other  creditors.^^ 


§  69.    For  what  Judgment  may  be  coxifessed. 

The  statutes  commonly  provide  that  the  debtor  confessing  judg- 
ment shall  make  oath  that  the  debt  is  '^justly  due  or  to  become  due."* 
It  follows  of  course  that  if  the  judgment  is  for  a  purely  fictitious 
debt,  or  is  in  excess  of  the  real  debt  so  far  as  to  interfere  with  the 
rights  of  other  creditoi's,  it  is  fraudulent  and  cannot  stand.  Thus, 
where  a  judgment  is  confessed  and  execution  levied  for  such  an 
amount  that  subsequent  judgment  creditors  find  nothing  to  levy  on, 
a  combination  between  the  parties  having  been  proved,  fraud  will 
be  established.^^  It  is  also  essential  that  the  debt  be  a  legal  debt, — 
that  is,  one  which  would  not  be  rejected  by  a  court  on  account  of  its 
illegal  consideration.  Tet  it  appears  that  the  defendant  in  the  judg- 
ment and  those  claiming  under  him  (for  instance,  a  subsequent 
mortgagee  of  his  land)  are  estopped  from  denying  the  validity  of 

i«Neu8baum  v.  Keim.  24  N.  Y.  825.  Chapin  v.  McLaren,  105  Ind.  563.  5  N. 

i«  Miller  v.  Earle,  24  N.  Y.  110.  E.  Rep.  688;  Caley  v.  Morgan.  114  Ind. 

107  Cordier  v.  Scbloss.  18  Cal.  676.  See  850.   16   N.   E.   Rep.  790;   Gardner  y. 

Bacon  v.  Raybould.  10  Pac.  Rep.  481;  Bunn  (111.)  21  N.  E.  Rep.  614;  Stone  v. 

Richards  v.  McMillan,  6  Cal.  419,  65  WiUiams.  40  Barb.  822. 

Am.  Dec.  521.  i<»  Nusbaum  v.  Louchheim  (Pa.)  1  AtL 

iMMarlty  v.  Eastridge,  67  Ind.  211;  Rep.  891. 
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the  judgment,  although  the  demaDd  might  not  have  been  recover* 
able  at  law."*  The  word  '"doe/  as  used  in  these  statutes,  must  not 
be  taken  in  too  narrow  a  sense.  It  does  not  necessarily  import  a 
debt  which  might  be  recovered  in  an  action  at  law  against  any 
defenses  which  the  debtor  might  set  up.  There  are  certain  defenses 
which  the  debtor  has  the  option  of  waiving  if  he  chooses,  and  he 
does  waive  them  by  confessing  judgment.  For  example,  such  a 
judgment  is  not  invalidated  by  the  fact  that  a  part  of  the  claim  for 
which  it  is  given  would  be  barred  by  the  statute  of  limitations,  pro- 
vided the  debt  be  an  honest  one."'  So  where  a  bankrupt,  subse- 
quent to  his  discharge,  confesses  judgment  upon  an  old  debt,  the  debt 
is  a  good  consideration  for  the  judgment,  and  the  latter  is  not 
affected  by  the  discharge.^"  It  is  further  necessary  that  a  confession 
of  judgment  be  for  a  certain  and  specific  sum.  A  judgment  entered 
by  a  justice,  on  the  confession  of  a  defendant,  for  such  sum  as  A. 
and  B.  shall  award,  before  the  award  is  declared,  is  invalid."* 
Where  several  powers  of  attorney  are  given  to  confess  judgment  on 
several  debts  in  favor  of  and  against  the  same  parties,  it  is  proper 
and  competent  for  the  court  to  consolidate  them  and  enter  but  one 
judgment."^  A  judgment  cannot  be  confessed  for  a  claim  arising 
ex  delicto.  A  statute  which  allows  confession  of  judgment  ''for 
money  due  or  to  become  due**  should  not  be  construed  as  authoriz- 
ing the  confession  of  a  judgment  for  damages  growing  out  of  a 
tort."» 

§  70.    Debt  not  yet  due. 

Where  the  language  of  the  statute  is  that  judgment  may  be  con- 
fessed for  a  debt  "justly  due  and  owing,"  it  applies  onlj  to  a  debt 
payable  at  the  time  of  the  confession,  for  these  terms  import  an 
immediate  liability.     But  where  it  authorizes  a  confession  "for  money 

u*61iafelt  V.  Shufelt,  9  Paige,  187,  87  found  due"  on  the   note  therein  de- 
Am.  Dec  881.  scribed,  and  snfficient  to  give  the  court 

^Eeen  y.  Elleckner,  42  Pa.  8t.  620.  Jurisdiction,  is  adequate.    Patterson  ▼. 

"* Dewey  v.  Moyer.  72  N.  Y.  70.  Stale,  2  Greene  (Iowa),  492. 

ui  Nichols  y.  Hewit,  4  Johns.  428.  "«Genestelle  v.  Waugh,  11  Mo.  867. 

Bnt  a  power  of   attorney  to   confess  ^^Burkham  y.  Van  Saun,  14  Abb.  Pr. 

jadgment  "for  an  amount  that  may  be  N.  8. 168;  Boutel  y.  Owens,  2  Sandf.  65Ck 
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due  or  to  become  due, "  this  may  well  include  a  claim  founded  upon 
an  obligation  now  existing  but  not  yet  demandable.  Thus  the  fact 
that  a  note  upon  which  a  confession  of  judgment  was  taken  was  not 
due  when  the  judgment  was  rendered  does  not  deprive  the  court  of 
jurisdiction,  and  the  judgment  will  not  be  vacated  on  that  account.^'* 
"The  fact  that  a  note  may  not  be  due  at  the  time  of  a  confession  upon 
it,  might  be  a  suspicious  circumstance  in  a  contest  with  other  cred- 
itors of  the  debtor,  but  it  would  not  render  the  judgment  void  in  the 
proper  sense  of  that  term.**"^  So  a  judgment  is  not  void  as  to  cred- 
itors because  the  action  is  commenced  before  the  maturity  of  the  note 
which  was  the  cause  of  action,  and  the  defendant  confesses  judgment 
without  service  of  process."*  Authority  may  be  given  by  a  warrant 
of  attorney  to  confess  judgment  for  a  debt  not  yet  due,  but  it  must 
be  given  in  clear  and  precise  terms.  Thus  where  the  warrant, 
attached  to  a  promissory  note  given  in  extension  of  others,  authorized 
the  attorney  to  appear  for  the  maker  at  any  time  thereafter  and  confess 
judgment  "for  such  amount  as  may  appear  to  be  unpaid  thereon,**  it 
was  held  that  the  authority  given  was  to  confess  judgment  only  for  the 
amount  actually  due,  not  that  accruing.^^  When  a  warrant  of 
attorney  confers  authority,  in  a  certain  contingency,  to  confess  judg- 
ment on  a  note  before  it  is  due,  the  record  must  show  that  the  speci- 
fied contingency  bad  happened,  otherwise  the  judgment  ia  unwar- 
ranted.** 

§  71.    For  Future  Advancesu 

A  judgment  by  confession  may  be  taken  to  secure  future  advances 
of  notes  or  other  commercial  paper  to  be  made  by  the  creditor  to  the 
debtor;'^  or  to  secure  both  existing  and  future  indorsements  for  his 
accommodation.'^  **  A  judgment  or  other  security  may  be  taken  and 
held  for  future  responsibilities  and  advances,  to  the  extent  of  the 

"« Black  V.  Pattison,  61   Miss.  699;  N.  W.  Rep.  866.    And  see  Smith  v. 

Mechanics'  Bank  v.  Mayer,  98  Mo.  417,  PriDgle,  100  Pa.  St  276. 
6  S.  W.  Rep.  287:  McClish  v.  Manning,         >»>Roundy  v.  Hunt,  24  m.  598. 
8  Iowa,  228.  «>  Cook  v.  Whipple.  66  N.  Y.  150,  14 

117  Calloway  v.  Byram,  95  Ind.  423.  Am.  Hep.  202. 

us  Pond  y.  Davenport,  45  Cal.  225.  i>s  Lansing  v.  Woodworth,  1  Sandf. 

11*  Reid  V.  Boathworth,  71  Wis.  288, 86  Ch.  48. 
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amoant  of  the  judgment  or  seourity.  Bat  to  enable  t  creditor  to  hold 
a  jadgment  or  other  secarity  for  future  responsibilities  and  advances, 
it  must  be  a  part  of  the  original  agreement  that  the  judgment,  or  secu- 
rity, should  be  a  security  for  such  responsibilities  and  advances.  It 
cannot,  as  against  third  persons,  be  held  to  meet  and  cover  new  and 
distinct  engagements  subsequently  entered  into  by  the  parties."^ 
And  it  seems  that  advances  made  or  responsibilities  incurred,  after  a 
sabsequent  judgment  has  intervened,  vrill  not  be  covered  by  the  con- 
fessed judgment**** 

§  78.    For  oontlxigent  Llabilitlea. 

In  those  jurisdictions  where  the  more  liberal  statute  is  in  force,  a 
judgment  maybe  confessed  to  secure  a  future  or  contingent  liability. 
Thus  a  judgment  confessed  as  an  indemnity  for  liabilities  incurred 
by  another  is  good  at  law  against  subsequent  judgments,  and  may  be 
enforced  before  the  party  assuming  the  liabilities  has  discharged 
themJ*  A  judgment  on  confession  may  be  enforced  by  execution, 
and  is  sustained  by  the  same  presumptions  as  other  judgments,  not- 
withstanding it  was  recovered  on  a  contingent  liability  J"  In  those 
states,  however,  where  a  judgment  can  only  be  confessed  for  a  debt 
that  is  "due  and  owing,**  the  rule  is  different  in  this  respect.  Thus, 
in  a  New  Jersey  case  the  learned  vice-chancellor  said:  ""I  think  I  am 
bound  to  consider  the  doctrine  as  settled,  so  far  at  least  as  this  court 
is  concerned,  that  a  judgment  on  bond  and  warrant  of  attorney, 
under  our  statute,  oan  only  be  entered  for  a  debt  actaally  existing  at 
the  time  of  its  entry,  and  that  a  simple  liability  as  indorser  or  surety 
does  not  constitute  such  a  debt."  ^ 

*Averfllv.Loacks,eBarb.  19;Tnis-  i^AUen  v.  Norton,  S  Oreg.  844.    A 

eott  V.  King,  S  Barb.  848.    Bee  Fiya  v.  confession  is  valid  though  the  Judg- 

Jonas.  78  DL  887.  ment  is  not  to  be  entered  up  except 

^Brinkerhoif  v.  Marvin,  6  Johni.  upon  the  happening  of  a  contingency. 

Ch.  88a  Keep  v.  Leckie.  8  Rich.  164. 

*Ford  V.  SUdn.  8  Speers  148.    And  ^vsayre  v.  Hewes,  82  N.  J.  Eq.  858. 

•M  Ely  V.  Parkhnrst,  25  K  1  Law,  ISa  See  Clapp  v.  Ely,  10  N.  J.  Eq.  178. 
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§  78.    Amount  of  the  Judgment, 

Where  a  jndgment  is  entered  on  a  warrant  of  attorney  and  includes 
a  greater  sum  than  was  actaally  oonfessed,  it  is  held  to  be  void  only 
as  to  the  excess,  not  in  totOf  unless  the  excess  was  fraodalently 
inolnded.^^  Upon  a  confession  of  judgment  in  a  pending  action,  if  the 
plaintiff's  demand  is  in  the  nature  of  a  debt  which  may  be  ascertained 
by  calculation,  it  is  sufficient  to  enter  judgment  generally.  The  judg* 
ment  is  supposed  to  be  for  the  amount  of  damages  laid  in  the  decla- 
ration and  execution  may  issue  accordingly.  But  if  the  plaintiff 
should  indorse  upon  the  declaration  the  actual  amount  of  the  debt, 
and  if  the  defendant  complains  that  injustice  has  been  done,  the 
eourt  on  motion,  upon  a  proper  case  being  made  out,  will  grant 
immediate  relief.'*^  Where  the  confession  of  judgment  does  not  deter- 
mine the  extent  of  the  recovery,  and  it  is  not  ascertainable  by  mere 
ealculation,  it  must  be  liquidated  by  the  court  and  not  by  4he  clerk.^ 


§  74.    liiquidation  of  Amount  by  Clerk. 

In  the  case  of  a  confession  of  judgment  without  action,  the  stat- 
utes sometimes  authorize  the  prothonotary  or  clerk  of  the  court  to 
enter  up  judgment  on  a  warrant,  without  the  actual  intervention  of 
an  attorney  appearing  for  the  defendant.  But  such  a  statute,  it  is 
held,  does  not  give  him  all  the  powers  of  an  attorney.  He  can  enter 
judgment  only  when  the  amount  due  appears  on  the  face  of  the 
instrument,  or  is  ascertainable  by  calculation  from  its  face."^  Thus 
where  judgment  was  confessed  for  the  value  of  certain  land  at  the 
rate  of  $10  per  acre,  the  quantity  to  be  ascertained  by  survey,  it  was 


i»  Davenport  v.  Wright,  51  Pa.  St 
893.  But  where  there  was  a  power  of 
attorney  to  confess  Jadgment  on  a 
note  for  126.000,  the  note  was  described 
in  the  declaration,  which  claimed  $60,* 
000  damages,  and  the  plea  of  confession 
admitted  an  indebtedness  and  con- 
fessed Judgment  for  the  latter  sum, 
and  the  clerk  rendered  Judgment  for 
f  86,000;  held  that  the  attorney  confess- 
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ing  the  Judgment  exceeded  his  power, 
that  the  clerk  did  not  have  power  to 
deviate  from  the  plea  of  confession, 
and  the  J  ndgmen t  was  void.  Tucker  t. 
Gill,  61 1^.  286. 

»  Lewis  V.  Smith,  8  Serg.  &  R.  148L 

»  Bonta  V.  Clay.  1  Litt  87. 

>»Hope  V.  Everhart.  70  Pa.  8t  881; 
Connay  v.  Halstead,  78  Pa.  St  8S4. 
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held  that  the  prothonotary  had  no  power  to  enter  a  judgment.^ 
8aoh  a  power  mast  also  be  exercised  by  the  officer  without  unneces- 
sary  delay.  Where  a  judgment  was  confessed  "amount  to  be  ascer* 
tained  by  the  prothonotary,"*  and  no  amount  was  ascertained  for 
fourteen  years,  and  the  plaintiff  and  principal  defendant  were  dead, 
the  court  refused  to  make  an  order  for  ascertaining  the  amount  against 
the  surety.*" 

§  76.    Inclusion  of  Attorney's  Fees. 

A  judgment  entered  by  confession  upon  a  warrant  of  attorney  may 
include  fees  to  the  attorney  appearing  in  the  case  (nominally  for  the 
debtor,  really  in  behalf  of  the  creditor),  if  that  be  authorized  by  the 
power.'**  And  it  is  altogether  usual  to  incorporate  a  stipulation  for 
such  fees  in  the  warrant.  Such  a  provision  rests  upon  a  valid  con* 
sideration  and  is  not  fraudulent  as  to  other  creditors;**  unless  the 
amount  designated  as  attorney's  fees  is  grossly  in  excess  of  any  rea- 
sonable amount,  in  which  case  the  judgment,  at  least  to  the  extent 
of  such  fees,  is  fraudulent  and  void  as  against  the  other  creditors  of 
the  defendant.'^  And  the  attorney's  commissions  authorized  in  a 
judgment-note  cannot  be  collected  as  part  of  the  debt  due  when  the 
debtor  was  ready  to  pay  at  the  maturity  of  the  note.^  It  is  cus- 
tomary to  specify  in  the  warrant  or  note  the  sum  which  may  be 
incorporated  in  the  judgment  as  a  fee  for  the  attorney.  But  cases 
have  sometimes  come  before  the  courts  in  which  the  provision, 
instead  of  being  explicit,  merely  designated  a  '"reasonable  attorney's 
fee."  This  language,  it  is  held,  gives  to  the  court  in  which  the  con- 
fession is  made  the  right  to  determine  what  is  a  reasonable  fee ;  it 
does  not  leave  it  to  the  option  or  the  conscience  of  the  attorney ;  it 
contemplates  a  judicial  proceeding  by  the  court  for  the  purpose  of 
ascertaining  the  amount  which  may  reasonably  be  charged  up.  Hence 
if  the  attorney  himself  fixes  the  sum  of  his  fees,  under  a  power  so 

»Coxuiajv.  Ha]Btead,78  Pa.8t864  usHnlse  v.  Menhon  (Dl.),  17  N.  E. 

»Cook  y.  Cooper,  4  Harringt  189.  Rep.  60. 

»  BaU  y.  MiUer,  88  DL  110.  ^  Moore  v.  EUgore,  110  Pa.  St.  438. 1 

»Weigley  v.  Matson.  125  BL  64, 16  AtL  Rep.  698. 
N.  K.  Rep.  881. 

(79) 


§  77  LAW  OF  JUDGMBMT8.  [Ck  8 

worded,  and  confesses  judgment  for  the  whole,  he  acts  in  excess  of 
his  authority,  and  the  judgment  so  entered,  without  the  intervention 
of  the  court,  is  void.^ 

S  76.    Beoordlng  the  Judgment. 

Under  a  statute  relating  to  judgments  by  confession,  which 
requires  the  plaintiff  to  file  a  sworn  statement,  and  enacts  that  the 
clerk  shall  indorse  the  judgment  upon  the  statement  and  enter  it  in 
the  judgment-book,  the  two  entries  should  be  deemed  to  have  the 
force  of  duplicate  copies,  each  having  the  effect  of  an  originalJ'*  The 
power  of  attorney  confessing  the  judgment  should  be  filed  as  a  part 
of  the  record.** 

§  77.    Beversing  and  Vacating  Judgments  by  Confession. 

In  what  circumstances  a  judgment  entered  upon  the  confession  of 
the  defendant  may  be  reviewed  in  the  appellate  court,  or  opened  or 
vacated  in  the  court  below,  at  the  defendant's  own  instance,  is  a 
question  involved  in  much  doubt.  The  difficulty  arises  from  the  fact 
that  the  debtor,  by  his  voluntary  action  in  the  matter,  must  be  con- 
sidered to  have  waived  his  strict  technical  rights  to  some  extent,  and 
yet  he  should  be  protected  from  injustice  and  from  errors  sufficient 
to  vitiate  the  whole  proceeding.  In  the  first  place,  it  is  held  in  sev* 
eral  states  that  a  confession  of  judgment  operates  as  a  release  of  all 
errors  in  the  record,  and  consequently  it  cannot  be  carried  to  the 
appellate  court  either  by  appeal  or  certiararij^  On  the  other  hand,  it 
is  elsewhere  held  that  a  confession  of  judgment,  although  a  waiver  of 
formal  errors,  does  not  prevent  the  defendant  from  procuring  the 
reversal  of  the  judgment  for  errors  of  substance.*^    In  regard  to  the 

us  CampbeU  ▼.  Ooddard,  128  DL  220,  ▼.  CoUinB,  9  Ala.  127.    See  De  Biemer 
14  N.  E.  Rep.  261;  &.  0. 117  Dl.  261, 7N.  v.  Cantillon,  4  Johns.  Ch.  85. 
£.  Kep.  640.  ms  BatteUe   y.    Bridgman,   1   Morria 
i»  King  ▼.  Higgins,  8  Oreg.  406.  (Iowa).  868;  Portage  Canal  Ck>.  t.  Crit- 
ic Durham  y.  Brown.  24  DL  98.  tenden,  17  Ohio,  486.    See  Montgomeiy 
141  Garner  y.  Burleson,  26  Tex.  848;  y.  Bamett,  8  Tex.   148;  Kennedy  t. 
Mandeyille  y.  Holej,  1  Pet  186;  Wilson  Lowe,  9  Iowa,  680;  Hopkins  y.  Howftid» 

18  Tex.  7 

(80) 


CL3] 


JUDGMENTS  BT  OONmSIOH. 


§77 


jurisdiction  of  the  court  below,  it  seems  to  be  ooneeded  that  it  has 
power  to  give  equitable  relief  in  oases  calling  for  its  interposition^* 
*Tbe  power  of  the  courts  to  open  judgments  entered  by  confession, 
or  in  default  of  an  appearance  or  plea,  is  not  denied ;  and  it  is  the 
duty  of  the  courts  to  exercise  such  power  wherever  it  is  satisfactorily 
shown  that  in  equity  the  judgment  ought  not  to  be  collected."  '^'  In 
order  to  prevent  any  question  of  this  kind,  the  parties  sometimes 
incorporate  a  release  of  errors  in  the  confession  or  warrant  of  attorney, 
the  effect  being,  of  course,  to  waive  any  formal  objections  or  irregu- 
larities. But  where  this  is  not  done,  it  is  proper  to  examine  with 
care  any  irregularity  in  the  proceeding,  and  to  vacate  the  judgment 
if  substantial  injustice  may  have  been  done  to  the  defendant.^*  The 
opening  of  such  a  judgment  is  therefore  a  matter  of  sound  discretion, 
and  whether  such  a  sound  discretion  has  been  exercised  by  the  court 
below  depends  upon  the  whole  evidence,  in  which  the  burden  of  proof 
is  to  show  a  defense.'*  The  judgment  should  not  be  opened  and  the 
defendant  let  in  to  defend,  except  upon  evidence  of  such  weight  and 
clearness  as  would  be  sufficient  to  warrant  a  chancellor  in  decreeing 
that  the  instrument  upon  which  the  confession  was  founded  was  void, 
or  shoald  be  reformed  for  fraud  or  mistake.'^  Whether  a  judgment 
against  two  persons,  entered  by  confession  on  a  warrant  of  attorney, 
may  be  set  aside  as  to  one  of  them  and  stand  good  as  to  the  other,  is 
an  unsettled  point.  It  depends  upon  whether,  in  the  particular  state, 
a  joint  judgment  is  considered  as  an  entirety  or  as  severable.'*  When 
the  application  to  set  aside  the  judgment  proceeds  from  another  cred- 
itor of  the  defendant,  there  is  less  doubt  as  to  the  power  of  the  court. 
It  may  clearly  vacate  the  judgment  for  fraud  or  collusion  between  the 


>OMcAUi8ter's  Appeal.  69  Pa.  St.  204. 
Before  vacating  a  Judgment  entered 
by  confeBsion  npon  a  warrant  of  at- 
torney, in  a  doubtful  case,  the  defend- 
ant wiU  be  let  in  to  defend,  courts  of 
law  having  an  equitable  juriadiction  in 
thia  regard.  Walker  v.  Ensign,  1  IIL 
App.  118. 

^  Earnest  v.  Hoakins,  100  Pa.  St  661. 

>*McCabe  v.  Sumner,  40  Wia.  880. 

LAW  JUDG.V.l^^ 


^  Roenigk's  Appeal  (Pa.),  8  Atl.  Rep. 
09. 

i<7  English's  Appeal,  119  Pa.  St  688, 
18  Atl.  Rep.  479. 

^  See  Silvers  v.  Reynolds,  2Harringt 
267;  York  Bank's  Appeal,  86  Pa.  St  468; 
North  V.  Mudge,  18  Iowa,  496,  81  Am. 
Dec.  441;  Chapin  v.  Thompson,  20  CaL 
681.    See  ttipra  g§  68»  6i 
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parties,  or  for  a  sabstantial  failure  to  comply  with  the  etatntoiy 
requirementB.^^ 

§  78.    Effects  of  Oonfessed  Judgment. 

"In  contemplatiOD  of  law,  a  judgment  on  a  warrant  of  attorney  is 
as  much  an  act  of  the  court  as  if  it  were  formally  pronounced  on  nil 
dicit  or  a  cognovit,  and  till  it  is  reversed  or  set  aside,  it  has  all  the 
qualities  and  effects  of  a  judgment  on  a  verdict."  ^  A  judgment  upon 
confession  is  therefore  just  as  conclusive,  between  the  parties  and 
their  privies,  of  the  facts  and  points  necessarily  involved  in  and  deter- 
mined by  it,  and  as  final  a  bar  to  the  maintenance  by  the  creditor 
of  another  suit  for  the  same  demand,  as  any  other  judgment.^ 


>*A8,  on  the  ground  that  the  state- 
ment  of  indebtedness  was  insufficient. 
Thompson  v.  Hintgdh.  11  Wis.  112.  But 
a  Judgment  upon  confession  will  not  be 
vacated  because  the  affidavit  of  plain- 
tiff's agent,  on  which  it  was  entered, 
fails  to  state  his  means  of  knowledge, 
unless  the  judgment  is  inequitable;  for 
this  is  a  mere  irregularity.  Pirie  v. 
Hughes,  48  Wis.  581. 

i^Braddee  v.  Brownfield.  4  Watts, 
474.  A  j udgment  confessed  upon  terms, 
duly  entered,  is  in  effect  a  conditional 
Judgment,  and  the  court  will  take  no- 
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tice  of  the  terms  and  enforce  them. 
Wood  V.  Bagley,  13  Ired.  88. 

lUBraddee  v.  Brownfield,  4  Watts, 
474;  Sheldon  v.  Stiyker,  84  Barb.  116; 
Neusbaum  v.  Eeim,  24  N.  Y.  825;  Dean 
V.  Thatcher,  8  Vroom,  470;  North  v. 
Mudge,  18  Iowa,  496, 81  Am.  Dec.  441; 
Twogood  V.  Pence,  22  Iowa,  548;  Sher- 
man V.  Christy,  17  Iowa,  822;  Secrist  v. 
Zimmerman,  56  Pa.  St  446;  Eirby  ▼. 
Fitzgerald,  81  N.  T.  417;  Weikel  v. 
Long,  55  Pa.  St  288;  Qofl  v.  Dabbs,  4 
Baxt  800. 


Ql  4]  JUD6M£2iT8  BY   DEFAULT.  |  79 


OHAFTEB  IV. 

JUDGMENTS  BY  DEFAULT. 

g  79.    Judgment  of  Nil  IHciL 

80.  Judgment  by  Default 

81.  Against  Whom  may  be  taken. 

83.  Joint  Defendants. 

88.  Jurisdiction  of  the  Defendant 

84.  Must  be  founded  on  good  Declaration. 

85.  Premature  Entry  of  Default 

86.  Default  when  proper. 

87.  Conclusiveness  of  Judgment  by  Default 

88.  Entry  by  the  Clerk. 

89.  Interlocutory  Judgment  whan  necessary. 

90.  Assessment  of  Damages. 

91.  Eyidence  on  Assessment  of  Damages. 

92.  Amount  of  the  Recovery. 

93.  Judgment  by  Default  not  aided  by  Presumptions. 

94.  Opening  and  Vacating  Judgments  by  Default 
90.  Review  of  Judgments  by  Default 

§  78.    Judgment  of  NU  Didt. 

When  a  defendant  pnts  himself  in  default  by  failing  to  plead  or 
file  an  answer  mthin  a  time  prescribed,  altbongh  be  may  have  entered 
An  appearance  in  the  action,  the  judgment  given  against  him  is  tech- 
nically ealled  judgment  of  nU  didt^  that  is,  that  he  ""says  nothing**  in 
opposition  to  the  plaintiff's  claim,  and  therefore  the  latter  is  entitled 
to  recover.'  But  if  the  defendant  has  put  in  his  plea,  and  issue  has 
been  joined,  and  he  then  fails  to  appear  when  the  case  is  called  for 
trial,  this  species  of  judgment  cannot  properly  be  entered,  for  be  is 
not  in  default  for  want  of  an  answer.'  However,  the  distinction  be- 
tween this  judgment  and  the  other  varieties  of  judgment  against  the 
defendant  for  failure  to  take  a  required  step  in  the  action  is  no  longer 
strietly  observed,  and  when  the  judgment  is  nil  dicii  when  it  should 

'Stewart  v.  Goode,  29  Ala.  476;  Sum-        'Taylor  v.  McLaughlin,  8  Colo.  Ter. 
merlin  y.  Dowdle,  84  Ala.  428.    Bee  n^     87fi. 
Pra,§16. 
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have  been  by  defanlt,  it  is  merely  informal  and  will  not  be  reversed 
on  that  account.*  But  in  Texas  it  is  said  that  while  the  proceeding 
to  ascertain  the  amount  of  damages  is  the  same  on  judgments  by  nil 
dicit  as  on  judgments  by  default,  '*in  other  respects,  a  judgment  by 
nii  dicit  is  held  by  this  court  to  possess  a  stronger  implication  in  favor 

9 

of  the  plaintiff's  claim  than  an  ordinary  judgment  by  default;  it  is 
regarded  as  partaking  of  the  nature  pf  a  judgment  by  confession  as 
well  as  by  default."^  The  distinction,  however,  is  not  of  practical 
value,  nor  is  it  generally  recognized. 


§  80.    Judgment  by  Default. 

Properly  speaking,  a  judgment  by  default  is  one  taken  against  a 
defendant  when,  having  been  duly  summoned  or  cited  in  an  action, 
he  fails  to  enter  an  appearance.  But  the  term  is  frequently  (and 
indeed  commonly)  used  in  a  much  wider  sense,  in  which  it  includes 
judgments  given  against  the  defendant  for  want  of  a  plea,  answer, 
affidavit  of  defense,  etc.,  as  well  as  for  want  of  an  appearance.  The 
latter  is  the  signification  of  the  word  as  used  in  this  chapter.  The 
characteristic  feature  of  a  judgment  by  default  is  that  it  follows  upon 
the  negligence  or  omission  of  the  defendant,  passing  over  the  steps 
that  would  otherwise  be  taken,  trial  and  verdict,  and  adjudging  against 
him  immediately  upon  his  failure  to  defend.*  In  respect  to  its  effects 
and  consequences, — as  the  foundation  of  a  suit,  as  a  lien,  as  a  bar  or 
estoppel, — a  judgment  by  default  does  not  differ  from  one  rendered 
upon  a  verdict.  There  are,  however,  certain  distinctive  rules,  par- 
ticularly in  reference  to  its  rendition  and  entry,  which  require  sepa- 
rate treatment  and  which  will  form  the  subject-matter  of  the  follow- 
ing  pages.  The  rendition  of  a  judgment  by  default,  it  is  held,  is  no 
violation  or  abridgement  of  the  constitutional  right  of  trial  by  jury.* 


•Shields  V.  Barden,  6  Ark.  459. 

*  Storey  v.  Nichols,  22  Tex.  87. 

^A  judgment  rendered  by  a  Justice  of 
the  peace  when  the  defendant  is  pres- 
ent by  attorney, who,  however,  takes  no 
part  in  the  trial,  is  not  a  judgment  "by 
default. "  Borgwald  v.  Fleming,  69  Mo. 
212. 
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•Cureton  ▼.  Stokes,  22  8.  Car.  583; 
Lawrence  v.  Borm,  86  Pa.  St.  226;  Ran- 
dall y.  Weld,  86  Pa.  St.  857;  Hunt  ▼.  Lu- 
cas, 99  Mass.  409;  Darticy.  Lockwood. 
61  Qa.  298.  The  right  of  trial  by  Jury 
is  not  impa'red  by  a  law  giving  to  the 
court  the  right  to  assess  damages  with- 
out a  Jury  in  case  of  default    Hopkins 


Ch.  4]  JUDGMENTS  BT   DEFAULT.  §  82 

The  right  is  one  which  (at  least  in  a  civil  action)  may  be  waived  by 
the  party,  and  the  defendant  cannot  claim  that  the  privilege  is  denied 
to  him  if  he  presents  no  defense  to  be  tried  by  a  jory. 


{  8L    Against  Whom  may  be  taken. 

As  a  general  rule,  a  default  may  be  taken  against  any  natural  per- 
son against  whom  the  same  judgment  might  bave  passed  as  the 
xesalt  of  contested  proceedings.  But  there  are  certain  exceptions  to 
this  statement.  Thus,  in  California,  a  person  summoned  as  a  gar* 
nishee  may  be  punished  for  contempt  for  disobeying  an  order  whereby 
he  is  required  to  disclose  his  indebtedness  if  any,  but  a  judgment  by 
debult  cannot  be  taken  against  him,  and  such  judgment  is  without 
jnrisdiotion  and  void.'  In  some  other  states,  however,  where  the 
ooart  has  regularly  obtained  jurisdiction  of  the  garnishee  and  there 
is  no  answer  on  his  part,  it  is  held  that  a  judgment  by  default  may 
be  entered  against  him,  and  such  judgment  will  be  sufficient  to  pro- 
tect the  garnishee  if  no  defense  on  the  merits  could  have  been  made.* 
Judgments  by  default  may  be  entered  against  non-residents  and 
against  persons  under  disabilities;  but  the  validity  of  such  judg- 
ments must  be  tested  by  rules  which  belong  to  later  sections  of  this 
book.*  A  default  judgment  may  also  be  rendered  against  a  corpora- 
tion ;  but  in  order  to  support  it,  it  must  appear  of  record  that  the 
person  who,  as  shown  by  the  return  of  the  officer,  was  served  with 
process,  has  such  a  relation  to  the  corporation  that  service  on  such 
person  was  tantamount  to  service  on  the  corporation.'* 

i  82.    Joint  Defendants. 

The  role  of  the  common  law,  in  regard  to  actions  in  which  several 
persons  were  joined  as  defendants,  was  that  judgment  must  be  given 

▼.  Ladd,  85  Dl.  178;  Beeley  v.  Bridge-  Abell  v.  Simon,  49  Md.  818;  Gracy  v. 

port,  58  Conn.  1;  Raymond  v.  Railroad,  Coates.  2  McCord,  224;  Jones  v.  Tracey, 

48  Conn.  596.  75  Pa.  St.  417;  Langhlin  v.  January,  59 

'Hibemia  Savings  Socie^  v.  Snpe-  Mo.  888. 

rior  Conrt,  56  CaL  265.  •  See  infra,  g§  227-282;  190.  196. 

*8camahom  v.  Scott,  42  Iowa,  520;  ^  Cloud  ▼.  Pierce  City,  86  Mo.  857. 
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against  all  or  none  of  them.  The  plaintiff  could  not  recover  against 
a  part  of  the  defendants  and  be  defeated  of  his  claim  against  the 
resty  except  in  the  single  case  where  one  of  them  set  op  and  succeeded 
in  establishing  a  defense  entirely  personal  to  himself,  as  his  release 
or  discharge  or  his  personal  disability  to  contract.  Consequently, 
except  in  so  far  as  the  rule  is  changed  by  statute,  where  several  per- 
sons are  summoned  as  defendants,  and  one  of  them  pleads  and  the 
other  suffers  a  default,  final  judgment  cannot  be  entered  upon  the 
default  until  the  issue  as  to  the  other  defendant  is  disposed  of,  and 
not  even  then  unless  the  plaintiff  had  a  verdict  on  the  issue  or  the 
defendant  pleading  had  set  up  a  merely  personal  defense."  But  this 
has  been  changed,  in  several  of  the  states,  by  the  statutes,  which 
provide  that  in  actions  regularly  commenced  against  several  joint 
defendants  the  court  may,  in  its  discretion,  and  whenever  a  several 
JQdgment  would  be  proper,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others.  Under  a  law 
of  this  character,  it  would  be  proper  to  render  a  judgment  by  default 
against  the  defendant  not  pleading,  where  the  cause  of  action  was 
joint  and  several.  But  if  the  claim  were  upon  a  joint  contract,  such 
a  judgment  would  necessarily  remain  interlocutory  until  the  issues 
raised  were  finally  disposed  of,  for  in  that  case  the  defendants  must 
stand  or  fall  together.  We  shall  recur  to  this  subject  at  a  later 
point.^*  It  is  also  held  that  where  process  is  served  on  only  one  of 
two  defendants,  judgment  cannot  be  rendered  against  both  by  default.^ 
But  it  seems  to  be  otherwise  under  the  ''joint  debtor  acts,**  existing 
in  several  of  the  states,  in  actions  upon  a  joint  contract. ^^ 


u  RasseU  V.  Hogaii»  1  Scam.  652;  Cat- 
lin  V.  Latson,  4  Abb.  Pr.  248;  Taylor  v. 
Beck,  8  Rand.  810;  Woodward  v.  New- 
hall,  1  Pick.  600;  Hutchings  v.  Bank,  4 
Ark.  617.  See  Curry  v.  Roundtree,  61 
Cal.  184.  If  three  defendants  demur, 
and,  after  the  demurrer  is  withdrawn, 
two  of  them  plead,  a  judgment  nil  dicU 
should  be  entered  against  the  party 
not  pleading,  and  the  Jury  should  as- 
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sess  the  damages  against  aU.  If  but 
two  plead  and  the  other  abide  by  bis 
demurrer,  he  cannot  be  regarded  aa  go- 
ing to  trial  with  the  others.  Freeland 
V.  Supervisors,  27  111.  808. 

u  See  infira  g§  208,  209. 

u  Rider  v.  AUeyne,  2  Scam.  474;  Wins- 
low  V.  Lambard,  67  Me.  85QL 

i«See  in/^a  §§  285,  286. 
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S  88.    Jurisdiction  of  the  Defendant. 


In  order  to  the  validity  of  a  judgment  by  default,  as  in  the  ease  of 
any  other  judgment,  it  is  essential  that  the  oourt  should  have  acquired 
jarisdiction  of  the  person  of  the  defendant."    A  judgment  entered  by 
default  against  a  party  who  has  not  been  served  with  process  and 
who  has  not  appeared  in  the  action,  is  irregular  and  void."    And  due 
and  proper  service  must  appear  upon  the  record  before  the  court  is 
anthorized  to  render  a  judgment  by  default;'^  though  here  it  is  nec- 
essary to  recollect  the  presumptions  of  jurisdiction  by  which  any 
judgment  of  a  superior  court  is  sustained  when  assailed  collaterally 
or  made  the  basis  of  a  new  suit.    It  being  necessary,  therefore,  that 
the  court  should  have  jurisdiction  in  the  case,  it  is  evident  that  a  de* 
feet  or  failure  in  this  respect  may  arise  either  from  some  peculiarity 
in  the  process  itself  or  from  the  manner  of  its  service.     Now,  to  be 
duly  served  with  a  summons  is  said  to  imply  that  the  defendant  has 
been  duly  served  with  a  summons  notifying  him  to  appear  and  an* 
Bwerin  the  court  where  the  judgment  is  sought  to  be  taken."    As- 
suming these  to  be  the  essentials  of  a  proper  notice,  it  follows  that 
the  writ,  although  properly  served,  may  be  so  defective  in  itself  as  to 
eonfer  no  jurisdiction  over  the  defendant.     Such  would  be  the  case 
if  it  omitted  to  apprise  him  of  the  court  in  which  the  action  ^ad  been 
eommenced  or  the  day  on  which  he  was  required  to  appear."    It  is 
not  true,  however,  that  any  irregularities  in  the  process,  short  of  this, 
may  be  entirely  disregarded.     The  rule  is,  that  if  the  notice  is  de- 
fective or  irregular,  but  not  to  the  extent  of  being  substantially  worth- 
)i  a  judgment  by  default  entered  thereon  will  be  irregular  and  lia- 


'^ On  the  general  sabject  of  jurisdic- 
tion as  essential  to  the  validity  of  a 
jodgment.  see  infra  §§  215-244. 

*  Moore    v.   Watkins,    1   Ark.    268 
fovosand  v.  Townsand,  21   III  540 
JohDton  V.  Delbridge,   85  Micb.  480 
Duncan  v.  Qerdine,  59  Miss.  550;  Pren- 
tiss t.  Mellen.  1  Sm.  &  Mar.  621;  Stal- 
lings  V.  Gully,  8  Jones  (N.  Car.)  844; 
If  inslow  V.  Anderson.  8  Dev.  &  B.  9, 83 


Am.  Dec.  651;  Graham  v.  Graham,  4 
Munf.  205;  Warren  Manuf.  Co.  v.  ^tna 
Ins.  Co.,  2  Paine,  501;  Bascom  v. Young, 
7  Mo.  1;  State  v.  Weber,  28  La.  Ann. 
798. 

"Wilkinson  v.  Bayley,  71  Wis.  181, 
86  N.  W.  Rep.  886. 

2«  Smith  V.  Ellen  dale  Co.,  4  Oreg.  70. 

i*Eitsmiller  v.  Kitchen,  24  Iowa, 
168. 
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ble  to  be  corrected  or  set  aside  on  motion,  or  reversed  above,  but  not 
absolutely  void,  and  hence  not  open  to  collateral  attack."^  In  the 
next  place,  the  process,  sufficient  in  itself,  must  be  duly  served  upon 
the  party.  But  here  also  slight  irregularities,  not  fatal  in  themselves, 
will  not  have  the  effect  of  depriving  the  court  of  jurisdiction.  "If  the 
court  to  which  the  process  is  returnable  adjudges  the  service  to  be 
sufficient  and  renders  judgment  thereon,  such  judgment  is  not  void, 
but  only  subject  to  be  set  aside  by  the  court  which  gave  it,  upon  sea- 
sonable and  proper  application,  or  reversed  upon  appeal."^  A  vol- 
untary appearance  by  the  defendant  will  of  course  be  sufficient  to  con- 
fer jurisdiction,  and  will  amount  to  a  waiver  of  formal  and  technical 
defects  in  the  process  or  its  service.  But  a  default  obtained  withoat 
proper  service  and  on  an  unauthorized  appearance,  is  an  absolute 
nullity.**  The  defendant  may  also  acknowledge  service  of  the  writ,  ■ 
and  thereby  forego  his  objections  to  the  manner  of  service  or  the  per- 
son executing  it.  But  it  is  held  in  some  states  that  an  indorsement 
upon  tbe  process,  of  a  written  acknowledgment  of  service,  purporting 
to  be  signed  by  the  party,  is  not  sufficient,  without  proof  of  the  au- 
thenticity of  such  indorsement  and  signature,  to  authorize  the  entry 
of  default  for  want  of  an  appearance.**  This  rule,  however,  is  prob- 
ably too  severe  to  find  general  acceptance.  On  similar  principles,  in 
a  state  where  the  law  is  that  a  judgment  by  default  cannot  be  entered 
except  x3jpon  proof  of  the  personal  service  of  the  summons  and  com- 
plaint, an  admission  of  "service,"  not  stating  the  mode  in  which  the 
service  was  made,  is  not  sufficient.**  To  warrant  entering  a  judg- 
ment against  one  who  has  been  made  a  defendant  upon  his  own 
motion,  there  must  be  notice  and  proof  of  no  answer,  the  same  as  in 


»De  Tarv.  Boone  Co..  84  Iowa,  488; 
Belts  V.  Baxter,  58  Miss.  884;  Christian 
V.  O'Neal,  46  Miss.  669;  Campbell  v. 
Hays,  41  Miss.  661;  Isaacs  v.  Price,  2 
Dill.  351. 

21  Isaacs  V.  Price.  2  DHL  851. 

S3  Great  West  Min.  Co.  v.  Woodmas 
Min.  Co.,  (Colo.)  20  Pac.  Kep.  771.  An 
affidavit  for  continuance  filed  by  de- 
fendant is  not  such  an  appearance  as 
will  warrant  Judgment  by  defanlt. 
Hoyt  v.  Macon,  2  Col.  Ter.  118.    Nor 
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is  service  of  notice  of  a  motion  to  dis- 
solve an  attachment  on  account  of  ir- 
regularity, made  by  defendant's  attor- 
ney.   Glidden  ▼.  Packard.  28  Cal.  549. 

^  Johnson  v.  Delbridge,  85  Mich.  486; 
Davis  ▼.  Jordan,  5  How.  (Misa.)  205. 
Where  a  judgment  by  default  recited 
that  service  of  the  writ  in  the  caae  was 
aclcnowledged  by  the  defendant,  heid, 
sufficient  to  sustain  the  judgment 
Winston  v.  Miller.  20  Miss.  550. 

M  Read  ▼.  French,  28  N.  T.  285. 
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the  ordinary  case  of  a  defendant  who  has  been  served  and  has 
appeared."  In  fact,  the  cardinal  principle  is  that  a  defendant  can- 
not be  pat  in  default  without  doe  notice  of  everything  which  requires 
him  to  take  affirmative  action.  Thus  in  a  case  where  judgment  by 
defanlt  was  rendered  on  a  substituted  petition,  the  substitution  hav- 
ing been  made  without  notice  to  the  defendant  or  any  one  authorized 
to  represent  him,  the  judgment  was  held  to  be  erroneous.** 

Thus  far  we  have  not  spoken  of  judgments  by  default  rendered  upon 
eoDstractive  service  of  process.  This  proceeding  is  authorized  by  stat- 
ute in  many  of  the  states,  in  actions  against  non-resident  defendants, 
and  eases  involving  the  validity  of  such  judgments  are  by  no  means 
mfreqnent.  The  subject  properly  belongs  to  another  part  of  this 
work,  and  in  this  connection  it  is  only  necessary  to  remark  that  the 
Btatntes  authorizing  the  entry  of  such  judgments  are  strictly  construed 
and  the  prescribed  procedure  must  be  strictly  followed^  and  that  such 
judgments  have  no  extraterritorial  validity  and  are  not  binding  on 
the  defendant  out  of  the  state  where  rendered,  except  in  actions  in 
rem  and  quasi  in  rem  (as  in  divorce),  and  in  cases  where  the  juris- 
diction is  based  on  attachment  of  the  defendant's  property  found 
within  the  state,  in  which  latter  instance  the  judgment  is  universally 
valid  in  so  far  as  it  affects  to  dispose  of  such  property.*' 


S  84.    Must  be  founded  on  good  Declaration. 

A  judgment  entered  by  default  will  be  irregular  and  erroneous  unless 
it  rests  upon  a  good  and  sufficient  declaration  or  complaint  duly  filed 
in  the  action.**  Hence  if  the  plaintiff's  pleading  sets  out  no  cause  of 
action,  a  judgment  by  default  thereon  cannot  stand.**  ''A  default  is 
in  admission  of  the  cause  of  action  stated  in  the  petition,  and  that 
something  is  due  to  the  plaintiff.    But  where  no  cause  of  action  is 

*F«gui  V.  Barnes,  14  Fla.  58.  White.  87  Miss.  488;  Glenn  v.  Shelburne. 

*  Watson  V.  Miller,  69  Tez.  175,  5  a  d9  Tex.  125. 

W.  Rep.  680.  OThighen  v.  Mundine,  24  Tez.  282; 

^See  infira  gg  227-282.  Abbe  v.  Marr,  14  Gal.  210;  Barron  v. 

•Amason  v.  Nash,  19  Ala.  104;  Well-  Frink,  80  Cal.  486;  Hallock  ▼.  Jaudin, 

born  T.  Sheppard,  5  Ala.  674;  Merritt  v.  84  Cal.  167. 
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stated  in  the  petition  a  default  can  have  no  sueli  effect.  It  is  trne 
that  a  defendant  may  be  concluded  by  a  default  where  the  facts  statM 
in  the  petition  do  not  constitute  a  good  cause  of  action  in  law,  or 
where  the  petition  is  so  defective  as  to  be  vulnerable  to  a  demurrer. 
But  where  the  petition  omits  the  necessary  averment  to  show  liabil- 
ity against  the  defendant,  the  court  may  and  should,  even  upon  defaah, 
refuse  to  enter  judgment."  ^  A  view  opposite  to  that  here  stated  has 
been  taken  in  some  of  the  New  York  cases,^  on  the  ground  that,  if 
the  complaint  is  defective  in  this  particular,  the  remedy  by  demurrer 
is  open  to  the  defendant,  and  if  he  neglects  to  avail  himself  of  it,  he 
waives  any  objections  which  he  might  thus  present,  and  cannot  ask 
to  have  the  judgment  set  aside  or  reversed.  But  the  very  obvious 
answer  to  this  is,  that  an  objection  to  the  complaint,  on  the  score  of 
its  failure  to  state  a  cause  of  action,  like  an  exception  to  the  jurisdic* 
tion  of  the  coort,  is  never  waived;  that  a  default  admits  nothing  more 
than  the  plaintiff  has  chosen  to  allege,  and  the  silence  of  the  defend- 
ant should  not  be  made  to  help  him  out;  and  that  if  the  plaintiff  has 
not  stated  a  case  sufficient  to  justify  the  intervention  of  the  law  in 
his  behalf,  he  is  not  entitled  to  any  judgment,  whether  the  defendant 
answers  or  not.  A  petition,  for  instance,  which  does  not  allege  an 
assignment  of  the  claim  sued  on,  when  it  is  not  in  the  plaintiff's  name 
and  no  assignment  is  proved,  will  not  sustain  a  judgment  by  default." 
The  question  is  different  where  the  judgment  is  rendered  on  a  declara- 
tion containing  both  good  and  bad  counts.  Here  it  is  said  that  the 
insufficiency  of  one  count  to  sustain  a  judgment  will  not  impair  the 
plaintiff's  right  to  recover  on  the  other,  and  hence  the  judgment  will 
be  allowed  to  rest  on  the  cause  of  action  well  pleaded  and  will  not  be 
reversed."*  There  are  cases,  however,  holding  that  tbe  damages  being 
general,  and  nothing  appearing  to  show  that  they  were  in  fact  assessed 
upon  the  good  count  only,  there  is  no  authority  to  presume  that  they 
were  so  assessed,  and  hence  (just  as  in  the  case  of  a  verdict  and  gen- 

» Bosch  V.  KasBing.  64  Iowa.  813.  20  Anderson,  61  Wis.  107,  20  N.  W.  Repw 

N.  W.  Rep.  454.    See  Walker  v.  Massey,  66a 

10  Ala.  80.  ^Thompson  v.  Stetson,  15  Kebr.  119^ 

n  Adams  v.  Oaks,  20  Johns.  282;  Dorr  17  N.  W.  Rep.  368. 

V.  Birge.  8Barb.  851;  Pope  v.  Dinsroore,  **Hant  v.  San  Francisco,  11  CaL  950l 
8  Abb.  Pr.  429.    See  also  Frankfurth  v. 
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end  damages,  upon  a  declaration  oontaining  a  eoont  bad  in  substance) 
the  jadgment  will  be  erroneous.'* 


§  86.    Premature  Entry  of  Defitult. 

A  jadgment  rendered  by  default  against  a  defendant  before  the 
expiration  of  the  time  allowed  to  him  for  filing  a  plea  or  answer,  ia 
irregular  but  not  absolutely  void;  and  if  the  defendant  takes  no  steps 
to  correct  the  error,  be  is  presumed  to  have  waived  it."  That  time 
is  given  for  the  benefit  of  the  defendant,  and  he  may  waive  it  and 
cofuent  that  a  judgment  be  entered  against  him  before  its  expiration."^ 
80  if  after  dae  service  of  snmmons,  judgment  by  default  is  entered 
one  day  sooner  than  the  statate  allows,  but  the  defendant  is  informed 
of  the  date  of  the  entry,  both  by  an  attachment  served  on  him  shortly 
thereafter  and  by  a  scire  facias,  duly  served,  to  revive  the  judgment, 
several  years  later,  but  takes  no  action  until  after  the  judgment  has 
been  revived,  the  irregularity  will  be  regarded  as  waived,  and  a 
motion  to  strike  off  the  judgment  will  be  denied.*'  A  decree  pro  cof\fe89o, 
signed  after  the  time  for  answering  has  expired,  is  regular,  though 
an  order  for  further  time  to  answer  be  signed  and  filed  on  the  same 
day  with  th6  signing  of  the  decree."  In  case  of  a  default,  judgment 
may  be  entered  before  the  case  is  reached  in  its  regular  order  on  the 
docket.* 

§  86.    Default  when  proper. 

When  an  answer  or  other  pleading  of  a  defendant,  raising  an  issue 
of  law  or  fact,  is  properly  on  file  in  the  case,  no  judgment  by  default 


^^Hemmenway  v.  Hickes,  4  Pick.  486; 
Dryden  ▼.  Dryden,  9  Pick.  646. 

•While  V.  Crow.  110  U.  S.  188.  4  Sup. 
Ct  Rep.  71;  Burt  ▼.  Scran  ton.  1  Cal.  416; 
Vitcbell  ▼.  Aten,  87  Kans.  88.  14  Pac. 
Rep.  497;  West  y.  Williamson.  1  Swan» 
3T7;  Grover  t.  Holman.  8  Heisk.  519. 
See.  u  to  Judgment  by  default  in  a  Jus- 
tice's court,  rendered,  in  the  absence  of 
defendant  and  his  counsel,  prior  to  the 
konr  set  out  in  the  citation,  Tentzer  v. 


Thayer.  10  Colo.  68,  14  Pac.  Rep.  58. 
And  see  Dow  ▼.  Murch.  80  Me.  408,  16 
Atl.  Rep.  26. 

"Hoguet  ▼.  Wallace,  28  N.  J.  Law, 
528. 

«7  Harper  ▼.  Biles,  115  Pa.  St  594.  8 
Atl.  Rep.  446. 

»  Emery  v.  Downing,  18  N.  J.  Eq.  59. 

**  Brenner  y.  Gundershiemer,  J4  Iowa, 
82, 

(91) 


§86 


LAW  OF  JUDGMSNTS. 


[Ch.  4 


can  be  entered  against  him ;  to  authorize  a  default,  the  answer  or 
other  pleading  must  be  disposed  of  by  motion,  demurrer,  or  in  some 
other  manner.^  The  authorities  do  not  go  to  the  extent  of  holding 
that  such  a  judgment  would  be  absolutely  void,  but  it  would  be  set 
aside  on  motion  of  the  defendant  or  reversed  on  appeal.  There 
appears  to  be  some  doubt  as  to  whether  the  plea  should  be  actually 
on  JiUf  in  order  to  prevent  a  default,  or  whether  it  is  sufficient  if 
duly  brought  to  the  notice  of  the  plaintiff  or  bis  attorney.^  The 
question  will  be  governed  to  some  extent  by  the  local  practice,  and 
in  those  jurisdictions  where  the  defendant's  answer  is  to  be  served 
on  the  plaintiff's  attorney  within  a  specified  time,  an  entry  of  default 
would  probably  be  regarded  as  erroneous  if  made  after  such  service, 
although  the  pleading  were  not  filed  in  court.  In  a  case  where  judg- 
ment by  default  was  entered  against  a  defendant,  who  filed  an  answer 
on  the  same  day  the  judgment  was  rendered,  but  it  did  not  appear 
affirmatively  that  the  answer  was  filed  before  the  judgment,  or  that 
the  attention  of  the  court  was  called  to  the  answer  before  giving  judg- 
ment, it  was  held  to  be  the  legal  presumption  that  the  judgment 
was  first  given.^  Even  though  the  plea  filed  by  the  defendant  be 
bad  in  form  or  substance,  yet,  if  it  does  not  admit  the  plaintiff's 
case,  the  latter  cannot  have  judgment  for  want  of  a  plea;  the  proper 
practice  is  either  to  move  to  strike  out  the  plea,  or  to  answer  it  by 
demurrer  or  otherwise.^    And  especially  after  replying  to  a  plea  filed 


« Taylor  v.  McNalry,  42  Miss.  276; 
Bedwell  v.  Thompson,  25  Tex.  245; 
Hicks  V.  Vaun.  4  Ark.  620;  Boyer  v. 
Robinson,  6  Ark.  552;  Alexander  v. 
Stewart,  28  Ark.  18;  White  v.  Reagan, 
25  Ark.  622;  Harris  v.  Manuf.  Co.,  4 
Blackf.  207,  29  Am.  Dec.  372;  Young  v. 
Bank,  4  Ind.  801,  58  Am.  Dec.  080;  Ter- 
rell v.  State,  08  Ind.  155;  Wall  y.  Gal- 
▼in,  80  Ind.  447;  Lyon  ▼.  Barney,  1 
Scam.  887;  Miller  y.  Hardacre,  1  Greene 
(Iowa),  154;  Ley!  y.  Monroe,  11  Iowa, 
458;  Rach  y.  Jones,  88  Mo.  898;  Nor- 
man y.  Hooker,  85  Mo.  800;  McMurtry 
y.  State,  19  Nebr.  147.  20  N.  W.  Rep. 
915. 

*^  In  an  early  New  York  case,  where 
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a  plea  was  delivered  to  the  plaintiff's  aU 
torney,  who  searched  the  clerk's  office, 
and,  finding  no  plea  on  file,  entered  a 
default  for  want  of  a  plea,  the  court 
considered  the  default  as  a  nullity;  the 
party  is  to  be  governed  by  the  plead- 
ings delivered  to  him,  and  not  search 
the  office  to  see  whether  the  originals 
are  filed.  Smith  v.  Wells,  0  Johns.  28G. 
But  compare  Wall  y.  Galvin,  80  Ind. 
447. 

«Wooldridge  y.  Brown,  1  Tez.  47a 
See,  per  contra,  Lyon  y.  Barney,  1  Scam. 
887. 

43  Brings  y.  Sholes,  14  N.  H.  262. 
Where  the  admissions  in  an  answer 
negative  its  general  denials,  the  latter 


Ch.4] 


JUDGMENTS   BT  DBFAULT. 


§  86 


in  proper  time  the  plaintiff  cannot  take  judgment  by  nil  dieit;  if 
the  plea  is  bad,  he  should  withdraw  his  replication  and  demurrer.^ 

On  similar  principles,  it  is  erroneous  to  render  a  judgment  by 
defaoit  against  a  defendant  who  has  filed  a  demurrer  to  the  declara- 
tion, when  the  same  remains  unanswered  and  not  disposed  of  in  any 
way,  and  he  has  not  taken  any  subsequent  step  in  the  cause  amount- 
ing to  a  waiver  of  the  demurrer.*  And  a  judgment  by  default, 
entered  while  exceptions  are  pending  and  undetermined,  is  erroneous 
and  irregular.*  So,  pending  the  question  whether  a  suit  can  be 
maintained  in  the  court  where  it  is  brought,  by  reason  of  the  alleged 
non-residence  of  the  defendant,  there  can  be  no  judgment  against 
him  for  want  of  a  plea.^  But  of  course,  after  the  defendant's 
demurrer  is  overruled  and  judgment  of  respondeat  ouster  given,  he 
may  be  put  in  default  for  failure  to  answer  further  within  the 
proper  time. 

For  the  same  reasons,  a  default  cannot  be  entered  while  a  motion 
is  pending.*  Thus,  while  an  application  for  the  removal  of  a  cause 
from  the  state  court  to  a  federal  court  remains  undetermined,  it  is 
irregular  to  enter  a  default  against  the  party  making  the  application, 
and  a  motion  to  set  aside  the  default  in  such  case  should  be  allowed.* 
So  of  a  motion  to  dismiss,  for  want  of  security  for  costs  by  a  non- 
resident plaintiff,  made  in  due  time.**  A  motion  to  quash  the  return 
or  the  summons  is  no  waiver  of  the  right  to  plead,  and  in  such  case 
a  refusal  to  allow  the  defendant  to  plead,  and  an  entry  of  judgment 
as  upon  default,  is  error.^  If  the  defendant's  plea  is  withdrawn,  the 
ease  then  stands  precisely  as  if  no  plea  had  been  filed .  An  appear- 
ance is  entered  and  a  want  or  defect  of  service  is  waived  by  filing  a 
plea  in  bar  in  the  action,  and  if  the  plea  is  subsequently  withdrawn, 


may  be  disregarded,  and  if  the  com- 
plaint be  verified.  Judgment  may  be 
asked  on  the  former.  Tremont  v.  Seals, 
18  Cal.  488. 

*Coz  ▼.  Capron.  10  Mo.  091. 

*6teelman  y.  Watson,  5  Gilm.  d49; 
McKinney  v.  May,  1  Scam.  584;  Key  ▼. 
Hayden,  18  Iowa.  602;  Willamette,  etc, 
Co.  T.  Smith.  1  Oreg.  181;  Hirah  ▼.  Claw- 
80D,  106  Ind.  8SW.  6  N.  E.  Rep.  919. 


^Francis  v.  Steamer  Black  Hawk,  18 
La.  Ann.  629. 

«  State  V.  Gittings,  85  Md.  169. 

•Atchison,  T.  &  S.  P.  R.  Co.  ▼.  Nich- 
oils.  8  Colo.  188,  6  Pac.  Rep.  512. 

•  Mattoon  ▼.  Hinckley,  88  111.  208. 

^  Osprey  v.  Jenkins,  9  Mo.  648. 

•1  Story  V.  Ware,  85  Miss.  899,  72  Am. 
Dec.  126. 
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that  does  not  operate  as  a  withdrawal  of  the  appearance,  and  the 
plaintiff  is  entitled  to  judgment  of  nil  dicit  at  any  time  before  another 
plea  is  filed.'*'  And  in  general,  if  the  defendant  abandons,  or  fails  to 
establish,  any  preliminary  motion  or  plea,  he  mast  seasonably  avail 
himself  of  the  opportunity  accorded  to  answer  to  the  merits,  or  he 
will  be  liable  to  be  defaulted.  Thus,  where  a  defendant  filed  a  motion 
to  quash  a  sdmmons,  which  was  overruled,  and  refused  to  appear 
further  in  the  action,  it  was  held  that  a  judgment  against  him,  with- 
out showing  an  entry  of  default,  would  not  be  disturbed.^  Leave  to 
the  plaintiff  to  amend  his  declaration,  and  to  the  defendant  for  time 
to  plead,  is  an  abandonment  of  all  existing  issues,  and  if  the  plaintiff 
amends  his  declaration,  and  no  plea  is  filed  to  such  amended  decla- 
ration, the  plaintiff  is  entitled  to  judgment  by  default."  Still  it  is 
irregular  to  enter  judgment  as  for  want  of  an  answer,  where  the 
complaint  is  amended  after  answer  but  no  amended  answer  filed,  if 
the  original  answer  states  a  defense  to  the  cause  of  action  shown  by 
the  amended  complaint.'*  Judgment  by  default,  without  a  rule  to 
answer,  should  not  be  entered  against  a  defendant  where  a  motion  to 
strike  out  a  portion  of  the  complaint  has  been  allowed.  ''We  think 
the  defendant  should  be  regarded  as  standing  in  the  same  position 
as  though  he  had  successfully  attacked  the  complaint  by  demnrrer. 
Even  if  the  order  of  the  court  and  the  circumstances  of  the  ease 
required  no  formal  amendment  of  the  complaint,  the  necessity  for  a 
rule  to  answer  would  remain  the  same."^ 


§  87.    Condusiveness  of  Judgment  by  Default. 

A  judgment  taken  by  default  is  conclusive,  by  way  of  estoppel,  in 
respect  to  all  such  matters  and  facts  as  were  well  pleaded  and  prop- 
erly raised  and  material  to  the  case  made  by  the  declaration,  or 
other  pleadings,  and  such  issues  cannot  be  relitigated  in  any  subse* 

"■Dart  ▼.  Hercules,  84  HI.  8d5;  Grigg        MRoblnaon  ▼.  Keys,  9  Humph.  144 
V.  Gilmer,  54  Ala.  426.  »  First  Nat.  Bank  ▼.  Prescott,  27  Wis. 

n  MePherson  v.  First  Nat.  Bank,  12  616. 
Nebr.  202, 10  N.  W.  Hep.  707.    Aud  see        »  Mullen  v.  Wine,  9  Oolo.  167»  11 

McEellar  v.  Lamkin,  22  Tex.  244.  Bep.  64. 
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qaent  action  between  the  parties  or  their  priyies.*'  Bnt  while  a  de* 
fault  is  conclusive  of  all  that  is  properly  alleged  in  the  complaint,  it 
is  conclusive  of  nothing  more,  and  as  a  general  rule  it  binds  the 
defendant  only  in  the  character  in  which  he  is  sued.**  ''A  judgment 
by  default  is  as  conclusive  upon  the  judgment  defendant,  as  to  any 
matter  admitted  by  the  default  and  adjudicated  by  the  judgment 
which  ensued,  as  any  other  form  of  judgment.  But  just  what  or 
how  much  is  admitted  by  the  default  often  becomes  a  difficult  ques- 
tion in  particular  cases.  The  general  rule  is  that  a  default  is  only 
eoQclusive  as  to  such  matters  as  are  properly  averred  or  charged  in 
the  complaint.  As  applicable,  however,  to  a  suit  to  foreclose  a 
mortgage,  or  other  kindred  suits  in  the  nature  of  a  proceeding  in 
rem,  where  a  party  is  made  a  defendant  to  answer  as  to  his  supposed 
or  possible,  but  unknown  or  undefined,  interest  in  the  property,  we 
tbink  that,  as  against  him,  a  default  ought  to  be  construed  as  an 
admission  that,  at  the  time  he  failed  to  appear  as  required,  he  had 
no  interest  in  the  property  in  question,  and  hence  as  conclusive  of 
any  prior  claim  of  interest  or  title  adverse  to  the  plaintiff.  Any  less 
rigid  rule  of  construction  might,  and  in  many  cases  doubtless  would, 
defeat  the  very  object  properly  had  in  view  in  making  a  party  a 
defendant  to  answer  as  to  his  supposed  or  possible  interest  in  the 
property  involved,  to  the  end  that  all  claims  to  or  against  such  prop- 
erty might  be  adjusted  by  the  final  judgment  or  decree,  and  further 
Utigation  thereby  avoided."**  Further,  a  judgment  by  default,  reg- 
ularly entered,  is  as  binding  as  any  other,  as  far  as  respects  the 
power  and  jurisdiction  of  the  court  in  declaring  the  plaintiff's  right 
to  recover,  although  the  amount  of  the  recovery,  in  some  cases,  may 


"^  Leonard  v.  Simpson,  2  Bing.  N.  C. 
17C;  Oregon  Ry.  Co.  v.  Oregon  Ry.  & 
Nav.  CJo.,  28  Fed.  Rep.  505;  Derby  v. 
Jacqaes,  1  Cliff.  426;  Thatcher  v.  Gam- 
mond,  18  Mass.  268;  Briggs  v.  Rich- 
mond, 10  Pick.  891,  20  Am.  Dec.  526; 
Minor  v.  Walter,  17  Mass.  237;  GaskiU 
▼.  Dudley,  6  Met  546,  80  Am.  Dec.  760; 
Kewton  v.  Hook,  48  N.  T.  676;  Brown 
▼.  Mayor,  66  N.  T.  885;  McCalley  v. 
Wilbum,  77  Ala.  540;  Ellis  v.  Mills,  28 
Tex.  684;  Dunn  v.  Pipes,  20  La.  Ann. 


276;  Ligon  v.  Triplett,  12  B.  Monr.  288; 
Marks  v.  Sigler,  8  Ohio  St.  858;  McCur- 
dy  V.  Baughman,  43  Ohio  St.  78,  1  N. 
£.  Rep.  93;  Fletcher  v.  Holmes,  25  Ind. 
458;  Van  Valkenburgh  v.  Milwaukee,  45 
Wis.  574;  Doyle  ▼.  Hallam,  21  Minn.  616; 
Kittridge  ▼.  Stevens.  16  Cal.  881.  Infra, 
§697. 

^Unfried  y.  Heberer,  68  Ind.  67. 

*  Barton  ▼.  Anderson,  104  Ind  678^ 
4  N.  E.  Rep.  420,  Kiblack,  C.  J. 
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remain  to  be  ascertained  by  the  assessment  of  damages.*  A  jadg« 
ment  by  default  will  also  operate  as  a  merger  of  the  cause  of  action 
or  bar  to  another  suit  for  the  same  demand.  Thus,  where  the 
defendant  offers  to  be  defaulted  for  a  given  sum,  and  judgment  is 
accordingly  entered  for  the  plaintiff  for  that  amount,  such  judgment  is 
a  bar  to  a  subsequent  action  between  the  same  parties  for  the  same 
claim.^  But  this  effect  is  attributable  only  to  the  final  judgment  in 
the  action.  A  judgment  by  default  merely  admits  a  cause  of  action; 
but  while  the  precise  character  of  the  cause  of  action,  and  the  extent 
of  the  defendant's  liability,  remains  to  be  determined  by  a  hearing 
in  damages  and  final  judgment  thereon^  the  cause  of  action  is  not 
merged  in  the  judgment,  and  the  rights  of  the  parties,  beyond  the 
mere  admission  of  a  cause  of  action,  are  neither  strengthened  nor 
impaired  thereby •'* 

S  88.    Entry  by  the  Clerk. 

The  clerk  of  the  court,  in  entering  a  judgment  by  default,  acts 
merely  in  a  ministerial  capacity,  no  intendments  can  be  made  in 
support  of  the  validity  of  his  acts,  and  unless  he  conforms  strictly 
to  the  provisions  of  the  statute,  his  proceedings  will  be  irregular  and 
not  binding.*  For  instance,  under  a  statute  providing  that  the 
clerk  may  enter  in  vacation  a  judgment  by  default  upon  proof  of  per- 
sonal service  of  a  summons  on  the  defendant,  a  judgment  entered 
out  of  term  by  the  clerk,  unless  there  is  such  proof,  is  void.*  Bat 
where  the  jurisdiction  of  the  clerk  to  enter  the  judgment  is  not  de- 
nied, it  may  be  made  a  question  how  far  his  mistakes,  misprisions, 
or  irregular  actions  will  impair  the  validity  of  the  judgment.  The 
authorities  would  not  warrant  the  statement  that  the  judgment  in 


WMailhouse  v.  Inloes,  18  Md.  828; 
Green  v.  Hamilton,  16  Md.  817.  77  Am. 
Dec.  295;  Loney  ▼.  Bailey,  48  Md.  10; 
Clark  ▼.  Compton,  15  Tez.  82;  Missis- 
sippi &  Tennessee  R.  Co.  ▼.  Green,  9 
Heisk.  588;  Galling  v.  House,  66  N.  Car. 
874. 

a  Hanscom  v.  Hewes,  12  Gray,  884. 
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tt  Welch  ▼.  Wadsworth,  80  Conn.  149, 
79  Am.  Dec.  289. 

« Kelly  ▼.  Van  Austin.  17  Cal.  664; 
Files  ▼.  Robinson,  80  Ark.  487;  ProTi- 
dence  Tool  Co.  y.  Prader,  82  CaL  684 
91  Am.  Dec.  598;  Curry  ▼.  Roundtree, 
61  Cal.  184. 

M  McConkey  t.  McCran6y,71  Wis.  576^ 
87  N.  W.  Rep.  822. 
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Bach  case  would  be  entirely  void.  On  the  contrary,  they  hold  that  it 
would  be  merely  erroneoos,  and  that  the  error  eoold  be  cored  by 
motion  in  the  court  below  or  corrected  on  appeal.  This  is  the  posi* 
tion  taken  with  reference  to  cases  in  which  the  clerk,  by  mistake,  has 
entered  judgment  for  an  amount  in  excess  of  the^real  recovery.* 

§  88.    Interlocatory  Judgment,  "when  necessaiy. 

It  is  important  to  be  noted  that  the  entry  of  a  default  is  not  nec- 
essarily,  or  not  always,  the  final  judgment  in  the  action.  In  the 
language  of  the  supreme  court  of  Vermont,  ''the  mere  entry  of  a  de- 
fault does  not  involve  and  amount  to  the  rendering  of  a  final  judg- 
ment. The  default  is  an  incident,  which  entitles  the  plaintiff  to  a 
judgment,  but  does  not  determine  either  the  kind  or  amount  of  such 
judgment.  The  rendering  of  the  judgment  is  to  supervene  upon  and 
succeed  the  entry  of  the  default,  and  may  require  intervening  pro- 
ceedings in  the  case,  in  order  to  enable  the  court  to  render  such  a 
judgment  as  to  law  appertains.""  And  the  general  rule  is  that  if 
the  action  is  brought  on  a  contract  or  promise  for  a  liquidated 
Bum  of  money,  or  if  the  amount  to  be  recovered  can  be  ascertained 
by  a  mere  matter  of  calculation,  then  a  final  judgment  may  be  at 
once  entered  for  such  amount ;  but  if  the  action  sounds  in  tort,  or 
claims  specific  relief,  or  if  the  damages  must  be  computed  or  liquid- 
ated otherwise  than  by  simple  calculation,  or  depend  upon  evidence, 
then  an  interlocutory  judgment  will  first  be  entered,  and  the  case  pro- 
ceed to  the  assessment  of  damages  in  some  method  known  to  the  law, 
after  which  a  final  judgment  will  be  rendered  for  the  amount  so  as- 
sessed.'^  In  a  case  of  the  latter  kind,  the  prior  entry  of  an  interloc- 
utory judgment  is  important  to  the  regularity  of  the  proceedings, 
though  its  omission  would*  probably  not  be  absolutely  fatal.  In  a 
ease  where  the  record  disclosed  the  fact  that  the  court  referred  the 
matter  to  the  clerk  for  the  assessment  of  damages  without  first  ren- 
dering an  interlocutory  judgment  against  the  defendants  for  want  of 

*  Lenoir  ▼.  Broadhead,  60  Ala.  08;        ^8ee   Holmes  ▼.  Lewis,  2  Wis.  88; 
Bond  ▼.  Pacheco,  80  Cal.  680.  Eenum  ▼.  Henderson,  6  Ala.  188. 

•Sheldon  y.  Sheldon,  87  Vt.  1S8. 
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a  plea,  as  the  law  required,  the  appellate  ooort  said :  ''In  this  we 
think  there  is  manifest  error/' ^  An  action  upon  an  open  account 
for  goods  sold  and  delivered,  for  services  rendered,  or  the  like,  is  not 
upon  a  liquidated  demand  such  that  final  judgment  may  be  en- 
tered for  the  amount  claimed  upon  failure  to  answer.^  A  final  judg- 
ment by  default  cannot  be  rendered  in  an  action  of  detinue.'^ 
Nor  is  such  judgment  proper  upon  a  note  payable  in  Confederate 
money ;  ''a  jury  should  have  assessed  the  value  of  the  contract  [note], 
upon  a  writ  of  inquiry,  before  the  judgment  was  made  final.""  In 
some  of  the  states,  under  statutes  authorizing  constructive  service 
of  process  by  publication  in  certain  cases,  it  is  provided  that  an  in- 
terlocutory judgment  by  default  shall  be  entered  upon  the  defend- 
ant's failure  to  appear,  which  can  only  be  made  final  at  the  succeed- 
ing term  of  oourt.^^  There  is  one  other  instance  in  which  an  inter- 
locutory judgment  should  precede  the  entry  of  final  judgment  by 
default  in  an  action,  viz :  upon  the  overruling  of  defendant's  demurrer 
(in  certain  cases)  or  dilatory  plea.  Here  the  practice  is  to  give 
judgment  that  he  "answer  over,"  after  which,  and  on  his  failure  to 
plead  to  the  merits,  he  may  be  defaulted.  But  if  the  record  shows 
that  the  defendant  had  an  opportunity  to  answer  over  and  refused 
to  do  so,  judgment  by  nil  dicit  is  good,  without  an  entry  of  a  formal 
judgment  of  respondeat  ouster  J* 

•  < 
§  80.    Assessment  of  Damages. 

After  the  interlocutory  judgment  by  default  has  been  entered  in 
an  action  for  unliquidated  damages  or  an  unascertained  sum,  the 
next  step  is  to  assess  the  plaintiff's  damages.  This  process,  as  fol* 
lowed  at  common  law,  has  been  described  in  the  following  language : 
"According  to  the  common  law,  when  there  was  an  interlocutory 

M  Wilcox  v.  Field.  1  Colo.  8.    But  in  «  Wolf  v.  Hamberg.  8  a  Car.  82;  Rog- 

a   later  case  it  is  said  that  a  default  ers  v.  Moore,  86  N.  Car.  85. 

may  be  recited  and  entered  against  a  ^^Studdert  v.  Hassell,  6  Humph.  187. 

defendant  who  does  not  plead,  as  well  ^^  Williams  v.  Rockwell,  64  N.  Car. 

at  the  time  of  the  rendition  of  the  final  825. 

Judgment  as  before.    Manville  ▼.  Parks,  '^  Lombard  ▼.  Clark,  88  Mo.  808. 

7  Colo.  128,  2  Pac.  Rep.  212.  ^Haldeman  ▼.  Starrett,  28  111.  893. 
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judgment,  whereby  the  right  of  the  plaintiff  was  established  but  the 
quantum  of  damages  sustained  by  him  was  not  ascertained,  the 
plaintiff  was  entitled  to  the  intervention  of  a  jory  to  ascertain  his 
damages.  This  is  the  case  where  the  defendant  suffers  judgment  to 
go  against  him  by  default,  or  nil  dicit,  that  is,  where  he  puts  in  no 
plea  at  all  to  the  plaintiff's  declaration,  or  by  non  sum  informatus, 
where  the  defendant's  attorney  declares  he  has  no  instructions  to  say 
anything  in  answer  to  the  plaintiff  or  in  defense  of  his  client.  This 
is  a  species  of  judgment  by  default.  If  these,  or  any  of  them,  hap- 
pen in  actions  where  the  specific  thing  sued  for  is  recovered,  as  in . 
actions  of  debt  for  a  sum  certain,  the  judgment  is  absolutely  com- 
plete. But  where  damages  are  to  be  recovered,  a  jury  most  be  called 
in  to  assess  them,  unless  the  defendant,  to  save  charges,  will  confess 
the  whole  damages  laid  in  the  declaration;  otherwise  the  entry  of  the 
judgment  is  'that  the  plaintiff  ought  to  recover  his  damages,  but 
because  the  court  knew  not  what  damages  the  plaintiff  hath  sustained, 
therefore  the  sheriff  is  commanded  that  by  the  oaths  of  twelve  hon- 
est and  lawful  men  he  inquire  into  said  damages,  and  return  such 
inquisition  into  court.'  This  process  is  called  a  writ  of  inquiry,  in 
the  execution  of  which  the  sheriff  sits  as  judge  and  tries  by  a  jury, 
subject  to  nearly  the  same  law  and  conditions  as  the  trial  by  jury  at 
niii  prius,  what  damages  the  plaintiff  has  really  sustained;  and 
when  their  verdict  is  given,  which  must  assess  some  damages,  the 
sheriff  returns  the  inquisition,  which  is  entered  upon  the  roll  in  the 
manner  of  a  postea,  and  thereupon  it  is  considered  that  the  plaintiff 
do  recover  the  exact  sum  of  damages  so  assessed."^*  Now  this  com- 
mon law  method  is  greatly  modified,  in  the  different  states,  by  varia- 
tions of  locpl  practice.  In  few,  if  any,  is  the  writ  of  inquiry  still 
executed  by  the  sheriff  as  above  described ;  in  some,  no  such  writ 
issues,  but  the  order  for  assessing  damages  is  executed  in  court,  by 
the  judge,  with  or  without  the  aid  of  a  jury,  or  by  a  referee  or  auditor. 
The  important  question  is  as  to  the  constitutional  right  of  trial  by 
JQiy.    Under  the  clause  found  in  many  of  the  state  constitutions, 

M Hickman  v.  Bait  A  Ohio  R.  Co..  80     Tldd,  Pr.  299-297;  BriU  v.  Neele,  1  Chit 
W.  Ya.  296,  4  8.  £.  Rep.  654,  citing  8     619;  4  Minor,  Inst  pt  1. 648. 
BL  Comm.  897,  896;  Staph.  PI.  183, 184; 
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providing  that  in  snits  at  common  law,  where  the  value  in  contro- 
versy exceeds  a  certain  sum,  the  right  of  trial  by  jury  shall  be  pre- 
served, it  has  been  held  that  the  defendant  has  an  absolute  and  inde- 
feasible right,  guarantied  by  the  constitution,  to  demand  that  the 
question  of  damages  be  tried  by  a  jury.^'  There  is,  however,  rea- 
sonable ground  for  the  theory  .that  the  defendant,  by  suffering  a 
default  in  the  first  instance,  has  voluntarily  renounced  his  right  to 
have  a  jury  called  in  any  of  the  proceedings  in  the  action.** 


§  91.    Evidence  on  Assessment  of  Damages. 

A  default  admits  the  cause  of  action  and  the  material  and  travers- 
able  averments  of  the  declaration,  although  not  the  amount  of  dam- 
ages; and  upon  the  proceeding  for  their  assessment,  the  amount  of 
damages  is  all  that  the  plaintiff  is  required  to  prove  or  the  defendant 
is  permitted  to  controvert."  The  former  must  produce  whatever  evi- 
dence is  necessary  to  fix  the  amount  of  his  claim  with  precision. 
Thus  a  judgment  by  default  in  assumpsit,  where  an  account  is  filed 
in  the  declaration,  is  an  admission  of  indebtedness  for  the  articles 
charged,  but  the  value  of  the  articles  and  the  amount  of  the  items 
require  to  be  proved  J*  As  for  the  defendant,  he  may  offer  any  evi- 
dence which  is  confined  to  the  question  of  damages  solely  or  which 
goes  in  mitigation  or  reduction  of  damages ;  but  evidence  tending  to 
deny  the  cause  of  action,  or  to  show  that  a  right  of  action  does  not 
exist,  or  to  avoid  the  alleged  contract,  is  irrelevant  and  h 
sible.« 


»HickmaD  v.  Bait  &  Ohio  R  Co.,  80 
W.  Va.  296.  4  8.  E.  Rep.  654. 

7«  Hopkins  v.  Ladd,  85  Ul.  178;  Seeley 
v.  Bridgeport,  53  Conn.  1 ;  Raymond  v. 
Railroad.  48  Conn.  596. 

"  WillBon  V.  WillBon.  25  N.  H.  229,57 
Am.  Dec  820;  Russ  v.  Gilbert,  19  Fla. 
54;  Maand  ▼.  Loeb(Ala.),  6  Soutli.  Rep. 
876. 

7s  Patrick  v.  Ridgway,  4  Bar.  &  J. 
812;  Durden  v.  Carhart,  41  Ga.  76. 

^Lambert  v.  San  ford,  55  Conn.  487, 
12  AU.  Rep.  519;  Lee  v.  Enapp,  90  N. 
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Car.  171.  *We  are  clearly  of  opinion 
that  the  Judgment  by  default  precluded 
the  defendant  from  using,  for  the  pur- 
pose of  reducing  the  damages,  testi- 
mony which  would  have  defeated  the 
action  had  a  plea  in  bar  been  put  in.  A 
default  admits  all  the  material  aver- 
ments properly  set  forth  in  the  declara- 
tion, and  of  course  everything  essential 
to  establish  the  right  of  the  plaintiif  to 
recover.  Any  testimony,  therefore, 
tending  to  prove  that  no  right  of  action 
existed,  or  denying  the  cause  of  action. 


\      . 
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§  92.    Amomit  of  the  3.8cover7. 

A  judgment  by  defanlt  for  a  snm  greater  than  that  prayed  for  in 
the  complaint  is  irregular  and  erroneoas.*  And,  geiierally  speaking, 
where  the  prayer  is  for  specific  relief ,  the  plaintiff  is  confined  to  a 
recovery  in  strict  accordance  with  what  he  has  asked  for;?^  If  a  plea 
admits  a  part  of  the  debt  soed  for,  without  a  tender,  the  plaintif  may 
take  judgment  by  nil  dicit  for  such  amonnt."  A  judgment  by  defftnlt 
on  8  note,  upon  which  is  an  indorsement  of  a  credit  by  the  plaintiff^ 
ought  to  be  entered  subject  to  such  credit.** 

§  98.    Jadgment  by  Default  not  aided  by  Presnmptions. 

On  appeal  from  a  jadgment  by  default,  nothing  will  be  presumed 
in  its  favor;  the  record  most  show  affirmatively  the  existence  of  every 
material  fact  to  give  the  court  jurisdiction,  and  that  all  the  proceed* 
logs  were  in  accordance  with  law.**  **It  is  a  well  settled  rule  of 
practice  that  where  a  judgment  is  taken  by  default  against  a  defend* 
ant  in  an  action,  the  record  must  affirmatively  show  that  process  had 
been  duly  served  the  required  length  of  time  before  the  default  was 
taken."  » 


is  irrelevant  and  Inadmissible."  Gar- 
rard T.  DoUar,  4  Jones  (N.  Car.),  175, 
67  Am.  Dec.  271  (Battle,  J.),  citing  2 
Sell.  Pr.  25;  De  Gaillon  v.  L'Aigle,  1 
Bos.  &  P.  858;  Eaat  India  Co.  v.  Glover, 
1  Stra.  612;  Foster  v.  Smith,  10  Wend. 
877. 

"Gagev.  Rogers.  20  Cal.  01;  White 
▼.  Snow,  71  N.  Car.  282;  Johnson  ▼. 
Mantz,  69  Iowa,  710,  27  N.  W.  Rep.  467. 

^  Barling  ▼.  Goodman,  1  Nevad.  814. 
Bat  in  Weaver  v.  Gardner,  14  Eans. 
347,  in  an  action  on  a  note  and  mort- 
gage in  which  the  summons  was  in- 
dorsed with  the  amount  due  on  the 
note,  and  for  which  a  personal  Judg- 


ment was  asked,  but  without  any  state- 
ment of  a  claim  for  other  relief,  it  was 
held  no  error  to  enter  on  default  a  de- 
cree for  the  sale  of  the  mortgaged 
premises  as  well  as  a  judgment  for  the 
sum  indorsed  on  the  summons. 

tt Williams  V.  Harris,  2  How.  (Miss.) 
627.    See  Allen  v.  Watt,  69  111.  655. 

n  Rees  V.  Bank,  6  Rand.  826,  16  Am. 
Dec.  755. 

*<  Hudson  V.  Breeding.  7  Ark.  445; 
EUigood  V.  Cannon,  4  Harringt.  176; 
Connoly  v.  Railroad,  29  Ala.  878; 
Schloss  V.  White,  16  Cal.  65. 

fl^Bltzroth  V.  Yoria,  74  Ind.  459. 

(101) 


§  96  LAW  OF  JUDGMENTS.  [Ch.  4 


§  94.    Opening  an4'?7VcatIng  Judgments  by  DefEitilt. 


A  judgment  taken  dgamst  a  defendant  by  default  will  be  opened 
or  set  aside.  oi!^,b{&  motion*  in  the  court  wherein  it  was  entered, 
for  a  failure^  of  jurisdiction  or  for  certain  classes  of  errors  and  irreg- 
niaritif  &;*jand  also,  by  statute  in  some  of  the  states,  when  it  wmi 
giveik-ih*' consequence  of  his  "mistake,  inadvertence,  surprise,  or 
^•'«axet»able  neglect."  But  in  respect  to  the  exercise  of  this  power,  jadg- 
\  *jfients  by  default  are  not  differentiated  from  any  other  species  of 
judgment,  except  in  so  far  as  certain  special  statutes  are  applicable 
to  them,  and  except  that  practically  they  constitute  by  far  the  larg- 
est class  of  cases  in  which  applications  for  such  relief  are  made* 
And  for  this  reason  it  is  not  proposed  to  examine  the  subject  in 
detail  in  this  connection,  but  the  reader  is  referred  to  the  later  chap- 
ters of  this  work  in  which  the  vacating  and  opening  of  judgments 
in  general  will  be  fully  discussed."^ 

§  96.    Bevlew  of  Judgments  by  Default. 

An  appeal  will  lie  from  a  judgment  entered  upon  the  defanlt  of 
the  defendant,  in  a  proper  case,  as  well  as  from  any  other  judg- 
ment. ""There  may  be  error  in  a  judgment  by  default,  as  well  as 
in  a  judgment  rendered  upon  issue  joined  in  the  pleadings  and  tried 
by  a  jury,  and  in  the  former,  as  well  as  in  the  latter  case,  the  error 
may  be  corrected  on  appeal."^  We  have  already  seen  that  such  a 
judgment  will  be  reversed  when  founded  upon  a  pleading  which  does 
not  state  a  cause  of  action.^  And  it  remains  to  be  stated  that  the 
appellate  court  has  power  to  deal  with  it  and  to  correct  or  reverse 
it  on  account  of  a  failure  to  comply  with  the  statutory  directions, 
or  mistakes  of  the  court  or  clerk,  or  any  errors  or  irregularities  which 
would  vitiate  a  judgment  otherwise  rendered. 

» See  ^n/Va  §§  297-858.  ^r Stevens  v.  Bobs,  1  CaL  91  "iSupro^gSi. 
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CHAPTEB  V. 

ABREST  OF  JUDGMEXT. 

S  96L  Arrest  of  Jadgment  at  Common  Law. 

97.  When  the  Motion  should  be  uiude. 

96.  Grounds  for  Arrest  of  Jadgmont 

99.  Defect  of  Parties. 

100.  Insufficient  or  Faulty  Pleadings. 

101.  Joinder  of  Good  and  Bad  Counts. 

102.  Misjoinder  of  Causes  of  Action. 
108b  Objections  to  the  Jury. 

104.    Irregular  or  Defective  Yerdici. 
lOflL    Grounds  held  insufficient. 

$  96.    Arrest  of  Judgment  at  Common  Law. 

The  arrest  of  judgment  ie  defined  as  the  withholding  or  staying 
of  judgment,  notwithstanding  a  verdict  has  been  given,  on  the  ground 
that  there  is  some  error  appearing  on  the  faoe  of  the  record  which 
vitiates  the  proceedings.^  But  the  errors  which  will  justify  a  motion 
in  this  behalf  must  be  errors  of  substance,  and  not  merely  clerical  or 
formal  mistakes.  If  they  belong  to  the  latter  class,  they  will  be  cured 
by  the  statutes  of  amendments  and  jeofails,  which  have  introduced  a 
much  more  liberal  practice  in  this  respect  than  had  formerly  obtained. 
According  to  Blackstone,  "arrests  of  judgment  arise  from  intrinsic 
causes,  appearing  upon  the  face  of  the  record. **  And  he  enumerates 
the  grounds  which  will  be  sufficient  to  prompt  this  action  of  the  court, 
as  follows : — where  the  declaration  varies  totally  from  the  original 
writ;  where  the  verdict  materially  differs  from  the  pleadings  and  issue 
thereon ;  and  where  the  case  laid  in  the  declaration  is  not  sufficient 
in  point  of  law  to  found  an  action  upon.'  In  this  country,  motions 
m  arrest  of  judgment,  at  least  it  civil  cases,  are  not  especially 
favored.   The  liberality  of  the  statutes  and  the  indulgence  of  the  courts, 

^BouTler.  Law  Diet;   Brown,  Law        ^ 3  BL  Comm.  Sdd. 
Diet,  citing  Steph.  Plead.  106;  Roacarla 
T.  Thomas.  6  Jur.  9dd. 
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in  permitting  amendments  and  in  taking  defects  as  cured  by  the  ver- 
dict if  not  duly  objected  to,  have  taken  away  most  of  the  groands  on 
which  a  motion  of  this  character  could  be  predicated,  and  this  redac- 
tion is  still  further  promoted  by  the  facility  of  obtaining  new  trials. 
Indeed,  a  motion  in  arrest  of  judgment  is  now  usually  coupled  with 
a  motion  for  a  new  trial,  the  latter  being  the  real  and  important  object 
of  the  application.  And  in  some  of  the  states  the  practice  of  arrest- 
ing judgments  is  entirely  abolished.  In  Maine,  for  example,  it  is 
provided  by  law  that  no  motion  in  arrest  of  judgment  in  any  civil 
action  shall  be  sustained  in  the  courts  of  that  state.'  It  is  of  coarse 
only  the  defendant  who  can  move  in  arrest  of  judgment.  If  the 
defendant  has  obtained  a  verdict  upon  a  plea  which  confesses  the 
cause  of  action  and  does  not  sufficiently  avoid  it,  the  proper  coarse 
for  the  plaintiff,  as  we  have  already  seen,  is  to  move  for  judgment  nan 
obstante  veredicto.* 

r 

§  97.    When  the  Motion  shonld  be  made. 

By  the  English  practice,  a  motion  in  arrest  of  judgment  may  be 
made  at  any  time  before  judgment  is  actually  entered  up.  In  the 
absence  of  statutes,  it  is  probable  that  a  similar  rule  would  be  applied 
in  our  own  courts.  But  at  all  events  it  seems  clear  that  a  motion  of 
this  kind  cannot  be  granted  after  the  rendition  and  entry  of  a  final 
judgment  in  the  cause ;  at  that  stage  the  only  remedy  is  by  motion 
to  strike  out.'  But  where  the  law  provides  that  the  motion  may  be 
made  at  any  time  before  the  adjournment  of  the  term  at  which  the 
case  is  finally  disposed  of,  it  is  held  that  the  defendant's  right  to  so 
move  will  not  be  defeated  by  the  entering  up  of  a  judgment  by  the 
plaintiff  on  the  record  before  the  adjournment  of  such  term.'  In 
some  states  it  is  provided  that  a  motion  in  arrest  shall  be  made 
within  four  days  of  the  rendition  of  the  judgment;  and  when  this  is 
the  case,  the  motion  is  too  late  if  filed  after  the  final  adjournment  of 
the  term  at  which  the  judgment  is  entered.^    It  is  held  to  be  the  cor- 

*  Stetson  v.  Corinna,  44  Me.  29;  Rev.  Rep.  588;  ColchiD  v.  Ninde  (locL),  2S 

But.  Me.  c.  83,  §  81.  N.  E.  Rep.  94. 

4  Supra,  §  16.  •Hartridge  v.  Weggon,  4  Ga.  101. 

•KeUer  v.  Stevens,  66  Md  182,  6  Atl.  '  State  v.  Leathers,  61  Mo.  881. 
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feet  rule  of  practice,  not  to  entertain  a  motion  in  arrest  of  judgment 
after  the  overraliiig  of  a  demnrrer  to  the  declaration.*  And  clearly* 
matter  objected  to  by  demurrer  and  decided  opon  cannot  be  after- 
wards urged  in  arrest  of  judgment.*  But  a  motion  of  this  character 
may  be  received  after  a  decision  on  a  motion  for  a  new  trial.^ 

§  98.    Grounds  for  Arrest  of  Judgment. 

Ab  a  general  rule,  a  judgment  can  be  arrested  only  for  some  mat- 
ter  appearing,  or  the  omission  of  some  matter  which  ought  to  ap- 
pear,  on  the  face  of  the  record  itself.^  "A  motion  in  arrest  of  judg- 
ment  reaches  only  sach  defects  as  are  apparent  on  the  face  of  the 
record,  and  as  are  not  cured  by  the  verdict  or  some  statute  of  amend- 
ments, or  waived  by  failing  to  demur.""  This  motion,  in  other 
words,  "does  not  perform  the  office  of  calling  the  attention  of  the 
court  to  rulings  which  constitute  matters  of  exception.  It  can  not, 
therefore,  be  used  as  a  substitute  for  a  motion  for  a  new  trial.  It 
reaches  only  those  defects  which  are  apparent  on  the  face  of  the  rec- 
ord proper,  and  does  not  reach  such  as  require  to  be  brought  to  the 


'Ronse  v.  Peoria  County,  2  Gilm.  90; 
Independent  Order  of  Mutual  Aid  v. 
Paine,  123  Ul.  625.  14  N.  £.  Rep.  42, 
(citing  2  Tidd's  Prac  918);  Chicago  & 
£.  L  R  Co.  y.  Bines  (111.),  28  N.  E.  Rep. 
1021. 

*  Freeman  ▼.  Camden,  7  Mo.  296. 

"Wilkinson  ▼.  Daniel,  Wright,  868. 

"Burnett v.  Ballund,  2 Nott  &M.  485; 
Watts'8  Case.  4  Leigh,  672;  State  y. 
George,  8  Ired.  824.  49  Am.  Dec.  892; 
6ute  T.  Douglass,  68  N.  Car.  500;  Sute 
▼.  Allen.  K  M.  Charlt  518;  Brown  y. 
Lee.  21  Ga.  159;  Garner  y.  State,  42  Ga. 
306;  Frank  y.  State,  89  Miss.  706;  State 
▼.  Addison,  15  La.  Ann.  185;  Case  y. 
8ute.  5  Ind.  1. 

^Balliett  y.  Humphreys,  78  Ind.  888. 
In  a  recent  case.  Judgment  haying  been 
rendered  without  the  interyention  of 
&  jury  on  two  notes,  one  of  which  was 
not  due  at  the  time  the  action  was 


brought,  defendant  moyed  to  arrest  the 
Judgment,  on  the  ground  that  the 
plaintiff  had  not  giyen  eyidence  to  es- 
tablish his  right  to  recoyer,  and  that 
the  judge  had  no  authority  to  render 
Judgment;  held,  that  as  the  defects  al- 
leged to  exist  in  the  Judgment  appeared 
on  the  face  of  the  record,  a  motion  in 
arrest  was  the  proper  remedy  and 
should  haye  been  granted.  Sanner  y. 
Sayne,  78  Ga.  467,  8  S.  E.  Rep.  651.  In 
the  case  of  Court  of  Probate  y.  Sprague, 
8  R  I.  205,  it  was  said:  *'As  a  general 
rule.  Judgment  cannot  be  arrested  if  it 
appears  upon  the  whole  record  for 
which  party  Judgment  ought  to  be 
giyen.  If,  on  the  other  hand,  taking 
all  the  facts  admitted  by  the  pleadings, 
and  such  as  are  established  by  the  yer- 
dict,  the  court  cannot  determine  for 
which  party  Judgment  should  be.  Judg- 
ment must  be  arrested. "    But  at  com- 
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notice  of  the  coart  by  proof  aiiunde.''^^  Much  lesSy  of  course,  can 
such  a  motion  be  supported  by  matter  which  becomes  part  of  the 
record  after  the  motion  has  been  overruled.^^  It  is  stated  to  be  an 
invariable  rule,  with  regard  to  the  arrest  of  judgment,  that  whatever 
is  alleged  for  this  purpose  must  be  such  matter  as  would,  upon 
demurrer,  have  been  sufficient  to  overturn  the  action  or  plea  J*  That 
is,  motions  in  arrest  are  governed  in  general  by  the  principles 
applicable  to  demurrers,  and  no  greater  indulgence  is  shown  to  the 
defendant,  in  respect  to  bis  objections  thus  urged,  than  if  they  had 
taken  the  shape  of  a  demurrer.  In  fact,  as  a  consequence  of  the 
atatates  of  amendments  and  the  doctrine  of  cure  by  verdict,  much 
greater  severity  is  shown  to  motions  in  arrest.  So  that  it  is  by  no 
means  true  that  any  thing  which  would  have  supported  a  demurrer 
will  be  good  ground  for  arresting  the  judgment.  ''Exceptions  that 
are  moved  in  arrest  of  judgment  must  be  much  more  material  and 
glaring  than  such  as  will  maintain  a  demurrer,  or,  in  other  words, 
many  inaccuracies  and  omissions,  which  would  be  fatal  if  early 
observed,  are  cured  by  a  subsequent  verdict,  and  not  suffered,  in  the 
last  stage  of  a  cause,  to  unravel  the  whole  proceedings."  ^ 


§  99.    Defect  of  PartieB. 

The  objection  that  there  is  a  defect  of  parties  cannot  be  raised  by 
motion  in  arrest  of  judgment,  but  only  by  demurrer  or  answer,  and 
it  is  waived  by  going  to  trial  without  exception.^^  So  a  misjoinder  of 
parties  as  plaintiffs  is  no  ground  for  arresting  the  judgment.**    Nei- 


mon  law,  the  practice  in  such  a  case 
woald  be  to  award  a  repleader.  Supra, 
816. 

w  White  V.  Caldwell,  17  Mo.  App.  691. 

i^Heward  v.  State,  31  Miss.  261. 

»  Washington  Road  v.  State,  19  Md. 
289;  State  v.  James,  2  Bay,  215;  Sedg- 
wick ▼.  Dawkins,  18  Fla.  886. 

^8  Bl.  Comm.  194. 

i^Reugger  ▼.  Lindenberger,  68  Mo. 
864;  Yonley  ▼.  Thompson,  80  Ark.  899. 

u Little  Rock  &  Ft.  Smith  R.  Co.  y. 
Dyer.  85  Ark.  860;  Demeritt  ▼.  Mills,  59 
N.  H.  18.    But  in  an  early  Massachu- 

(lOa^ 


setts  case,  in  ease  by  husband  and  wife 
against  defendant  for  driving  his  horse 
and  chaise  against  the  plaintiff's  chaise, 
by  which  the  wife  was  thrown  oat  and 
injured,  it  was  alleged  that  the  husband 
had  lost  the  labor  and  comfort  of  his 
wife,  and  had  been  put  to  great  ex- 
pense in  her  cure,  etc.,  and  after  ver- 
dict for  the  plaintiff,  Judgment  was  ar- 
rested, because  injuries  were  charged 
in  the  action  for  which  husband  and 
wife  could  not  be  Joined.  Bamea  ▼. 
Hurd,  11  Maaa.  69. 
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ther  is  an  objection  that  some  of  the  defendants  are  non-residents.^ 
And  where  an  action  was  pending  in  the  name  of  a  firm,  asplaintiffs^ 
in  the  style  of  L.  &  Co.,  and  L.  died  before  the  trial,  and  the  names 
of  the  other  partners  did  not  appear  of  record^  it  was  considered  that 
this  furnished  no  ground  for  a  motion  in  arrest  of  judgment,  the 
death  itself  not  being  shown  by  the  record.*  Nor  will  judgment  be 
arrested  because  of  an  ordinary  mis-spelling  of  a  party's  name.** 
On  the  other  hand,  where  an  objection  of  this  character  is  supported 
by  the  face  of  the  record,  it  may  in  some  instances  be  adequate 
ground  for  arresting  the  judgment.  Thus,  where  the  law  requires 
that  suits  shall  be  brought  in  the  name  of  the  real  party  in  intarasi, 
a  motion  to  arrest  a  judgment  in  favor  of  the  assignor  of  a  note  **to 
the  use  of  the  assignee  should  prevaiL" 

§  100.    InsufflGient  or  Faulty'  Fleadingflu 

A  motion  in  arrest  of  judgment  must  be  founded  on  matter  of  rec- 
ord; and  if  the  declaration  or  complaint  contains  a  substantial  cause 
of  action,  the  judgment  will  not  be  arrested  on  account  of  an  irregu- 
larity or  defect  which  is  amendable,  or  which  has  been  waived  by  ap- 
pearance or  going  to  trial."  In  other  words,  if  the  plaintiff's  manner 
of  stating  bis  title  or  setting  out  his  cause  of  action  be  objectionable 
and  defective,  though  the  title  itself  appears  to  be  good  in  law,  ad- 
vantage must  be  taken  of  the  defect  before  a  verdict  is  rendered.  But 
if,  giving  him  the  benefit  of  all  intendments  and  inferences,  the  title 
or  cause  of  action  itself  appears  from  the  declaration  to  be  defective 
and  bad  in  law,  so  that  his  averments  do  not  make  out  a  substantial 
ground  of  suit,  then  judgment  will  be  arrested  on  the  defendant's  mo- 
tion; because  such  a  defect  cannot  be  cured  by  verdict,  and  the  court 
cannot  presume  that  a  cause  of  action  was  proved  where  none  was 
Btated.**    An  admirable  illustration  of  this  rule  is  furnished  by  a  re- 

"Wftshiogton  etc.  TeL  Co.  v.  Hob-  ter  v.  Insurance  Co.,  55  Ga.  475;  Spahr 

lOD,  15  Gratt  122.  v.  Kicklaus,  51   Ind.    221;  Merritt   v. 

*Hountree  v.  Lathrop,  69  Ga.  589.  Dearth,  48  Vt  65. 

"Ranroad  V.  Ingrabam.  77  111.  809.  m  Bedell  v.  Stevens,  28  N.  H.   118; 

*  Hatchings  v.  Weems,  85  Mo.  285.  Gould  v.  Eelley,  16  N.  H.  651;  Jaccard 

"Parker  ▼.  Abrams,  50  Ala.  85;  Les-  v.  Anderson,  82  Mo.  188;  Smith  y.  Cur- 
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cent  decision  in  Indiana,  where  an  action  was  brought  ander  a  stat- 
ute which  provided  that  the  personal  representative  of  one  killed  by 
the  wrongful  act  of  another  might  maintain  an  action  therefor  in  his 
own  name  for  the  benefit  of  the  widow  and  children,  or  next  of  kin, 
of  the  deceased.  The  petition  in  this  case  failed  to  allege  the  exist- 
ence of  any  widow,  children,  or  next  of  kin,  and  it  was  held  that  a 
motion  in  arrest  of  judgment  was  properly  sustained,  because  the 
existence  of  persons  beneficially  interested  was  essential  to  the  plain- 
tiff's suit,  and  without  that  allegation  his  petition  did  not  disclose  a 
cause  of  action.*^  But  in  stating  that  a  judgment  will  be  arrested  if 
the  petition  fails  to  disclose  a  cause  of  action,  reference  is  of  course 
made  to  substantial  and  not  formal  omissions.  The  latter  are  sup- 
plied by  intendment,  and  will  be  presumed  after  verdict  to  have  been 
proved.  If  the  defects  are  merely  of  omission,  and  if,  when  supplied, 
a  complete  case  would  be  made  out,  the  omission  being  of  facts  which 
the  jury  must  have  found,  then  the  judgment  is  a  legitimate  sentence 
of  the  law.^  Thus  judgment  will  not  be  arrested,  after  verdict,  for 
any  defect  in  pleading  which  would  not  have  been  fatal  on  general 
demurrer;  nor  then,  if  the  court  can  presume  the  defect  to  have  been 
supplied  by  proof  before  the  jury.^  Further,  upon  a  motion  of  this 
kind,  the  plaintiff  is  entitled  to  the  benefit  of  any  legitimate  inference 
or  intendment  that  can  be  brought  to  bear  upon  the  allegations  of  his 
declaration.    Hence  the  rule  that  judgment  will  not  be  arrested  for 


ry,  16  111.  147;  PhilsoD  v.  Bampfleld,  1 
Brevard,  202.  In  Walpole  v.  Marlow»  2 
N.  H.  885,  the  rule  is  thus  stated  by 
Chief  Justice  Richardson:  If  the  title 
stated  in  the  declaration  be  defective, 
the  judgment  must  be  arrested;  but  if 
the  title  be  defectively  stated,  the  de- 
fect is  cured  by  verdict.  The  true  dis- 
tinction between  the  two  is  this :  When 
any  particular  fact  is  essential  to  the 
validity  of  the  plaintiff's  title,  if  such 
fact  is  neither  expressly  stated  in  the 
declaration,  nor  necessarily  implied 
from  the  facts  which  are  stated,  the  ti- 
tle must  be  considered  as  defective  and 
judgment  must  be  arrested;  but  if  such 
fact,  although  not  expressly  stated,  be 
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necessarily  implied  from  what  is  stat- 
ed, the  title  must  be  considered  as  only 
defectively  stated,  and  the  defect  is 
cured  by  verdict 

^  Stewart  v.  Terre  Haute  &  L  R  Co., 
108  Ind.  44.  2  N.  £.  Rep.  208. 

^  Saulsbury  v.  Alexander.  60  Mo.  142; 
Sewall's  Falls  Bridge  v.  Fisk.  28  N. 
H.  171.  An  omission  of  the  formal  con- 
cluding words  of  a  pleading  cannot  be 
taken  advantage  of  by  a  motion  in  ar- 
rest of  Judgment;  it  can  only  be  object- 
ed to  by  special  demurrer.  Steams  v. 
Stearns,  82  Vt  678. 

^  Higgins  V.  Began,  4  Harringt.  880; 
Woods  V.  State,  10  Mo.  62& 
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Iftck  of  an  eBsential  averment  in  the  declaration  which  is  contained 
by  implication  in  the  averments  used,  or  which  may  be  considered  to 
have  been  proved  as  a  part  of  what  is  alleged.*  On  a  motion  in  ar- 
rest the  whole  record  is  before  the  ooart,  and  where  a  defect  in  the 
petition  is  waived  of  record  by  the  defendant,  the  motion  will  not  be 
granted  on  account  of  such  defect.*  Aside  from  the  question  of 
omifisions,  the  general  rule  also  prescribes  that  irregularities  or  in- 
fonnalities  in  the  manner  of  setting  out  the  cause  of  action  are  not 
open  to  exception  after  verdict.  As  an  illustration  of  this,  it  is  held 
that  an  objection  that  the  complaint,  in  an  action  for  damages  for 
breach  of  contract,  treats  each  breach  as  a  separate  and  independent 
cause  of  action,  and  sets  forth  the  same  in  a  distinct  count,  is  not 
available  upon  a  motion  in  arrest  of  judgment.*  Nor  need  the  plain- 
tiff anticipate  defenses;  it  is  no  cause  for  arresting  judgment  that 
the  declaration  on  its  face  shows  the  cause  of  action  to  have  been 
barred.*^  Nor  that  the  complaint  only  warrants  a  recovery  of  nominal 
damages.*  So  again,  a  traverse  by  one  party  of  matter  not  alleged 
by  the  other,  in  addition  to  the  matter  properly  in  issue,  is  mere 
surplusage  and  not  a  ground  of  arrest.*  Nor  can  the  question  of 
the  propriety  of  allowing  an  amendment  to  be  made  in  the  pleadings 
be  reached  on  motion  in  arrest.* 

§  101.    Joinder  of  Gtood  and  Bad  Counts. 

In  regard  to  the  misjoinder  of  counts  in  a  declaration,  or  the 
joinder  of  good  and  bad  counts,  the  English  rule  is  stated  to  be  as 
follows:  Where  general  damages  are  found  on  a  declaration  con- 
sisting of  several  counts,  which  are  good  but  cannot  be  joined, 
the  proper  course  is  to  arrest  the  judgment;  where  some  of  the 
counts  are  good  and  others  bad,  a  venire  de  novo  issues;  but  in  the 

•Rea  ▼.  Harrington,  58  Vt  181,  3  •Pickering  ▼.  Mlas.  &c.  Tel.  Co.,  47 

AtL  Rep.  457  (citing  Morey  ▼.  Homan,  Mo.  457.    And  see  Baden  ▼.  Clarke,  1 

10  Vt  665;  Curtis  ▼.  Burdick.  48  Vt.  Gill,  165. 

186);  Bedell  v.  Steyens,  28  N.  H.  118;  «  Allen  v.  Word,  6  Humph.  284. 

Edgerly  y.  Emerson.  28  N.  H.  555,  66  <>  Reagan  y.  Fox.  45  Ind.  8. 

Am.  Dec  207.  "  Bobbins  y.  Wolcott,  19  Conn.  856. 

*  Anld  y.  Batcher,  2  Kant.  186.  ^Le  gtrange  y.  State,  58  Md.  26. 
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case  of  a  single  coant  containing  good  and  bad  causes  of  action, 
the  court  will  neither  arrest  the  judgment  nor  grant  a  renir«  de  novo^ 
inasmuch  as  it  will  be  intended  that  the  damages  were  given  in  re- 
spect of  the  good  cause  of  action  only."  And  a  similar  rule  ob* 
tains  in  some  of  the  American  states,  viz.,  that  if  a  general  verdict 
for  the  plaintiff  be  taken  upon  several  counts  in  a  declaration,  and 
one  of  the  counts  is  fatally  defective,  judgment  will  be  arrested  on 
motion,  though  other  counts,  not  liable  to  objection,  were  covered 
by  the  verdict.**  As  we  have  already  seen,  some  of  the  American 
authorities  manifest  a  decided  reluctance  (though  this  disposition 
is  not  universal)  to  presume  in  favor  of  the  validity  of  a  jadg- 
ment  which  may,  for  aught  that  appears  on  the  record,  be  composed 
in  part  of  damages  given  in  respect  of  a  bad  count.''  Still,  in  sev- 
oral  of  the  states,  it  is  apparently  settled  law  that  where  a  general 
verdict  is  returned,  the  judgment  will  not  be  arrested  unless  all  the 
counts  of  the  declaration,  or  paragraphs  of  the  complaint,  are  so  de* 
fective  as  not  to  have  been  cured  by  the  verdict  or  finding."  Thus 
in  New  Hampshire,  judgment  will  not  be  arrested  because  the  decla- 
ration may  contain  some  claims  that  are  illegal,  if  it  also  contains 
others  upon  which  the  plaintiff  may  properly  recover." 

$  102.    Misjoinder  of  Oauaes  of  Action. 

A  misjoinder  of  counts  and  causes  of  action,  apparent  upon  the 
declaration,  with  damages  assessed  entire,  is  good  cause  for  ar- 
resting the  judgment  on  motion  after  verdict,  or  for  reversing  the 
judgment  by  writ  of  error."  Thus  a  motion  in  arrest  will  be  granted 
when  the  petition  contains  matters  of  equitable  jurisdiction  mixed 
and  blended  with  matters  of  legal  cognizance,  in  the  states  where 
the  distinction  is  still  observed.'"    And  in  Missouri,  where  several 

*  Eitchenman  v.  Bkeel,  8  Exch.  49.  ^  Conway  ▼.  Jefferson.  46  K.  H.  621. 

>^ Sylvester  v.    Downer,  18   Yt.  82;  ^Haskell v. Bowen. 44 YtSTA.    Judg- 

Needham  v.  McAuley,  18  Vt.  68;  Bank  ment  will   be  arrested   on  motioD.  if 

of  Carlisle  v.  Hopkins,  1 T.  B.  Mon.  245,  counts  in  ease  for  false  warranty  and 

15  Am.  Dec  118.  in  as8umpsU  are  Joined.    Joy  v.  Hill.  8e 

w  Supra,  §  84.  Vt  888. 

n  Hoag  V.  Hatch,  28  Conn.  585;  Sims  ^^ Meyers  v.  Field.  87  Mo.  484 
y.  Dame.  118  Ind.  127, 15  N.  E.  Rep.  217. 
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eanses  of  action  are  nnited  in  the  same  petition,  the  verdict,  if  foond 
for  the  plaintiff,  must  be  rendered  and  the  damages  assessed  npon 
each  cause  of  action  separately,  otherwise  judgment  will  be  arrested.* 


§  103.    ObJectionB  to  the  Jury. 

An  objection  to  the  mode  of  drawing  and  impanelling  the  grand 
jnry  cannot  be  made  the  ground  of  a  motion  in  arrest  of  judgment.* 
Nor  will  any  objection  to  an  individual  juror,  which  would  not  be 
sufficient  ground  for  a  principal  challenge,  be  good  cause  for  arrest- 
ing the  judgment.*  It  appears,  however,  that  when  a  cause  is  tried 
in  a  court  of  record  before  a  less  number  of  jurors  than  a  party  is 
entitled  to,  and  his  consent  to  such  a  trial  does  not  expressly  appear 
of  record,  he  may  take  advantage  of  the  objection  by  motion  in  arjest; 
and  in  such  case  no  exceptions  to  the  panel  need  be  saved  at  the 
trial.*  It  is  generally  held — in  accordance  with  the  rule  that  judg- 
ment will  be  arrested  only  for  matter  of  record — that  misconduct  of 
the  jury,  or  improper  influence  brought  to  bear  upon  them,  after  they 
have  retired  to  make  up  a  verdict,  is  no  ground  for  a  motion  in  arrest, 
although  it  may  furnish  cause  for  granting  a  new  trial.*  So  the 
fact  that  the  jury,  when  out,  were  under  the  charge  of  an  unsworn  offi- 
cer, is  not  technically  ground  for  a  motion  in  arrest  of  judgment, 
though  it  may  be  for  a  new  triaL* 


*  Pitts  ▼.  Fugate,  41  Mo.  405. 

*6Ute  V.  Swift,  14  La.  Ann.  837. 

« Chapman  y.  Wells,  Eirby,  188. 

*Cox  y.  Moss.  58  Mo.  482;  Brown  v. 
RaUroad,  87  Mo.  29a 

^BriBter  y.  State.  26  Ala.  107.  Con- 
necticQt  apparently  stands  alone  in  per- 
mitting a  different  practice.  It  is  there 
held  that  on  a  motion  in  arrest  of  Judg- 
ment for  misconduct  of  a  Juror— as. 
conversing  with  one  not  of  the  Jury  up- 
on the  merits  of  the  cause,— it  must  be 
sTerred  that  the  party  malting  the  mo- 
tion was  ignorant  of  such  misconduct 
ontU  after  the  verdict  was  rendered, 
otherwise  the  motion  will  not  prevaiL 


Woodruff  V.  Richardson,  80  Conn.  288L 
And  in  another  case,  where  the  Jnry 
took  with  them  a  paper  which  had  been 
used  on  the  trial  to  refresh  the  memo- 
ry of  a  witness,  but  which  was  not  read 
or  offered  in  eyidence,  nor  were  its  con- 
tents communicated  to  the  other  side, 
and  had  the  same  before  them  in  all 
their  deliberations,  and  the  paper  was 
calculated  to  affect  the  verdict,  it  was 
AM,  that  this  was  a  sufficient  ground 
for  arresting  the  Judgment  Clarke  y. 
Whitaker,  18  Conn.  548.  46  Am.  Dec. 
887. 
«  McCann  v.  State,  17  Miss.  466. 
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§  104.    Irregulax  or  Defective  Verdict. 

At  common  law,  one  of  the  principal  grounds  for  arresting  a  judg- 
ment is  the  objection  that  the  verdict  is  not  responsive  to  the  issnes, 
or  that  it  differs  in  a  material  respect  from  the  pleadings  and  the 
issue  formed  thereon.^  So  if  the  verdict  is  upon  an  insufficient  eount, 
or  finds  a  fact  which  disaffirms  the  plaintiff's  right  to  recover,  or  omits 
to  find  a  material  issue  joined  in  the  cause,  the  judgment  will  be 
arrested.^ 

§  106.    Qroundfl  held  ixuitifflcient. 

A  motion  in  arrest  of  judgment  on  a  verdict,  based  solely  upon  the 
ground  that  the  evidence  adduced  at  the  trial  was  not  sufficient  to 
make  out  the  plaintiff's  case,  will  not  be  sustained;"^  nor,  in  general, 
a  motion  based  on  any  matters  which  took  place  on  the  trial.*^  Nor 
can  a  motion  in  arrest  of  judgment  reach  a  defect  in  the  form  of  the 
judgment,  for  the  obvious  reason  that  the  motion  must  precede  the 
rendition  of  the  judgment."  And  the  failure  to  serve  the  defendants 
in  an  action  with  copies  of  the  declaration,  as  required  by  the  rules 
and  practice  of  the  court,  constitutes  no  ground  for  arresting  the 
judgment.^ 


«  Young  ▼.  Wickliffe.  7  Dana,  447;  8 
BL  Comm.  893.  The  illustration  given 
by  Blackstone  is  this:  **lt,  in  an  action 
for  words,  it  is  laid  in  the  declaration 
that  the  defendant  said  *the  plaintiff  if 
a  banlcrupt/  and  the  verdict  finds  spe- 
cially that  he  said  '  the  plaintiff  mU  b9 
a  bankrupt'" 

«  Eeirle  v.  Bhriver,  11  GiU  &  J.  406. 

»  LoveU  ▼.  Babin,  15  N.  H.  S9;  Bright 
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▼.  State,  00  Ind.  848:  Powe  v.  State,  48 
K  J.  L.  84.  2  Atl.  Rep.  883.  Bat  in  Al- 
len ▼.  Word,  8  Humph.  384,  it  is  held 
that  a  Judgment  will  be  arrested  on  the 
ground  of  a  variance  between  the  plead- 
ings and  the  proof. 

u  Walker  ▼.  Sargeant,  11  Yt.  837. 

tt  Smith  ▼.  Dodds,  86  Ind.  463. 

«Loney  t.  Bailey,  48  Md.  la 
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OHAFTEB  VI. 

THE  RENDITION  AND  ENTRY  OF  JUDGMENTS, 

g  106.  Distinction  between  Rendition  and  Entry. 

107.  Power  and  Duty  of  tbe  Court  to  render  Judgment 

106.  Application  and  Order  for  Judgment 

100.  Signature  of  Judge, 

lia  Entry  by  tbe  Cleric. 

111.  Entry  in  wrong  Book. 

IIJI.  Indexing  tbe  Judgment 

118.  Remedy  against  Clerk  for  improper  Entry. 

114  Contents  of  tbe  Judgment 

115.  Form  of  tbe  Judgment 

110.  Designation  of  tbe  Parties. 

117.  Designation  of  tbe  Property. 

118.  Designation  of  Amount  of  Recovery. 

119.  Conditions  in  Judgment 

120.  Joint  Defendants. 

121.  Time  of  entering  Judgment 

122.  Date  of  tbe  Judgment 

128.  Construction  of  Ambiguous  Judgments. 

124.  Tbe  Judgment-Roll,  or  Record. 

125.  Supplying  Lost  Records. 


§  106.    Distinction  between  Benditlon  and  Entry. 

1^6  rendition  of  a  judgment  is  the  jadicial  aot  of  the  ooart  in 
proDonncing  the  sentence  of  the  law  upon  the  facts  in  oontroversy 
M  ascertained  by  the  pleadings  and  the  yerdict.^  The  entry  of  a 
jndgment  is  a  ministerial  act,  which  consists  in  spreading  upon  the 


'"The  whole  question,  tben.  appears 
to  moWe  itself  into  tbis— wbetber  tbe 
rendition  of  Judgment  is  a  Judicial  act, 
to  which  the  direct  agency  of  tbe  court 
is  indispensable,  and  to  wbicb  tbe  mind 
of  the  court  is  to  be  Judicially  applied, 
or  whether,  after  verdict  bas  been  ren- 
dered, it  is  a  ministerial  act,  wbicb  may 
be  performed  by  tbe  clerk  witbout  an 
order  by  tbe  court    Wben  presented 

LAW  JUDG.V.1— 8 


in  tbls  elementary  form,  tbe  question 
appears  to  me  exceedingly  clear  and 
free  from  doubt.  If  there  be  any  one 
thing  done  in  tbe  progress  of  a  cause, 
from  its  commencement  to  its  conclu- 
sion, that  is  peculiarly  and  emphatical- 
ly a  Judicial  act,  it  is  tbe  rendition  of 
Judgment"  Per  Ware,  Dist  J.,  in 
Goddard  ▼.  Ck>ffln,  Daveis,  881.  And 
see  Mattbews  t.  Hougbton,  11  Me.  877. 
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record  a  statement  of  the  final  conclasion  reached  by  the  conrt  in  the 
matter,  thus  furnishing  external  and  incontestable  eyidenoe  of  the 
sentence  given,  and  designed  to  stand  as  a  perpetual  memorial  of  its 
action.  It  is  the  former,  therefore,  that  is  the  effective  result  of 
the  litigation.  In  the  nature  of  things,  a  judgment  must  be  ren- 
dered before  it  can  be  entered.  And  not  only  that,  but  though  the 
judgment  be  not  entered  at  all,  still  it  is  none  the  less  a  judgment. 
The  omission  to  enter  it  does  not  destroy  it,  nor  does  its  vitality 
remain  in  abeyance  until  it  is  put  upon  the  record.  The  entry  may 
be  supplied,  perhaps  after  the  lapse  of  years,  by  an  order  nunc  pro 
tune.  But  it  must  not  be  supposed  that  this  proceeding  is  required 
to  give  existence  and  force,  by  retrospection,  to  that  which  before 
had  none.  As  is  said  by  the  supreme  court  of  California:  "The 
enforcement  of  a  judgment  does  not  depend  upon  its  entry  or  docket- 
ing. These  are  merely  ministerial  acts,  the  first  of  which  is  required 
to  be  done  for  putting  in  motion  the  right  of  appeal  from  the  judg- 
ment itself,  or  of  limiting  the  time  within  which  the  right  may  be 
exercised,  or  in  which  the  judgment  may  be  enforced;  and  the  other, 
for  the  purpose  of  creating  a  lien  by  the  judgment  upon  the  real 
property  of  the  debtor.  But  neither  is  necessary  for  the  issuance  of 
an  execution  upon  a  judgment  which  has  been  duly  rendered.  With- 
out docketing  or  entry,  execution  may  be  issued  on  the  judgment 
and  land  levied  upon  and  sold,  and  the  deed  executed  by  the  sheriff, 
in  fulfillment  of  the  sale,  not  only  proves  the  sale,  but  also  estops  the 
defendant  from  controverting  the  title  acquired  by  it."'  And  it  fol- 
lows, a  fortiori^  that  if  the  entry,  though  attempted  to  be  made  in 
due  form,  does  not  correctly  record  the  sentence  of  the  court,  or  is 
defective  or  ambiguous  or  otherwise  exceptionable,  still  this  will  not 
weaken  the  force  of  the  judgment  as  a  judgment.  There  are  certain 
purposes,  however,  for  which  a  judgment  is  required  to  be  duly 
entered  before  it  can  become  available  or  be  attended  by  its  osnal 
incidents.  Thus,  as  above  remarked,  this  is  a  prerequisite  to  the  right 
to  appeal.  And  so  a  judgment  must  commonly  be  docketed  before 
it  can  create  a  lien  upon  land,  and  in  some  of  the  states  (though  not 

*Lo8  Angeles  County  Bank  v.  Ray  nor,  61  CaL  140^ 
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all)  the  priority  among  different  liens  is  determined  by  tbeir  respect- 
ive dates  of  docketing.'  And  again ,  the  record  entry  of  a  judgment 
is  indispensable  to  farnisli  the  evidence  of  it,  when  it  is  made  the 
basis  of  a  claim  or  defense  in  another  court.  But  with  these  excep« 
tions,  a  judgment  is  independent  of  the  fact  of  its  entry.  And  in  all 
cases,  the  distinction  between  rendition  and  entry  is  substantial  and 
important. 


{ 107.  Po-wer  and  Duty  of  the  Court  to  render  Judgment. 

It  b  the  duty  of  the  court,  when  the  necessary  facts  have  been 
lawfully  determined  by  regular  proceedings,  to  render  the  proper 
jndgmenty  and  to  refrain  from  any  re-opening  of  the  issues.^  So 
the  failure  of  the  trial  court  to  enter  judgment  for  the  plaintiff  for 
an  amount  admitted  by  the  defendant  to  be  due  and  tendered  in 
court,  is  error  for  which  the  judgment  will  be  reversed.*  And  a  sec- 
ond final  judgment  or  decree  cannot  be  rendered  beiween  the  same 
parties  upon  the  same  pleadings  and  subject-matter,  until  the  first 
has  been  reversed,  or  opened  and  vacated.*  The  authority  of  the 
court  to  render  a  judgment  does  not  always  depend  upon  the  fact 
that  regular  proceedings  have  taken  place  and  culminated  in  a  ver- 
dict; it  may,  in  some  cases,  rest  upon  the  consent  or  agreement  of 
the  parties.  Thus  a  stipulation  by  the  parties  that  when  judgment 
is  entered  in  a  certain  cause  pending  in  another  county,  and  a  tran- 
script thereof  forwarded  to  the  district  court  of  defendant's  county, 
where  other  causes  involving  the  same  question  are  pending,  the 
JQdge  of  the  latter  court  may  order  similar  judgments  in  the  other 
causes,  is  valid,  and  the  judgments  may  be  entered  in  vacation.' 
Where  issues  are  sent  from  one  court  to  another  to  be 'tried,  it 


<See  Wra,  g  448. 

*l8ler  v.  Brown,  67  N.  Car.  175. 

*Mace  ▼.  Gaddis,  8  Wash.  Ter.  126, 18 
Pac  Rep.  646. 

*  State  V.  Railroad.  IS  Fla.  708. 

'  Western  Land  Co.  v.  English,  (Iowa), 
39  N.  W.  Rep.  719.  8o  of  an  agreement 
of  parties  that  a  case  sball  be  heard  be- 
fore a  Jndge  at  chambers  in  the  same 


manner  and  with  the  same  effect  as 
though  it  were  tried  by  him  in  court 
witbout  a  Jury.  Beach  ▼.  Beckwith, 
18  Wis.  21.  Bo  of  an  agreement  to  re- 
fer a  pending  suit  to  an  arbitrator,  and 
that  a  Judgment  in  the  cause  shall  be 
entered  according  to  his  decision. 
Bank  of  Monroe  v.  Widner,  11  Paige, 
689, 48  Am.  Dec.  76a 
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belongs  to  the  court  in  which  the  main  litigation  is  pending  to 
enter  any  jndgment  that  may  be  necessary  in  the  case.  Thns,  where 
issues  are  sent  by  the  probate  court  to  a  court  of  law,  a  judgment 
for  costs  should  be  entered  by  the  former  court  upon  receiving  the 
certificate  of  the  verdict,  and  not  by  the  court  in  which  the  issues 
were  tried.* 

S  108.    Application  and  Order  for  Judgment. 

Where  judgment  follows  as  the  result  of  contested  proceedings 
and  the  finding  of  a  verdict,  it  is  usually  not  necessary  for  the  suc- 
cessful party,  in  modem  practice,  to  take  active  measures  to  secure 
the  rendition  of  judgment.  But  an  application  for  judgment  is  in 
some  instances  required  by  statute,  and  is  probably  always  necessary 
in  case  of  default.  It  is  held  that  a  judgment  which  has  been  entered, 
and  to  which  the  judgment  creditor  was  clearly  entitled  upon  the 
pleadings,  will  not  be  disturbed  for  failure  to  give  notice  of  the  appli- 
cation for  the  judgment,  or  for  failure  of  the  clerk  to  enter  in  his 
minutes,  as  required  by  the  court  rules,  a  statement  of  the  applica- 
tion.* When  the  court  gives  to  the  clerk  an  order  for  a  judgment, 
that  is  his  authority  for  entering  the  same,  and  by  that  alone  he 
must  be  guided.  Hence  a  judgment  entered  by  the  clerk  in  pursu- 
ance of  an  express  order  of  the  court,  will  not  be  void  and  a  mere 
nullity,  although  the  court,  by  a  subsequent  order  not  noticed  by  the 
clerk,  have  directed  the  case  to  be  continued,  although  such  a  jndg- 
ment would  be  irregular  and  voidable,  and  liable  to  be  set  aside  upon 
seasonable  application  to  the  court.^ 

§  109.    SigTiatnre  of  Judge. 

The  impression  not  uncommonly  prevails  that  at  common  law  a  judg- 
ment required  the  signature  of  the  court  in  order  to  be  valid.  This 
notion — arising  probably  from  an  ambiguous  use  of  the  phrase  ''sign- 
ing judgment" — is  erroneous ;  and  the  ancient  practice  furnishes  but 

*Levy  ▼.  Levy,  28Md.  25;  Browne  v.  notice  of  a  motion   for  a  Judgment^ 

Browne,  22  Md.  103.  White  ▼.  Sydenstriclcer,  6  W.  V a.  40. 

•  Pormann  ▼.  Frede,  72  Wis.  226,  89  ^  Claggett  v.  Simes,  81  K.  H.  60. 
N.  W.  Rep.  885.    See,  aa  to  defectiye 
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Blight  aid  in  detennining  the  same  qnestion  in  modem  law."  Now 
in  some  of  the  states  the  statates  require  that  the  judgment  itself,  or 
the  record  in  which  it  is  entered  up,  shall  be  signed  by  the  judge ; 
and  in  these  states  some  of  the  decisions  hold  that  unless  this  direo* 
tion  is  complied  with,  the  judgment  will  be  entirely  invalid  and  of  no 
force  or  effect.^  Still,  these  statutes  require  the  signature  only  of 
final  and  definite  judgments  which  pass  upon  the  merits  of  a  contro- 
▼ersy  and  may  constitute  r€$  judicata;  interlocutory  orders,  made  in 
the  progress  of  a  cause,  have  their  effect  without  being  signed  by  the 
judge.^    And  some  of  the  authorities  show  a  tendency  to  construe 


u  French  y.  Pease,  10  Kane.  SI,  66, 
YaleDtioe.  J.:  "It  is  claimed  that  at 
common  law  Judgments  were  not  valid 
unless  they  were  signed,  and  authorities 
are  cited  to  show  the  same.  '  Signing 
Judgment,'  however,  at  common  law, 
did  not  mean  such  a  signing  of  Jadg- 
mentt  u  we  have  been  considering  [u 
€,,  signing  them  by  the  Jndge  on  the 
record].  None  of  the  authorities  cited 
by  counsel  for  plaintiff  in  error  show 
that  a  complete  judgment-entry  after  it 
was  made  needed  to  be  signed,  or  that 
it  wonld  be  invalid  if  not  signed.  The 
words  'signing  judgment'  and  other 
similar  words,  as  used  at  common  law, 
meant  a  very  different  thing  from  sign- 
ing the  completed  Judgment-entry. 
Snch  words  simply  meant  the  allowance 
or  permission  by  the  master,  prothono- 
tary,  or  other  proper  officer,  to  the 
plaintiff  or  defendant,  to  have  Judgment 
entered  in  his  favor  when  the  cause  bad 
reached  such  a  stage  that  he  was  enti- 
tled to  have  a  Judgment  rendered  in  his 
favor.  Bouvier,  Law  Diet  tit.  Signing 
Jvdgment;  also,  tit  Poitea;  8  Bouvier's 
Inst  581,  No.  8818,  §  6.  And  the  com- 
mon law  authorities  nearly  always 
speak  of  one  of  the  partu$,  generally 
the  plaintiff,  'signing  Judgment,' and 
seldom  speak  of  an  officer '  signing  Judg- 
ment' Jacob,  Law  Diet  tit  Judgment; 
2  Tidd's  Prac.  466,  469.  008.  And  the 
Judgment    here    spoken    of    as   thus 


'  signed '  is  in  fact  no  Judgment  at  all.  It 
is  not  a  completed  Judgment  It  has  not 
yet  been  entered  in  full  It  has  not  yet 
l)ecome  a  part  of  the  permanent  rolls  of 
the  court  It  is  really  only  a  right  and 
a  permission  to  take  Judgment  and 
although  an  execution  may  in  some 
cases  be  issued  on  it,  yet  it  cannot  be 
used  as  evidence  in  any  court  of  Justice. 
Bouvier,  Law  Diet  tit  Judgment;  8 
Phillips,  £v.  184.  It  has  been  held  in 
Pennsylvania  that  the  full  or  complet- 
ed Judgment  may  not  be  made  up  for 
years  after  it  is  allowed,  and  then  that 
it  may  be  made  up  from  the  skeleton 
entries  on  the  docket  and  trial-list 
Wilkins  y.  Anderson,  11  Pa.  8t  899. 
Now  if  this  is  good  law,  it  would  not 
seem  necessary  that  the  Judge  should 
sign  the  completed  Judgment  when  it  it 
made  up. " 

1'  Succession  of  Ashbridge,  1  La.  Ann. 
806;  Hatch  v.  Arnault,  8  La.  Ann.  483; 
Baloy  y.  Collins.  80  La.  Ann.  68;  State 
y.  Jumel.  80  La.  Ann.  421;  Sloan  v. 
Cooper.  54  Ga.  486;  Raymond  v.  Smith, 
1  Met  (Ky.)  65;  Galbraith  v.  Sidener, 
28  Ind.  142.  Until  a  Judgment  is  signed 
by  the  Jndge,  it  cannot  acquire  a  lien, 
although  recorded.  Marchal  v.  Hook- 
er, 87  La.  Ann.  464. 

"Wickham  v.  Nalty  (La.),  6  South. 
Rep.  128;  State  v.  Judge  of  Fifth  Dis- 
trict, 12  La.  Ann.  456. 
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such  statutes  in  a  liberal  manner,  instead  of  requiring  an  exact  com- 
pliance  with  their  terms.  Thus  a  judgment  which  the  court  was  com* 
petent  to  render  without  the  verdict  of  a  jury  will  be  upheld  if  found 
entered  on  the  minutes  of  the  day's  proceedings,  the  minutes  of  the 
day  being  regularly  signed  by  the  judge,  though  the  judgment  itself 
bears  only  the  signature  of  counsel.  Such  a  judgment,  it  is  said,  is 
irregular  but  not  void,  and  can  be  amended.^^  So  the ,  signature  of 
the  judge  afSzed  by  consent  in  vacation  is  a  sufficient  authentication 
of  a  decree  in  an  ordinary  action  to  authorize  an  execution.'*  Another 
group  of  cases  goes  much  further  than  this,  and  holds  that  the  require- 
ment that  a  judge  shall  sign  all  judgments  rendered  in  his  court  is 
merely  directory,  and  consequently  that  his  omission  to  do  so  will 
not  avoid  the  judgment  as  to  strangers,  although  it  might,  in  connec- 
tion  with  other  evidence,  be  a  proof  that  the  judgment  was  fraudulent 
or  had  not  been  in  fact  rendered  by  him.'*  In  several  of  the  other 
states,  there  being  no  statutory  requirement  of  this  character,  it  is 
held  to  be  entirely  unnecessary  to  the  validity  of  a  judgment  that  it 
be  signed  by  the  judge;  the  presumption  is,  that  if  it  is  entered  by 
the  clerk,  it  was  so  directed  and  authorized  by  the  court. '^  And  a 
valid  judgment  will  support  an  execution  issued  in  conformity  there- 
with, although  the  formal  record  evidence  of  its  rendition  may  not 
have  been  in  existence  at  the  time  execution  issued.''  In  New  York 
it  is  said:  ''There  is  no  provision  of  the  present  law  requiring  such 
signing.  The  judge  is  to  make  his  'decision  in  writing,*  and  this,  it 
is  presumed,  he  must  sign  by  way  of  authentication.     The  judgment 


i^Tharpe  v.  Cmmpler,  68  Ga.  278; 
Huckaby  v.  tiasser,  09  Ga.  608.  A 
Judgment  signed  "by  the  court,  H., 
plaintiff's  attorney,"  which  was  put  on 
the  minutes,  signed  by  the  Judge,  was 
held  valid  in  Jones  t.  Word,  61  Ga.  26. 

ifiRust  ▼.  Faust,  15  La.  Ann.  477. 

M  Rollins  T.  Henry,  78  N.  Car.  843; 
Keener  y.  Goodson,  89  N.  Car.  278; 
Bartlett  ▼.  Lang,  2  Ala.  161;  Cannon  y. 
Hemphill,  7  Tex.  184;  Cathcart  t.  Peck, 
11  Minn.  45,  (Gil.  24;)  Childs  ▼.  Mc- 
Chesney,  20  Iowa.  481,  89  Am.  Dec. 
545.    The    omission   of  the  Judge  to 
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sign  the  record  at  the  dose  of  the 
term  will  not  invalidate  Judgments  or 
decrees  of  the  term,  although  such 
omission  would  be  gross  neglect.  Hat- 
ter of  Slocomb,  9  Ark.  875. 

i«  California  Southern  RCo.  y.  South- 
ern Pac.  R.  Co.,  67  Cal.  59,  7  Pac  Rep. 
128;  Cathcart  y.  Peck,  11  Minn.  45, 
(Gil.  24;)  Fontaine  v.  Hudson,  98  Mo. 
62,  5  S.  W.  Rep.  692;  Platte  County  y. 
Marshall,  10  Mo.  845. 

^Fontaine  y.  Hudson,  tifpra.  And 
see  Los  Angeles  County  Bank  y.  Ray- 
nor,  61  Cal.  145. 
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itself  is  to  be  entered  in  the  jadgment-book,  and  is  in  theory  entered 
by  the  clerk."^  The  practice  in  Eansas  is  thas  described : — ^the  clerk 
by  order  or  permission  of  the  conrt  enters  the  judgment  in  all  cases 
in  foil  upon  the  journal,  and  this  judgment  (as  well  as  every  other 
proceeding)  is  valid,  and  has  force  and  effect,  as  soon  as  it  is  entered 
on  the  journal,  whether  it  is  ever  signed  by  the  judge  or  not,  and 
whether  it  is  ever  transcribed  into  the  complete  record  or  not.**  And 
it  is  believed  that  a  practice  more  or  less  closely  analogous  to  this  is 
in  vogue  in  a  majority  of  the  states;  so  that  only  in  a  few  jurisdic- 
tions can  the  judge's  signature  be  regarded  as  an  indispensable  requi- 
site to  the  validity  of  the  judgment. 

§  110.    Entry  by  the  Clerk. 

When  a  judgment  has  been  rendered  in  a  cause,  it  becomes  the 
doty  of  the  clerk,  according  to  the  usual  practice,  to  make  a  record 
entry  of  it  in  an  o£Scial  book  kept  for  that  purpose.  In  some  states, 
he  is  required,  at  this  stage,  to  make  up  a  complete  record  of  the  case 
from  its  inception  to  its  close,  or  a  ''judgment-roll;"  in  others,  he 
merely  adds  an  entry  of  the  judgment  to  the  brief  history  of  the  case 
contained  in  his  docket  and  which  consists  of  consecutive  statements 
of  the  steps  taken  in  the  cause  from  the  issue  of  the  writ  on.  The 
object  of  this  entry  is  to  furnish  an  enduring  memorial  and  incon- 
testable evidence  of  the  judgment,  and  to  fix  its  date  for  purposes  of 
appeal  or  creating  a  lien.  But,  as  was  stated  in  the  beginning  of 
this  chapter,  this  proceeding  is  ministerial  only,  and  is  not  essential 
to  the  validity  of  the  judgment  itself.  It  is  none  the  less  the  judg- 
ment of  the  court  because  not  entered  by  the  clerk.  And,  except  for 
certain  special  purposes,  it  does  not  remain  inchoate  or  unfinished 
until  so  entered.  Hence  the  neglect  or  failure  of  the  clerk  to  make  a 
proper  entry  of  record  of  the  judgment,  or  his  defective  or  inaccurate 
entry  of  it,  will  not,  as  between  the  parties,  operate  to  invalidate  the 
judgment.*^     ''The  fact  that  the  clerk  did  not  perform  his  entire  duty 

'DeLaneyv.  Blizzard,  7  Hun,  OS.         Bridges  v.  Thomas,  60  Ga.  878.    Omis- 
*  French  V.  Pease,  10  Eans.  61.  sion  to  properly  record  the  verdict  is 

'^  Craig    V.    Alcorn,    46    Iowa,  660;     a  mere  irregularity  which  does  not  do- 
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in  making  up  the  record  cannot  deprive  parties  of  their  rights.  Even 
although  he  should  entirely  fail  to  make  up  a  record,  such  neglect 
would  not  affect  those  interested  in  the  matter  decided,  if  sufficient 
could  be  found  upon  the  files  and  books  of  the  court  to  show  what 
had  been  done.  What  we  call  the  complete  record  of  a  case  is  noth- 
ing  but  the  history  of  what  has  been  done  in  the  case,  copied  by  the 
clerk  into  a  book  called  the  book  of  records.  It  is  not  the  writing  of 
those  things  in  this  book  that  gives  them  validity.  It  is  the  previous 
action  of  the  court  upon  the  subject-matter.  The  record  is  but  evi- 
dence of  this  action,  and  if,  in  copying,  the  clerk  makes  a  mistake, 
that  mistake  will  be  corrected  by  entries  made  from  time  to  time  of 
the  action  of  the  court,  and  which  entries,  made  in  other  books  of  the 
court,  lay  the  foundation  for  the  complete  records.""  The  docket  of 
a  judgment,  it  is  held  in  New  York,  is  no  part  of  the  record  of  the 
court;  the  entries  upon  the  docket  are  directed  to  be  made  by  the 
clerk,  who,  in  making  them,  acts  in  a  ministerial  capacity,  and  his 
erroneous  or  false  entries  cannot  conclude  the  parties,  whatever  might 
be  the  effect  of  an  entry  which  he  was  authorized  by  law  to  make." 
In  some  of  the  states  it  is  required  by  law  that,  before  a  docket  entry 
is  made  of  a  judgment,  there  shall  be  filed  a  "judgment- roll"  contain- 
ing all  the  papers  necessary  to  be  attached  according  to  the  provis- 
ions of  the  statute.  It  appears  that  unless  this  provision  is  com- 
plied with,  the  docketing  of  the  judgment  is  an  unauthorized  and 
illegal  act."  But  it  is  also  held  that  an  order  denying  a  motion  to  set 
aside  a  judgment  because  of  the  failure  to  file  a  proper  judgment-roll 
is  not  reviewable  in  the  appellate  court.  If  what  was  done  amounts 
to  a  legal  nullity,  no  substantial  rights  of  the  defendant  are  impaired 


stroy  the  yalidity  of  the  Judgment,  at 
least  untU  it  be  set  aside.  Qunn  ▼. 
Plant.  94  U.  &  664.  An  entry  by  the 
prothonotary,  on  his  docket,  of  a  suit, 
and  that  a  Judgment-bond  was  filed  of 
record  therein,  stating  the'  particulars 
of  it  and  the  date  of  entry,  was  held 
a  good  entry  of  Judgment  under  the 
Penna.  Act  of  Feb.  24,  1806.  Helvete 
V.  Rapp,  7  Serg.  &  R.  806. 
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**Newnam'8  Lessee  ▼.  Cincinnati,  18 
Ohio,  828,  881,  Hitchcock.  C.  J. 

^  Booth  ▼.  Farmers'  Bank,  4  Lans. 
801.  If  the  mistakes  or  defects  in 
docketing  the  Judgment  do  not  im- 
pair the  substantial  accuracy  and  ful- 
ness of  the  record  required,  as  notice 
to  persons  interested,  they  will  not 
prevent  the  Judgment  from  becoming 
a  lien.    Hesse  ▼.  Mann,  40  Wis.  660. 

M  Townshend  y. Wesson,  4  Doer,  842. 
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by  the  denial;  and  if  the  roll  is  not  in  due  form,  or  the  filing  for  any 
reason  is  irregular,  the  granting  or  refasing  the  application  is  discre- 
tionazy."  According  to  the  law  and  practice  obtaining  in  other 
skates,  to  constitote  a  judgment  for  the  purpose  of  docketing,  it  must 
first  be  entered  in  the  ''judgment-book."  And  a  docketing  without 
SQch  entry  is  of  no  ayail,  even  though  a  judgment-roll  be  filed  with 
what  purports  to  be  a  oopy  of  a  judgment  in  it.** 

The  general  principle  pointed  out  in  this  chapter — ^that  an  unre- 
corded judgment  is  valid  between  the  parties,  though  it  may  not  be 
notice  to  strangers — ^is  illustrated  by  an  Alabama  decision,  in  which 
it  is  held  that  a  statute  which  requires  decrees  of  the  chancery  court 
Testing  the  title  to  property  in  either  of  the  parties  to  a  suit,  to  be 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  land  is 
situated,  does  not  make  the  vesting  of  the  title  dependent  on  the 
recording  of  the  decree,  but  the  decree  is  affected  by  a  failure  to  have 
it  80  recorded  just  as  a  deed  would  be  under  the  registration  laws.'' 
That  a  judgment  duly  entered  in  the  judgment-book  was  not  signed 
by  the  clerk  is  an  irregularity  and  a  deviation  from  the  ordinary  prac- 
tice, but  it  does  not  vitiate  the  judgment  as  to  third  persons  in  collat- 
eral proceedings."* 


§  IIL    Entry  in  wrong  Book. 

When  the  clerk  is  directed  by  law  to  keep  certain  books  for  the 
entry  of  judgments,  or  to  record  judgments  in  a  book  specially  des- 
ignated by  statute  for  that  purpose,  and  deviates  from  the  course  pre- 
scribed, then  in  either  case,  for  reasons  sufficiently  stated  in  the  pre- 
ceding section,  the  validity  of  the  judgment  is  not  thereby  impaired 
as  between  the  parties.**    As  eoncems  third  persons  the  case  might 


■Whitney  v.  Townsend,  67  N.  Y.  40. 
And  see  Hardin  ▼.  Melton,  28  6.  Car. 
88.  4  8.  E.  Rep.  805. 

"Rockwood  ▼.  Davenport,  97  Minn. 
«8.  85  N.  W.  Rep.  877. 

« Witter  V.  Dudley,  43  Ala.  616. 
There  are  some  cases  which  seem  to 
indicate  that  confessed  Judgments  are 
regarded  as  an  exception  to  the  gen- 
eral principle  above  stated.    But  this 


is  too  much  a  matter  of  statutory  reg- 
ulation to  be  here  discussed  in  detail. 
See  King  ▼.  French.  2  Sawyer.  441; 
Johns  ▼.  Fritchey,  89  Md.  258. 

tt  Artisans'  Bank  v.  Tread  well,  84 
Barb.  553;  Hotchkiss  ▼.  Cutting,  14 
Minn.  542,  (Gil.  408;)  Jorgensen  ▼. 
Griffin,  14  Minn.  466,  (Gil.  846.) 

*In  Minnesota,  notwithstanding  the 
adoption  of  a  code  of  procedure  merg- 
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be  different.  Probably  one  woald  not  be  bound  by  notice  of  a  jadg* 
ment  which  did  not  appear  in  the  book  designated  by  law  as  the 
proper  quarter  in  which  to  direct  his  inquiries,  although  it  might  be 
recorded  in  a  book  regularly  kept  by  the  clerk  but  not  recognized  by 
law.^  Stilly  this  would  not  impair  the  right  to  issue  execution. 
So,  under  the  laws  of  Maryland,  the  entry  of  judgment  in  the  ''per- 
manent  judgment-record"  in  the  first  instance,  and  without  any  pre- 
vious entry  thereof  in  the  "trial-docket,"  as  required  by  the  ordinary 
practice  of  the  trial  courts,  does  not  render  the  judgment  illegal  or 
so  irregular  as  to  require  it  to  be  stricken  out.*^ 

§  112.    Indexing  the  Judgment. 

In  some  of  the  states,  the  index  to  the  record  of  judgments  is  made, 
by  the  effect  of  the  statute,  a  part  of  the  record;  and  a  judgment  is 
not  a  lien  on  real  property  until  properly  indexed,  as  against  a 
purchaser  who  has  searched  the  index  with  due  care;  and  third  per- 
sons cannot  be  charged  with  constructive  notice  of  a  judgment  unless 
the  same  is  correctly  indexed.**  In  Virginia,  however,  an  exactly 
opposite  doctrine  prevails;  the  index  is  no  part  of  the  record  and  is 
not  essential  to  the  creation  of  a  valid  lien."*  We  shall  return  to 
this  subject  in  a  later  chapter.** 


§  113.    Bemedy  against  Olerk  for  improi>er  Entry. 

There  is  no  question  that  the  owner  of  a  judgment  may  maintain 
an  action  for  damages  against  the  clerk  of  the  court  for  neglecting  to 


ing  legal  and  equitable  forms  in  one 
form  of  action  and  providing  only  for 
a ''Judgment"  as  the  determination  of 
ifisnes.  the  clerk  of  a  certain  court  kept 
two  books,  one  labelled  "Judgment- 
book,"  the  other  ** decree-book,"  and 
was  accustomed  to  enter  causes  of  le- 
gal cognizance  in  the  former,  and  eq- 
uity causes  in  the  latter.  Meld,  that  a 
Judgment  of  foreclosure  was  not  im- 
paired by  the  fact  that  it  was  entered 
in  the  "decree-book"  only.  The  error 
in  the  label  was  a  mere  irregularity, 
which  could   not  aifect  the  rights  of 
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parties.  Thompson  ▼.  Bickford,  19 
Minn.  17,  (Gil.  1.)  See  LentUhon  t.  New 
York,  8  Bandf.  721. 

*^8ee  Hesse  ▼.  Mann,  40  Wis.  580. 
See  infra,  §§  404-406. 

SI  Bond  y.  Citizens'  Nat  Bank,  66  Md. 
498,  4  Atl.  Rep.  883. 

ttMetz  ▼.  State  Bank,  7  Kebr.  166; 
Sterling  Manuf.  Co.  ▼.  Early,  69  Iowa, 
94,  28  N.  W.  Rep.  468. 

"Old  Dominion  Co.  t.  Clarke,  2B 
Gratt  617. 

MSeei90*a,  §406, 
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make  a  proper  entry  of  it,  provided  he  shows  an  absolute  loss  of  his 
judgment  in  conseqnence  of  saob  neglect.*  And  the  rale  that  it  is 
the  duty  of  the  creditor  to  see  that  his  judgment  is  properly  entered 
applies  only  as  between  the  parties  and  those  affected  by  the  want  of 
eoDstructive  notice,  but  has  no  reference  to  the  question  of  the  liabil- 
ity of  the  clerk  to  the  plaintiff  whose  judgment  was  wrongly  entered."* 

§  114.    Oontents  of  the  Judgment. 

No  particular  form  of  words  is  usually  considered  necessary  to  show 
the  rendition  of  a  judgment.  The  record  of  the  judgment  is  sufficient 
if  the  time,  place,  parties,  matter  in  dispute,  and  the  result,  with  the 
relief  granted,  are  clearly  stated.^  So,  under  the  ordinary  practice, 
it  is  not  required  to  set  out  in  the  judgment  itself  the  facts  on  which 
it  is  founded ;  it  is  sufficient  if  they  are  stated  in  the  pleadings  and 
ascertained  by  the  judgment."*  And  under  those  systems  of  practice 
which  assimilate  the  legal  and  equitable  jurisdiction,  it  is  not  neces« 
sary  that  the  facts  on  which  a  decree  in  equity  is  based  should  be 
recited  therein.  The  case  is  preserved  in  the  same  manner  as  in  an 
action  at  law,  and  all  the  material  evidence  must  be  incorporated  in 
the  bill  of  exceptions.**  But  it  is  held  that  a  judgment  of  conviction 
Bhoold  contain  the  facts  judicially  ascertained,  together  with  the 
manner  of  ascertaining  them,  and  the  recorded  declaration  of  the 
court  pronouncing  the  legal  consequences  of  those  facts.^ 

§116.    Form  of  the  Judgment. 

"The  judgment  is  the  remedy  prescribed  by  law  for  the  redress  of 
injuries,  and  the  suit  or  action  is  the  vehicle  or  means  of  adminis- 
tering it.  What  that  remedy  may  be,  is  indeed  the  n^sult  of  delibera- 
tion and  study  to  point  out,  and  therefore  the  style  of  the  judgment 

*Blo88om  T.  Barry,  1  Lans.  190.  >•  Hamilton  t.  Ward,  4  Tex.  866. 

"Saylor  v.  Commonwealth  (Pa.),  S  *  Judge  y.  Booge,  47  Mo.  544.    Bat  in 

Atl.  Rep.  227;  Coyne  y.  Souther,  61  Pa.  Illinois  it  is  considered  the  proper  prac- 

8t  453.  tice  to  preserye  the  evidence  by  recitals 

^^  Barrett  y.  Garragan,  16  Iowa,  47;  in  the  decree.    Walker  y.  Carey,  53111. 

Cborch  y.  Crossman,  41  Iowa.  87S;  Or-  470. 

dinary  y.  HcClure,  1  Bailey,  7.  ^Mayfleld  y.  State,  40  Tex.  289. 
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IB,  not  that  it  is  decreed  or  resolved  by  the  court,  for  then  the  judg- 
ment might  appear  to  be  their  own,  but  'it  is  considered/  conaidera^ 
turn  est  per  curiam^  that  the  plaintiff  do  recover  his  debt,  his  damages, 
his  possession,  and  the  like;  which  implies  that  the  judgment  is 
none  of  their  own,  but  the  act  of  law,  pronounced  and  declared  by 
the  court,  after  due  deliberation  and  inquiry."^  This  being  the 
theory  and  practice  of  the  common  law,  there  was  at  one  time  a  dis- 
position on  the  part  of  some  of  our  courts  to  be  very  strict  in  requir- 
ing the  use  of  this  exact  formula>  and  to  hold  that  nothing  could  be 
substituted  for  the  word  "considered**  without  fatal  consequences.^ 
But  a  more  liberal  view  now  obtains^  and  the  cases  hold  that  the 
terms  "decreed,"  "resolved,"  "ordered,"  "judgment  rendered,"  etc., 
are  fully  equivalent  to  the  original  technical  term,  provided  the  entry 
shows  an  actual  giving  of  judgment  and  exhibits  what  it  is  required 
to  specify  with  clearness  and  precision.^  It  may  therefore  be  stated 
as  the  modern  rule  that  the  form  of  the  judgment  is  not  very  mate- 
rial, provided  that  in  substance  it  shows  distinctly  and  not  inferen- 
tially  that  the  matter  had  been  determined  in  favor  of  one  of  the  liti- 
gants, or  that  the  rights  of  the  parties  in  litigation  had  been  adjudi- 
cated.^ In  other  words,  the  sufficiency  of  the  writing  claimed  to  be 
a  judgment  should  always  be  tested  by  its  substance  rather  than  its 
form.^  But  while  this  is  so,  there  are  certain  requisites  of  a  judg- 
ment which  cannot  be  dispensed  with.  In  the  first  place,  the  entry 
must  purport  to  be  an  actual  judgment,  conveying  the  sentence  of  the 
law,  as  distinguished  from  a  mere  memorandum,  note,  or  recital  that 

» 

a  judgment  had  been  or  would  be  rendered.     In  a  case  where  the 


^8  61.  Comm.  896. 

tt  Baker  ▼.  State.  8  Ark.  401. 

«  Johnson  v.  Qillett,  63111.  860;  Dead- 
rick  V.  Harrington,  1  Hemp.  50;  Mink- 
hart  ▼.  Hankler,  19  01.  47;  Taylor  v. 
Runyan.  8  Clarke  (Iowa),  474  On  a 
verdict  for  the  defendant  in  the  county 
court,  judgment  was  rendered  as  fol- 
lows: "I  hereby  render  Judgment 
against  plaintiffs  for  costs  herein. 
Judgment  rendered  against  plaintiffs 
for  costs;*  held^  that  the  Judgment, 
though  informal  and  incomplete,  was 
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not  Told.  Marsh  y.  Bnyder,  14  Nebr.  8^ 
14  N.  W.  Rep.  804.  In  Pennsylvania, 
the  entry  "Judgment  on  verdict*  may, 
in  a  «0i.  fa,  upon  it,  be  considered  as 
the  Judgment  which  the  plaintiff  was 
entitled  to  have.  Shirtz  v.  Shirtz,  6 
Watts.  255. 

^  Scott  V.  Burton,  6  Tex.  823,  55  Am. 
Dec.  783;  Hamman  v.  Lewis,  84  Tex. 
474. 

« Humboldt  Mijl  Ck>.  T.  Terry,  11 
Nevada,  387. 
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record  staied  as  follows :  "This  cause  coming  on  to  be  heard  on  the 
demurrer  to  the  plaintiff's  petition  heretofore  filed,  the  court,  after 
hearing  the  argument  of  counsel  thereon,  and  after  due  considera- 
tion,  sustained  said  demurrer  and  rendered  judgment  for  the  defend- 
ant and  against  the  plaintiff  for  the  costs  of  this  action  taxed  at 
$11. SO,"  it  was  held  that  this  was  no  judgment,  but  a  mere  recital 
that  one  had  been  rendered  for  costs.f*  In  the  next  place,  a  true 
judgment  must  be  distinguished  from  a  mere  order,  or  direction,  or 
permission  to  the  clerk  to  enter  a  judgment.  A  document  of  the 
latter  kind  has  not  the  force  or  the  characteristics  of  a  judgment, 
and  will  not  support  an  execution.^  It  is  further  to  be  noted,  in 
connection  with  matters  of  form  in  judgments,  that  a  much  less 
degree  of  technicality  and  formality  is  required  in  the  judgments  of 
justices  of  the  peace  and  other  inferior  courts,  than  is  exacted  in 
respect  to  the  judgments  of  courts  of  record.  In  the  ease  of  judg- 
ments  of  the  former  order,  it  is  generally  held  sufficient  if  the  books 
and  papers  disclose  with  reasonable  certainty  that  a  judgment  was 
m  fact  rendered  for  one  of  the  parties,  and  for  what  amount,  or  even 
that  a  verdict  was  returned  on  which  no  judgment  was  actually 
entered.*  It  is  also  to  be  remarked  that  irregularities  and  defects  of 
form,  in  judicial  proceedings,  can  be  taken  advantage  of  by  parties 
and  privies  only;  third  persons  have  no  right  to  interfere.* 


«MiUer  v.  B.  &  M.  R.  Co..  7Kebr. 
^.  An  entry  thus: — "Judgment  ac- 
cordingly taxing  all  costs  against 
deft,"  is  not  a  Judgment  Roberta 
Y.  State,  8  Tex.  App.  47.  An  entry  of 
Judgment  as  follows :  *  Whereupon  the 
oonrt  enters  Judgment  upon  the  find- 
ing. '  is  insufficient.  Faulk  v.  Kellums, 
54  BLISS. 

'The  following  entry  in  the  minutes 
of  a  court,  "verdict  for  plaintifiF,  let 
writ  issue,  *  is  not  a  judgment,  and  ex- 
ecution thereon  is  void.  Btark  v.  Bil- 
lings, 15  Fla.  818.  But  where  the  rec- 
ord in  a  cause,  after  reciting  the 
trial  and  verdict,  proceeded:  "There- 


fore it  is  considered  and  adjudged  by 
the  court  that  the  plaintiff  in  this  ac- 
tion have  Judgment"  etc,  held,  that 
this  was  a  Judgment  and  not  merely  an 
order  for  judgment,  and  the  court  did 
not  err  in  refusing  to  set  aside  the 
docketing  thereof,  and  subsequent  pro- 
ceedings thereon,  on  the  ground  that 
there  was  no  Judgment  Potter  v.  Ea- 
ton, 26  Wis.  882. 

« Elliott  V.  Jordan,  7  Baxt  876; 
Gaines  v.  Betto,  2  Dougl.  (Mich.)  08; 
Overall  v.  Pero,  7  Mich.  815;  Lynch  v. 
Kelly,  41  Cal.  282;  Felter  v.  MuUiner,  2 
Johns.  181. 

•Breading  v.  Boggs,  20  Pa.  6t  88. 
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§  116.    Designatioii  of  the  Parties. 

^To  constitute  a  valid  judgment^  the  record  of  it  must  contain 
6u£Scient  certainty  and  precision  to  enable  the  clerk  to  issue  an  exe- 
cution by  inspection  of  the  entry,  without  reference  to  other  entries." 
In  the  case  from  which  this  quotation  is  taken,  the  judgment  was 
against  '*tbe  Captain  and  Master  of  the  Steamboat  Mollie  Hamilton,* 
and  there  was  nothing  in  the  record  to  disclose  the  name  of  the  cap- 
tain or  master.  It  was  accordingly  held  that  the  judgment  was  Yoid." 
The  decision  was  undoubtedly  correct  on  the  facts  of  the  case,  bat 
the  general  rule  announced  must  not  be  understood  as  declaring  that 
the  judgment  itself  cannot  be  aided  in  this  respect  by  reference  to 
other  parts  of  the  same  record.  For  numerous  authorities  hold  that 
a  judgment  expressed  to  be  merely  for  or  against  the  ^'plaintiff'*  or 
the  "defendant"  will  be  sufficient,  if  the  names  of  the  parties  thas 
designated  can  be  ascertained  without  ambiguity  from  other  parts  of 
the  record.^  So  in  a  case  where,  although  the  complaint  states  no 
cause  of  action  against  any  but  the  defendant,  a  third  person  is  per- 
mitted on  bis  own  petition  to  appear  and  answer,  and  a  verdict  is 
found  against  "the  defendant,"  the  use  of  the  plural  "defendants*' 
in  the  judgment  will  be  treated  as  a  *  merely  clerical  error,  and  the 
judgment  be  held  as  one  against  the  original  defendant  only."  So 
a  judgment  for  a  definite  amount  should  not  be  set  aside  because  it 
fails  to  state  that  it  is  for  the  plaintiff  against  the  defendant,  where 
the  declaration  sets  forth  a  cause  of  action  and  the  parties  thereto.** 
Nevertheless,  a  patent  ambiguity  on  the  face  of  the  judgment  cannot 
be  thus  cured  or  aided.  In  an  Ohio  decision  the  court  said:  "The 
order  of  the  court  was  that  these  instalments  should  be  paid  by  the 
parties  jn  partition  '  or  their  representatives  or  assigns,*  and  in 
default  that  execution  should  issue  therefor.    This  order  is  void  for 

M  Captain  of  Steamer  Mollie  Hamil-  •>  Taylor  v.  Taylor,  64  Ind.  86(L    See 

ton  V.  Paschal,  0  Heisk.  208.  also  Holcomb  v.  Tift,  64  Mich.  647,  90 

» Aldrich  v.  Maitland.  4  Mich.  205;  K.  W.  Rep.  627;  Finnagan  v.  Mancbee- 

Smith  Y.  Chenault,  48  Tex.  455;  Little  ter,  12  Iowa,  621. 

T.  Birdwell,  27  Tex.  688;   Collins  ▼.  "Adams  v.  Walker,  50  Qa.  006L 
Hyslop,  11  Ala.  508;  Wilson  v.  Nance, 
11  Humph.  189. 
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QDcertainty.  A  jodgment  against  A.  or  B.  is  no  valid  judgment  against 
either  A.  or  B.,  and  is  simply  void."**  On  the  other  hand,  in  a  suit 
to  enforce  a  resulting  trust  on  payment  of  money  due  the  holders  of 
the  legal  title,  a  decree  requiring  such  holders  to  convey  to  ''the 
heirs  at  law  of  W.  B."  is  proper,  without  requiring  that  the  persons 
intended  be  individually  named."*  So  a  judgment  rendered  against 
a  defendant  omitting  bis  Christian  name  cannot  be  considered  void, 
but  an  action  may  be  maintained  against  him  on  such  judgment, 
averring  his  identity,  and  the  plaintiff  may  prove  by  parol  that  be  is 
the  person  against  whom  the  judgment  was  rendered.**  It  is  suffi- 
cient if  the  memorandum  of  the  style  of  a  cause,  made  by  the  clerk, 
indicate  with  reasonable  certainty  to  what  suit  it  relates.  The 
description  of  the  parties  by  the  name  of  their  firm  is  sufficient,  and  a 
judgment  in  favor  of  the  plaintiffs  against  the  defendants  is  sufficient, 
as  the  pleadings  show  who  they  are.*'  In  Ohio  it  is  required  by 
statute  that  the  judgment  shsll  certify  which  of  the  defendants  ia 
principal  and  which  surety ;  but  this,  it  is  held,  only  applies  where 
they  are  sued  jointly,  and  if  judgment  is  recovered  in  an  action 
against  the  surety  alone,  it  is  not  Jiecessary  to  its  validity  that  it 
should  specify  the  fact  of  his  suretyship.**  The  title  of  a  case  is 
matter  of  form  only,  and  a  clerical  error  therein  will  not  vitiate.** 

S  117.    DesigTiation  of  the  Property. 

When  a  judgment  has  to  do  with  specific  property,  it  is  essential 
that  the  property  be  designated  in  the  judgment  with  such  a  degree 
of  certainty  that  it  can  be  identified  without  reasonable  opportunity 
for  mistake.     Thus  a  decree  for  the  distribution  of  an  estate  should 


MMiUer  ▼.  Peters,  25  Ohio  St  870. 

•Low  V.  Graff,  80  Dl.  860. 

•Newcomb  v.  Peck,  17  Vt  803.  44 
Am.  Dec  840:  Root  v.  Fellowes,  6  Cush. 
89.  The  mere  entry  upon  the  Judg- 
ment docket  of  a  Judgment  against  K 
A«  Swift,  when  defendant's  name  was 
A.  K  Swift,  would  not  invalidate  the 
whole  proceeding,  if  the  Judgment 
upon  the  court's  record  was  duly  en- 


tared  against  A.  E.  Swift,  and  in  the 
absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  it  was  so  duly  en- 
tered. Preston  v.  Wright,  60  Iowa,  861, 
14  N.  W.  Rep.  852. 

•^  Collins  V.  Hyslop,  11  Ala.  508. 

M  Wilkins  ▼.  Ohio  Nat  Bank.  81  Ohio 
St  666. 

»  Ewing  V.  Hatfield,  17  Ind.  618. 
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set  out  specifically  the  property  to  be  distributed.^  So  a  judgment 
of  recovery  in  trespass  to  try  title  is  void  if  it  does  not  describe  the 
land  with  sufficient  certainty  to  identify  it."  But  because  there  is  a 
want  of  certainty  in  the  description  of  land  ordered  to  be  sold  to 
satisfy  a  judgment,  it  does  not  follow  that  the  judgment  is  otherwise 
bad.  Though  such  want  of  certainty  renders  void  what  it  refers  to, 
unless  the  plaintiff  in  the  execution  be  dissatisfied  no  other  person 
has  cause  of  complaint.**  But  here  also,  as  in  respect  to  the  deaig* 
nation  of  the  parties,  (he  judgment  may  be  aided  by  intendments  and 
additional  data  drawn  from  the  pleadings  and  other  parts  of  the  rec- 
ord. Thus  a  decree  is  not  void,  nor  incompetent  as  evidence,  because 
it  contains  no  description  of  the  land  thereby  decreed  to  be  conveyed, 
if  it  refers  to  the  petition  in  the  action,  for  such  description,  in  apt 
and  sufficient  words.**  Indeed  the  authorities  go  even  further  than 
this.  For  it  has  been  held  that  a  judgment  that  plaintiff  recover 
"the  property  in  controversy,"  or  in  default  thereof  a  sum  fixed  as  its 
value,  will  not  be  reversed  for  uncertainty  in  the  recovery,  where, 
although  the  petition  claims  several  articles,  the  record  shows  that 
the  controversy  was  reduced  to  two  of  them.** 

§  118.    Designation  of  Amount  of  Becovery. 

The  amount  of  a  judgment  must  be  stated  in  it  with  certainty  and 
precision.  All  judgments  must  be  specific  and  certain;  they  must 
determine  the  rights  recovered  or  the  penalties  imposed,  and  be  sach 
as  the  defendant  may  readily  understand  and  be  capable  of  perform- 
ing.** A  judgment,  it  is  said,  must  be  so  certain  that  the  clerk  can 
issoe  an  execution  by  inspection  of  it,  without  reference  to  other 
entries.**  Hence  a  judgment  which  is  uncertain  as  to  the  amount 
which  it  awards  is  invalid.*'  For  example,  a  judgment  against  a 
garnishee  "for  the  amount  of  his  answer  or  so  much  thereof  as  will 

«» Jones  T.  MiDogue.  29  Ark.  687.  MOoleman  t.  Reel  (Iowa),  89  H.  W. 

•1  Hearne  ▼.  Erhard.  88  Tez.  60.  Rep.  510. 

«  Gear  v.  Hart,  81  Tex.  185.  •  People  t.  Plrfenbrink.  96  DL  68. 

<>  Foster  t.  Bowman.  56  Iowa.  287,  7        *Boyken  v.  State.  8  Terg.  4ML 
N.  W.  Rep. 5ia    iSee  also  Jones  y.  Belt,        ^  Jones  ▼.  Acre,  Minor,  0. 
2  GUI,  106. 
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Batisfy  the  plaintiff's  debt  and  eoBts**  has  been  held  void  for  nnoer- 
tainty.*"  And  a  finding  that  a  garnishee  was  liable  for  one  of  two 
amounts,  which  are  to  be  determined  by  a  fatnre  contingency,  was 
not  considered  a  judgment  at  alU* 

Nevertheless,  id  certum  est  quod  cerium  reddi  potest;  and  we  are 
unable  to  discover  any  good  reason  why  this  maxim  should  not  apply 
to  the  amount  of  a  judgment  as  well  as  in  any  other  case.  An 
obscure  or  ambiguous  designation  of  the  parties  or  the  subject*matter 
involved  may  be  oonstrued,  as  we  have  seen«  with  reference  to  the 
other  parts  of  the  record.  And  if  the  pleadings,  or  the  verdict, 
show  the  actual  amount  of  the  recovery,  without  any  doubt  or  room 
for  mistake,  it  would  seem  that  the  judgment  should  not  be  consid- 
ered invalid,  at  least  as  between  the  parties,  for  its  failure  to  specify 
the  sum  awarded  vrith  precision.  It  must  be  admitted  that  the 
authorities  hardly  go  to  the  length  of  sanctioning  the  rule  here  sug- 
gested, although  the  general  principle  of  construing  a  judgment  by 
the  record  is  not  disputed.  But  the  cases  certainly  justify  the  state- 
ment that  if  the  judgment-entry  itself,  without  naming  the  amount 
of  recovery,  contains  data  which  permit  its  calculation,  a  suffi- 
cient degree  of  certainty  is  attained.  Thus  a  judgment  for  interest 
from  a  day  mentioned  is  sufficiently  oertain  without  fixing  the 
amount.'*  80  also,  if  a  verdict  be  found  for  a  fixed  and  definite 
amount,  and  the  judgment  refers  to  the  verdict  in  explicit  terms  (as  if 
it  is  expressed  to  be  ''for  the  said  sum  assessed  as  aforesaid"),  it  is 
considered  to  be  sufficiently  precise.^  But  it  is  error  to  render 
judgment  on  a  verdict  for  the  plaintiff  which  fails  to  state  how  much 


**  Berry  v.  Anderson,  3  How.  (Miss.) 
M8. 

*  Battell  V.  Lowery,  46  Iowa,  49.  See 
Early  v.  Moore,  4  Munf.  282.  An  en- 
try, upon  the  rendition  of  a  verdict  for 
plaintiff,  that  "defendant  is  entitled  to 
a  credit  to  be  ascertained  by  A.  and  B., 
aad  the  derk  is  then  authorized  to  en- 
ter a  rmnitUhir,  Judgment  of  the  court 
accordiogly  and  for  costs.  *  is  not  a 
Judgment  then  rendered,  but  an  agree- 
meat  for  a  judgment  to  be  rendered 
sabiequently,  upon  the  ascertainment 

lAW  Jun&v.l — 9 


by  the  referees  of  the  credit  to  which 
the  defendant  is  entitled.  McDvaine 
V.  Batchelor,  8  Dev.  &  B.  62. 

7*Dinsmore  v.  Austill,  Minor,  89. 

71  £1118  V.  Dunn.  3  Ala.  682.  A  Jus- 
tice's judgment  ** that  the  plaintiff  re- 
cover the  sum  as  claimed  in  the  above 
case,  "will  be  sustained,  notwithstand- 
ing its  informality,  when  the  record 
shows  that  the  action  was  oMumpsit  for 
f81,  and  defendant  appeared  and  con- 
tested the  claim.  Ladnier  v.  Ladnier, 
S4  Miss.  868,  1  South.  Rep.  402.    On 
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he  should  recover,  when  all  debt  is  denied  by  the  defendant.  In 
snoh  case  the  jury  should  have  been  requested  to  retire  and  find 
bow  much  the  plaintiff  ought  to  recover.^ 

If  there  are  blanks  in  the  judgment,  instead  of  a  statement  of  its 
amount,  this  will  destroy  its  force  and  effect  for  most  purposes,  or 
at  least  leave  it  incomplete  until  the  blanks  are  filled.    For  instance, 

a  judgment  that  the  party  recover  "costs  of  suit  taxed  at ,**  the 

amount  of  costs  not  being  inserted  in  the  record,  will  not  support  a 
declaration  upon  the  judgment  as  for  a  fixed  sum,  nor  can  th'e  defect 
in  the  record  be  supplied  by  resorting  to  an  entry  upon  the  clerk's 

dockef    So  a  confession  of  judgment  for  " dollars,"  and  bo 

entered,  creates  no  lien  on  the  property  of  the  judgment  debtor  while 
it  remains  in  that  condition.'^  In  Pennsylvania,  however,  it  appears 
to  be  the  rule  that  a  judgment  entered  for  an  unliquidated  sum  will 
sustain  an  execution  and  a  sheriff's  sale  thereon,  if  the  actual  amount 
of  the  judgment-debt  be  indorsed  on  the  execution.'*  When  the  clerk 
enters  a  judgment,  leaving  blanks  for  the  amount  of  damages  and 
costs,  the  case  being  one  where  such  amount  can  be  ascertained  by 
mere  calculation,  the  court  has  power  to  order  the  blanks  to  be  filled 
up  at  the  next  term,  the  clerk  having  died  during  the  session;'* 
or  if  the  clerk  himself  fills  up  the  blanks,  after  the  lapse  of  more  than 
a  year  from  the  judgment,  bis  doing  so  will  not  invalidate  the  judg- 
ment so  far  as  to  expose  it  to  collateral  impeachment,  although  it 
may  be  ground  for  a  writ  of  error."  Another  question  arises  in  the 
ease  of  a  judgment  where  a  blank  is  left  for  the  costs  alone.  Undoubt- 
edly the  judgment  is  not  perfect  until  this  blank  is  filled.  But  it  is 
held  that  the  record  of  a  judgment  which  is  regular  in  aU  respectSt 


overmling  a  frivolouB  demurrer  to  a 
complaint  for  a  specific  sum  for  goods 
•old  and  delivered,  and  no  answer  over, 
Judgment  for  the  sum  claimed  is  prop* 
•r,  without  taking  proof  of  the  amount 
of  damages.  Adrian  ▼.  Jackson,  76  K. 
Car.  586. 

7S  Bartle  v.  Plane,  68  Iowa,  227, 26  N. 
W.  Rep.  88. 

^Noyes  v.  Newmarch,  1  Allen,  61. 

^  Lea  ▼.  Yeatei,  40  Qa.  66.    The  Jadg- 
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ment  record  in  a  case  left  the  amount 
of  the  judgment  blank,  except  aa  to 
$4.05  costs.  In  the  docket  it  was  en- 
tered as  $265  damages  and  $16.06  coata 
with  10  per  cent  interest.  MM,  good 
as  a  Judgment  for  $4.96  onlj.  Case  T. 
Plato,  64  Iowa.  64.  6  N.  W.  Rep.  128. 

n  See  Ulshaf er  ▼.  Stewart.  71  Pa.  8t 
170;  Gray  y.  Coulter,  4  Pa.  St  ISa 

»  Hagler  v.  Mercer,  6  Fla.  721. 

nxind  y.  Adams,  10  Iowa,  886. 
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except  that  the  costs  are  left  blank  antil  they  are  taxed  by  the  court, 
and  then  inserted,  is  admissible  in  evidence  in  an  action  of  debt  on 
that  judgment.'*  A  distinction  is  taken,  in  one  of  the  recent  cases, 
which  we  believe  to  be  well  founded.  It  is  held  that  as  respects  the 
lien  or  the  validity  of  a  jadgment  informally  entered  and  docketed 
without  the  taxation  and  insertion  of  costs  therein,  the  omission  is 
to  be  treated  as  a  mere  irregnlarity ;  but  for  the  purposes  of  an  appeal, 
the  prevailing  party,  seeking  to  limit  the  rights  of  his  adversary,  is 
to  be  held  to  strict  practice,  and  the  judgment  is  not  to  be  deemed 
perfected  until  the  costs  to  which  he  is  entitled  are  duly  taxed  and 
inserted  in  the  judgment.^ 

All  judgments  rendered  in  this  country  should  be  expressed  in 
the  American  denominations  of  money.  A  judgment  given  by  the 
court  for  a  certain  amount  in  francs  is  therefore  erroneous,  and  will 
be  amended  on  appeal  so  as  to  express  the  amount  in  dollars  and 
cents."  It  has  sometimes  been  made  a  question  whether  the  state- 
ment of  the  amount  of  a  judgment  in  figures  merely,  instead  of  the 
Bum  being  written  out,  would  impair  its  validity.  There  are  cases 
wkichhold  a  judgment  so  expressed  to  be  defective  to  the  point  of 
invalidity.*^  Other  authorities  seem  reluctant  to  admit  that  this 
alone  would  absolutely  avoid  the  judgment  so  as  to  render  it  open 
to  collateral  attack."*  While  the  practice  is  undoubtedly  loose  and 
irregular,  it  is  difficult  to  see  in  it  any  sufficient  ground  for  consid- 
ering the  judgment  entirely  void.  If  the  amount  of  recovery  stated 
in  figures  in  a  judgment  differs  from  that  stated  in  writing,  but  the 
recitals  in  the  judgment  itself  show  the  former  to  be  the  true  amount, 
the  error  is  not  sufficient  cause  for  the  reversal  of  the  judgment.**  If 
the  amount  of  the  judgment  is  written  out,  the  designation  '* dollars" 
(or  "cents,"  or  both,  as  the  case  may  be)  must  be  appended  to  it. 


"Calhoun  v.  Teriy  Porter   Co.,  SI        ^  RichardBon  y.  Rogers,  87  Minn.  461. 

Conn.  520.    In  California,  the  clerk  has  86  N.  W.  Rep.  270. 
no  right  to  insert  costs  after  the  Judg-        ^  Erlange  y.  Avegno,  24  La.  Ann.  77. 
ment  is  entered  and  the  record  com-        >i  Bmith  ▼.  Miller,  8  N.  J.  Law,  176, 14 

pieted.    The  remedy  in  such  case  is  bj  Am.  Dec  418;  Linder  y.  Monroe,  88  IlL 

s  motion  to  the  court  for  amendment  890. 

Chapin  y.  Broder,  16  CaL  403.  SFullerton  y.  Eelliher,  48  Mo.  6421 

«Oaye  y.  Houston,  66  Tex.  619. 
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Thas  a  judgment  for  "foar  hundred  and  sixty-one  and  53-100  dam- 
ages" is  not  for  any  sum  of  money  and  is  therefore  a  nullity*^  Bat 
it  has  also  been  held,  and  by  a  ^ery  high  authority,  that  the  omis- 
sion of  the  vord  "dollars"  in  a  verdict  for  the  plaintiff  in  an  action 
of  assvmpsit  does  not  affect  the  validity  of  a  judgment  entered  thereon 
according  to  the  manifest  intent  of  the  jury.^  If  the  amount  of  the 
judgment  is  expressed  in  figures,  the  dollar-mark,  or  some  other 
appropriate  sign  must  be  used  to  show  the  sum  intended.  The  nooes- 
sity  for  a  statement  of  this  kind  arises  from  the  loose  manner  of  keep- 
ing the  records  of  tax-judgments  which  formerly  prevailed  in  some 
of  the  states,  and  was  often  brought  to  the  notice  of  the  courts.  The 
rule  is  that  a  judgment  for  taxes  is  fatally  defective  if  it  does  not 
show  the  amount  of  the  tax  for  which  it  was  rendered;  and  the  use 
of  numerals  simply,  without  any  words,  marks,  or  signs  to  indicate 
that  they  stand  for  money,  and  for  what  denominations  of  money,  is 
not  suffitsient.^  This  rule  governs  also  in  case  of  a  judgment  for  a 
special  assessment.^  It  may  be  concieded,  however,  that  the  use  of 
the  dollar-mark  is  not  indispensable,  if  the  amount  can  be  indicated 
with  certainty  by  any  other  device  or  contrivance.^ 

An  entry  of  judgment  for  the  right  sum,  but  inaccurately  named 
"^damages"  instead  of  "debt," — or  so  much  debt  and  so  much  dam- 


••  Carpenter  v.  Sherfy,  71  111.  427. 
The  court  said:  "We  have  no  right  to 
indulge  in  presumptions  as  to  what  was 
found  hy  the  court;  we  must  take  the 
record  as  it  reads.  A  Judgment  should 
be  for  a  certain  and  definite  sum  of 
money. " 

»  Hopkins  v.  Orr,  124  U.  8. 510, 8  Sup. 
Ct.  Rep.  590. 

M  Woods  V.  Freeman,  1  Wall.  898; 
Lawrence  ▼.  Fast,  20  HI.  888,  71  Am. 
Dec.  274;  Lane  v.  Bommelmann,  21  111. 
143;  Gibson  ▼.  Chicago,  22  111.  572;  £p- 
pinger  v.  Kirby,  28  111.  521;  Dukes  v. 
Rowley,  24  111.  210;  Bailey  ▼.  Doolittle. 
24  111.  577;  Potwin  y.  Oades,  45  Ul.  867; 
People  ▼.  Savings  Union,  81  Cal.  185; 
Randolph  v.  Metcalf,  6  Coldw.  400; 
Tidd  ▼.  Rines,  28  Minn.  201,  2  N.  W. 
Rep.  187;  Black,  Tax  Titles.  §  60. 
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« Pittsburgh,  F.  W.  A  a  R.  Co.  ▼. 
Chicago.  53  111.  80. 

^  In  the  case  of  Gutzwiller  ▼.  Crowe. 
82  Minn.  70,  19  N.  W.  Rep.  844,  it  ap- 
peared that,  in  the  entry  of  a  tax-Jadg- 
mem  on  the  official  books,  there  was  a 
column  headed  ** Total  amount  of  Judg- 
ment," and  in  this  column  appeared 
three  Arabic  numerals,  the  first  sepa- 
rated from  the  others  by  a  short  per- 
pendicular line;  it  was  held  that,  in  rea- 
sonable intendment,  this  must  denote 
money,  and  that  it  was  a  sufficient  des- 
ignation of  the  amount  of  the  Judg- 
ment. This  decision  was  declared  to 
be  consistent  with  Tidd  ▼.  Rines,  26 
Minn.  201,  2  K.  W.  Rep!  187;  because 
one  of  the  grounds  on  which  that  case 
was  ruled  was  that  the  figorea  were  not 
separated  by  any  line  or  decimal  oiark. 
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ages,— is  not  reversible  error.*  And  where  the  reeord  of  a  jadg- 
ment  does  not  show  of  what  the  judgment  was  made  up,  it  is  compe- 
tent to  show  that  fact  by  extraneous  evidence.** 

§  118.    Conditions  in  Judgment. 

''When  a  judgment  is  recovered  according  to  the  terms  and  condi- 
tions of  a  written  obligation  for  the  payment  of  money,  and  those 
terms  and  conditions  expressly  either  limit  the  lien  of  any  judgment 
which  may  be  recovered  upon  it,  or  waive  the  benefit  of  aU  laws 
exempting  property  from  levy  and  sale  on  any  execution,  or  waive  the 
right  of  inqtiisition  upon  the  delinquent's  real  estate,  and  in  the  entry 
of  the  judgment  this  is  set  forth  upon  the  docket,  it  must  be  held  to 
be  a  part  of  the  record  of  the  judgment,"  and  therefore  will  affect 
snbseqaent  purchasers.*^  But  a  judgment  on  an  ordinary  promissory 
note,  though  given  for  the  purchase-money  of  real  estate,  should  not 
contain  provisions  declaring  it  a  lien  on  such  real  estate  and  order- 
ing that  the  same  be  sold  to  satisfy  it.  It  should  be  an  ordinary  per- 
Bonal  judgment  against  the  defendant,  authorizing  an  ordinary  exe- 
CDtion  to  be  issued  against  the  property  in  general  of  the  debtor.^ 
In  an  action  of  replevin,  where  the  plaintiff  obtains  possession  of  the 
property  and  retains  the  same,  and  is  in  possession  of  the  property 
&t  the  time  the  judgment  is  rendered,  it  is  neither  necessary  nor  proper 
to  render  a  judgment  in  favor  of  the  plaintiff  for  the  value  of  the 
property  in  case  a  return  thereof  cannot  be  had."  As  a  general  rule, 
&  jndgment  has  properly  nothing  to  do  with  the  means  of  its  enforce- 
ment ;  it  merely  pronounces  the  sentence  of  the  law  upon  the  facts 
ascertained  in  the  case. 

*  Carver  v.  Adams,  40  Vt.  668.    In  a  »  Gilbert  v.  Earl,  47  Y t.  0. 

iQit  for  the  recovery  of  land  and  dam-  *^  Hageman  v.  Salisberry,  74  Pa.  8t 

ages  for  detention,  the  Jndgments  for  280.    And  see  Little  v.  White,  8  Ind« 

^e  land  and  for  the  rents  are  as  dig-  644. 

tinct  as  if  separate  Judgments  were  **  Greene  v.  Barnard.  18  Eans.  518. 

Tendered  in  diilerent  suits.    8hean  v.  » Mills  v.  Kansas   Lumber  Co.,  26 

CQQDingham,  6  Bush,  12a              *  Eans.  674. 
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§  120.    Joint  BefencUmts. 

At  the  common  law,  it  was  an  inflexible  rale  that  if  an  action  was 
brought  against  two  or  more  defendants  jointly,  the  plaintiff  could 
have  judgment  only  against  aU  of  them  or  none  of  them;  the  single 
exception  being  in  the  case  where  one  of  the  defendants  succeeded  in 
establishing  a  defense,  such  as  his  personal  disability,  peculiar  to 
himself.  If  one  defendant  suffered  defaalt,  no  final  judgment  could 
be  given  against  him,  as  we  have  already  stated,*^  until  the  case  was 
disposed  of  as  to  the  others,  and  not  even  then  unless  the  verdict  was 
in  the  plaintiff's  favor.  Under  this  practice,  therefore,  it  was  error 
to  give  judgment  against  one  of  the  defendants  sued  without  dispose 
ing  of  the  suit  as  to  the  other  defendant;  a  final  conclusion  must  be 
reached  as  to  all  of  them,  one  way  or  the  other,  at  the  same  time." 
Bat  now  it  is  provided  by  statute  in  some  of  the  states  that  ''in  an 
action  against  several  defendants,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more  of  them»  leaving  the  action  to 
proceed  against  the  others,  whenever  a  several  judgment  is  proper."  ^ 
In  a  case  where  this  law  was  to  be  applied,  the  court  said :  ''As  no 
order  was  made  as  to  the  other  defendant,  the  action  is  still  pending 
against  him,  and  the  court  had  a  right  to  render  a  judgment  against 
one,  and  continue  the  action  as  to  the  other;  although  no  order  of 
continuance  seems  to  have  been  entered,  yet  the  action  stood  oon* 
tinned  by  operation  of  law."  ^ 

§  121.    Time  of  entering  Judgment. 

By  the  rule  of  the  common  law,  if  a  judgment  was  not  stayed  by 
a  motion  in  arrest,  or  for  a  new  trial,  or  other  appropriate  proceed- 
ing, within  the  first  four  days  of  the  next  term  after  the  trial,  it  waa 

M  Supra,  %  83.    In  an  action  of  trover  ^  Johnson  ▼.  Vanghan,  9  B.  Mon.  817. 

against  two.  one  of  whom  is  defaulted  See  Creigb  y.  Hedrick.  6  W.  Va.  140. 

and  the  other  found  guilty  by  the  Jury.  ••Code  N.  Y.  g  274;  Ode  Wis.  §  184; 

there  is  but  one  assessment  of  damages  Code  of  Ciy.  Prac.  Ey.  §  870;  Code  dy, 

and  a  joint  judgment.    Qerrish  ▼.  Cum-  Proc.  Cal.  g  578. 

mings.  4  Cush.  891.  *7  Patton  y.  Shanklin,  14  B.  Mon.  l(k 
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then  to  be  entered  opon  the  roll  or  record.     Statutes  fixing  the  time 
of  entering  a  judgment  upon  verdict  exist  in  some  of  the  states,  and 
require  notice  in  this  connection.     Thus  the  New  Tork  Code  pre- 
Beribes  the  lapse  of  fonr  days  after  the  verdict  before  the  rendition  of 
judgment;  bnt  it  is  held  that  judgment  may  be  entered  upon  the  ver- 
dict immediately,  and  relief  may  be  had  against  the  verdict  within 
four  days  afterward,  if  there  be  ground  for  it,  notwithstanding  the 
judgment.**    But  the  case  is  different  under  a  statute  which  declares 
that  judgments  on  the  decision  of  the  court  may  be  entered  ''after 
the  expiration  of  four  days  from  the  filing  of  the  decision  and  the 
serviee  upon  the  attorney  of  the  adverse  party  of  a  copy  thereof,  but 
not  before.**     Here,  it  is  held,  four  fnll  calendar  days  must  elapse 
after  the  filing  of  a  decision  and  notice  thereof  before  judgment  can  be 
properly  entered;  and  here  the  rule  of  interpretation  which,  in  com- 
puting time,  excludes  the  first  and  includes  the  last  day,  has  no 
application,  the  provision  being  clear  and  explicit."    In  Pennsylva- 
nia, a  law  requires^**  that  judgment  shall  not  be  entered  on  the 
report  of  a  referee  until  after  the  expiration  of  thirty  days.     But  in 
a  case  where  the  prothonotary  entered  a  judgment  on  the  same  day 
on  which  the  report  was  filed,  it  was  considered  that  this  should  not, 
on  error,  be  treated  as  material,  where  it  appeared  that  exceptions  to 
the  report  were  subsequently  filed  and  acted  upon,  and  no  attention 
paid  to  the  mistake.'*'     On  the  other  hand,  the  California  Code  pro- 
vides that  "when  trial  by  jury  has  been  had,  judgment  must  be 
entered  by  the  clerk,  in  conformity  to  the  verdict,  within  twenty-four 
hours  after  the  rendition  of  the  verdict,  unless  the  court  order  the 
case  to  be  reserved  for  argument  or  further  consideration,  or  grant  a 
stay  of  proceedings."  '**    But  the  failure  of  the  clerk  to  enter  judg- 
ment within  the  prescribed  time  does  not,  according  to  the  authori- 


**Droz  T.  Lakey.  2  Sandf.  681. 

•Marvio  v,  Marvin.  75  N.  Y.  240,  con- 
•trulDR  Code  Civ.  Proc  N.  Y.  §  122a 
Where  a  Justice  of  the  peace  decided  a 
cause  before  him,  and  made  upon  the 
papers  in  the  sait  amemorandam  of  his 
judgment  within  four  days  after  the 
flail  sabmission  to  him,  held,  that  the 


Judgment  was  regular  and  valid,  al- 
though no  entry  thereof  was  made  in 
his  docket  until  after  the  lapse  of  four 
days.    Walrod  v.  Shuler,  2  N.  Y.  134. 

^  Act  Peuna.  May  14,  1874 

iw  Pittsburgh  &  C.  R.  Co.  v.  Shaw 
(Pa.)14Atl.  Rep.  828. 

i«  Code  CivU  Proc.  Cal.  §  664. 
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ties,  affect  the  validity  of  the  judgment  afterwards  entered;  for  the 
injanction  of  the  8ta.tute  is  merely  directory  and  not  mandatory.*^ 
And  reading  this  statute  in  connection  with  another  law,  whioh  pro- 
vides, as  a  penalty,  that  the  action  shall  be  dismissed  when  the  judg- 
ment is  not  entered  within  six  months  after  verdict,  it  is  held  that 
the  court  does  not  lose  jurisdiction  of  the  cause  if  judgment  is  entered 
within  six  months  after  the  verdict  is  rendered.^^  In  other  states  it 
appears  to  be  required  that  the  judgment  be  entered  at  the  same  term 
at  which  the  verdict  is  returned.  But  the  cases  rule  that  if  this  is 
omitted,  it  is  competent  for  the  court  to  enter  the  judgment  at  a  sab- 
sequent  term,  both  parties  appearing  and  being  heard.^^ 

Rules  of  the  former  class — those  requiring  a  certain  time  to  inter- 
vene between  verdict  and  judgment — probably  obtain  in  a  majority 
of  the  states,  either  by  statute  or  as  the  settled  practice  of  the  courts. 
Their  design  is  to  afford  the  parties  an  opportunity  of  proceeding 
against  the  verdict,  either  by  a  motion  for  judgment  non  cbstante  vere^ 
dido,  motion  in  arrest,  or  motion  for  new  trial,  as  the  case  may  be. 
But  since  the  right  of  a  party  to  so  move  will  not  be  prejudiced  by  a 
premature  entry  of  judgment,^^  and  since  the  judgment  itself  can  be 
stayed  or  set  aside  as  well  as  the  verdict,  while,  on  the  other  hand,  it 
is  the  right  of  the  prevailing  party  to  have  bis  rights  fixed  by  a  judg- 
ment as  soon  as  he  is  entitled  to  it,  it  is  conducive  to  justice  not  to 
regard  a  judgment  entered  in  advance  of  the  time  as  entirely  invalid, 
but  to  consider  the  rule  as  merely  directory. 

In  some  jurisdictions,  while  judgment  may  be  entered  immediately 
upon  the  verdict,  the  court  may  stay  the  proceedings  for  a  certain 
number  of  days,  for  the  purpose  of  giving  time  for  a  motion  for  new 
trial.  Where  this  is  done,  and  judgment  is  entered  up  before  the 
expiration  of  the  stay,  still  it  is  not  void.  The  judgment  is  only  pro- 
visional, and  it  does  not  deprive  the  losing  party  of  the  right  to  so 
jnove.^^    And  even  where  it  appeared  that  judgment  was  entered  up 


103  First   Nat  Bank   of   Oakland  v.  i<«  Shephard  v.  Brenton.  90  Iowa,  4L 

WolfF  (Cal.)>  SI  Pac.  Rep.  551;  Bundy  And  see  Murdock  v.  Ganahl,  47  Mo. 

y.  Maginess  (Cal.).  18  Pac.  Rep.  668.  1S5. 

»*  Waters  v.  Dumas,  75  Cal.  668,  17  «»  Hartridge  v.  Wesson,  4  Ga.  101. 

Pac.  Rep.  686.  ^  Harvey  v.  McAdams,  83  Mich.  4781 
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while  a  motion  for  a  new  trial  was  actnally  on  file,  which  motion  was 
afterwards  ovemiled»  and  all  the  proceedings  occarred  at  the  same 
term  of  coart,  it  was  held  that  the  fact  that  judgment  was  so  entered 
WEB  no  ground  for  reversing  the  decision  on  the  motion.'^ 

§  182.    Date  of  the  Judgment. 

The  rule  of  the  common  law  was,  that  all  judgments  were  pre- 
nimed  to  have  been  rendered  on  the  first  day  of  the  term,  unless  the 
contrary  lappeared.  And  it  is  also  a  part  of  the  English  practice  to 
consider  all  judicial  proceedings  as  taking  place  at  the  earliest  period 
of  the  day  on  which  they  are  done.'^  It  is  still  the  rule,  in  some 
of  the  American  states,  that  all  judgments  docketed  during  the  term 
shall  be  deemed  to  be  docketed  on  the  first  day  of  the  term ;  and  this, 
it  is  held,  makes  them  relate  to  the  first  day  even  where  the  judge 
fails  to  open  court  on  that  day.^^®  But  in  some  other  states,  princi- 
pally in  New  England,  an  exactly  opposite  rule  is  in  force,  and  a 
jodgment  is  regarded  as  rendered  on  the  last  day  of  the  term,  unless 
the  contrary  is  shown. '^^  But  in  a  majority  of  the  states,  a  judg- 
ment takes  effect  from  the  day  it  is  actually  rendered  or  entered. 
"The  term  of  the  court  is  not  with  us  regarded  as  one  day,  and 
thongh  until  the  term  expires  the  orders  made  and  judgments  ren- 
dered are  largely  under  the  control  of  the  court,  and  may  be  altered, 
modified,  or  vacated,  yet  they  have  been  generally  regarded  as  tak- 
ing effect  from  the  day  on  which  they  were  made  or  rendered,  subject 
to  the  power  of  the  court,  and  not  from  the  day  the  term  closes."^" 


"•Hasted  v.  Dodge  (Iowa),  85  N.  W. 
Kep.  4es. 

"*  Wright  V.  Mills.  4  Hurl.  &  K.  488. 
In  this  case.  Judgment  was  signed  at 
the  opening  of  the  office  at  its  usaal 
bour,  eleren  a.  m.,  and  the  defendant 
died  St  half  past  nine  a.  m.  on  the  same 
morning.  It  was  held  that  the  Jadg- 
ment  was  regalar. 

"•Norwood  V.  Thorp.  64  N.  Car.  683. 

»» Bradish  ▼.  State.  86  Vt  452;  Her- 
ring T.  PoUey.  8  Mass.  118;  Chase  ▼. 
OUman.  15  Me.  64;  Goodall  v.  Harris, 


20  N.  H.  868.  Accordingly,  the  time 
within  which  a  motion  for  new  trial 
must  be  made  (which  is  limited  to  two 
years)  must  be  computed  from  the  last 
day  of  the  term.  Bradish  y.  State.  85 
Vt  452.  Taxation  of  additional  costs 
incident  to  a  suit,  with  award  of  execu- 
tion therefor,  at  a  term  subsequent  to 
that  of  the  recording  of  the  judgment, 
cannot  be  considered  as  malsing  the 
Judgment  a  Judgment  of  the  later  teruL 
Rider  y.  Alexander.  1  D.  Chip.  274. 
^Ex  parU  Dillard.  68  Ala.  604;  Ala- 
CIS?) 
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And  the  date  of  a  judgment  may  be  fixed  by  reference  to  the  record 
of  the  proceedings  in  the  case."'  We  shall  have  occasion  to  discass 
this  topic  more  fully  in  connection  with  the  subject  of  priority  among 
jttdgment-liens.^^^ 


§  123.    Oonstruction  of  Ambiguous  Judgments. 

The  rule  for  the  construction  of  ambiguous  judgments  is  clearly 
stated  by  the  supreme  court  of  Kansas  in  the  following  language: 
"Wherever  the  entry  of  a  judgment  is  so  obscure  as  not  to  clearly 
express  the  exact  determination  of  the  court,  reference  may  be  had  to 
the  pleadings  and  the  other  proceedings;  and  if,  with  the  light  tbns 
thrown  upon  such  entry,  its  obscurity  is  dispelled  and  its  intended  sig- 
nification made  apparent,  the  judgment  will  be  upheld  and  carried  into 
effect  in  the  same  manner  as  though  its  meaning  and  intent  were  made 
clear  and  manifest  by  its  own  terms."  ^"  This  rule  also  applies  to 
decrees  in  equity.  The  meaning  and  effect  of  a  decree  may,  in  case  of 
doubt,  be  ascertained  by  reference  to  the  bill  and  other  proceedings, 
particularly  when  these  are  referred  to  in  the  decree  itself."*  And 
for  this  purpose,  recourse  may  be  had  to  duly  attested  stipulations 
between  the  parties."'  But  where  a  judgment  refers  to  the  findings 
for  certain  data,  and  the  findings  do  not  contain  the  data,  but  refer 
again  to  the  pleadings,  which  are  also  uncertain,  the  judgment  will 
be  reversed  for  uncertainty."*  A  mistake  apparent  on  the  face  of  a 
judgment,  amounting  to  an  impossibility,  will  not  destroy  the  judg- 
ment, if  enough  remains,  after  it  is  corrected  or  eliminated,  to  dis- 
close the  actual  judgment  rendered.  Thus,  where  a  judgment  entry 
recites  a  demurrer  (sustained)  as  having  been  interposed  by  the 
defendant  to   his  own   plea,  the   appellate  court  will  intend  the 


bama  C.  &  N.  Co.  v.  State.  54  Ala.  86; 
QuIdd  y.  WiBwal],  7  Ala.  045;  Powe  ▼. 
McLeod.  76  Ala.  418;  Pope  ▼.  Brandon, 
2  Stew.  (Ala.)  401;  Dyson  y.  Simmons, 
48  Md.  207;  Stannis  y.  Nicbolson,  3 
Oreg.  882. 

1^  Cooper  Y.  Cooper,  14  La.  Ann.  665. 

iMSee  infra,  §g  441-444. 

IV  Clay  Y.  Uildebrand,  84  Eans.  694^  9 
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Pac.  Rep.  466.  Valentine.  J.  See,  to  the 
same  effect.  Fleenor  y.  Driskill,  97  Ind. 
27;  Hoffertbert  y.  Klinkbardt.  58  IlL 
450;  Succession  of  Durnford,  1  Tja.  Ann. 
92:  Fowler  y.  Doyle.  16  Iowa,  584. 

"•  Walker  y.  Page.  21  Gratt  686. 

in  Thayer  y.  McGee,  20  Mich.  19S. 

lUKeUy  T.  McKibben,  08  CaL  IE. 
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recital  to  have  been  a  olerioal  mistake  and  that  it  was  tbe  plaintiff 
who  demorred.^*  But  a  jadgment  mast  follow  the  verdiot;  and  in 
a  ease  where  the  jory  returned  two  verdicts,  as  follows :  ** We  the 
jnry  find  for  tbe  plaintiff  and  assess  his  damages  in  the  sam  of 
$800,"  and,  "We  the  jnry  find  for  the  defendant  on  tbe  oonnter- 
elaim  and  set-off  and  assess  the  damages  in  the  snm  of  $300/  it 
was  held  to  be  error  in  tbe  court  to  overrule  a  motion  for  a  venire 
de  novo,  and  render  judgment  for  the  plaintiff  for  $600.^  The 
preeninption  in  support  of  the  judgment  extends  to  inferring  the 
presence  of  the  plaintiff  in  court,  for  tbe  pnrpose  of  an  act  which 
he  only  could  perform,  although  the  entry  only  recites  the  presence 
of  his  attorney.^ 


§  124.    The  Judgment-Boll,  or  BecorcL 

It  seems  appropriate,  in  this  connection,  to  give  some  aoconnt  of 
the  judgment-roll  or  record  of  the  judgment.  At  common  law.  the 
judgment«roll  was  a  roll  of  parchment  upon  which  all  the  proceedings 
in  the  cause,  up  to  the  issue,  and  the  award  of  venire  inclusive, 
together  with  the  judgment  which  the  court  awarded  in  the  canse, 
were  entered.  It  included  as  well  the  pleadings  and  process  as  the 
signing  of  judgment.^  In  our  modern  practice,  the  proceedings 
are  not  thns  transcribed,  although  in  some  states  they  are  required  to 
be  copied  with  more  or  less  detail  into  books  kept  for  that  purpose, 
and  in  others  a  '* judgment  roll,"  consisting  of  the  writ,  pleadings, 
and  other  papers  in  the  cause,  must  be  on  file  when  the  clerk  enters 
judgment.  And  for  the  purpose  of  an  appeal,  or  other  similar  use, 
the  "record"  comprises  a  full  copy  of  all  the  papers  and  proceedings 
in  the  cause.     The  following  account  of  the  practice  obtaining  in 


^  EraBS  Y.  McMahan,  1  Ala.  45. 

^Baaghn  ▼.  Baughn,  114  Ind.  73.  17 
K.  E.  Rep.  181.  8ee  Jarboe  y.  Brown, 
89  Ind.  549. 

^  Thomason  y.Odum,  81  Ala.  108. 

"■  Brown,  Law  Diet. ;  Vail  v.  Iglehart, 
69  111.  S82.  Brown  sajB  that  in  modern 
English  practice  "the  making  up  and 
depoaiting  the  Jodgment-roll  is  gener- 


ally neglected,  unless  in  cases  where  it 
becomes  absolutely  necessary  to  do  so, 
as  when,  for  instance,  it  is  required  to 
give  the  proceedings  in  the  cause  in 
eyidence  in  some  other  action,  for  in 
such  case  the  judgment- roll  or  an  ex- 
amined copy  thereof^  is  the  only 
eyidence  of  them  that  will  be  admitted.  * 
And  see  Steph.  Plead.  24. 

(189) 


§125 


LAW  OF  JUDGMENTS. 


[Ch.6 


Illinois  will  be  found  applicable  in  many  of  the  states.  "Under  oar 
practice,  while  the  pleadings,  process,  etc.,  are  not,  as  at  common 
law,  required  to  be  copied  on  a  parchment  roll,  nor  in  the  record  book 
in  which  final  jadgment  is  entered,  they  are  required  to  be  filed  in 
the  office  of  the  clerk ;  and  when  a  copy  of  the  record  of  the  judg- 
ment is  required,  for  the  purpose  of  bringing  the  case  by  appeal  or 
writ  of  error  into  this  court,  or  bringing  suit  upon  it  in  another  state, 
or  as  evidence  under  an  issae  of  nul  tiel  record,  or  to  establish  a 
former  adjudication  of  the  same  subject-matter  between  the  same 
parties,  and  indeed  in  all  cases  where  it  is  essential  to  have  a  com- 
plete record  of  a  judgment,  the  pleadings  and  process  are  an  indis- 
pensable part  of  it.  And  the  general  rule  is,  that  where  the  copy  of 
a  record  of  a  judgment  is  requi'ed,  it  must  be  of  the  whole  record, 
80  that  the  court  may  determine  the  legal  effect  of  the  whole  of  it, 
which  may  be  quite  different  from  that  of  a  part."^^  In  Massachu- 
setts, the  clerk's  docket  is  the  record  of  the  court,  until  the  record  is 
fully  extended,  and  every  entry  upon  it  is  the  statement  of  an  act 
of  the  court,  which  is  presumed  to  be  made  by  its  direction,  in  pur- 
suance either  of  an  order  for  the  particular  entry,  or  of  a  general 
order,  or  of  a  general  usage  pre-supposing  such  an  order.'**  A  reo- 
ord,  it  will  be  remembered,  imports  absolute  verity,  must  be  tried  by 
itself,  and  cannot  be  contradicted.'^ 

§  126.    Supplying  liOBt  Becords. 

The  power  of  supplying  a  new  record,  where  the  original  has  been 
lost  or  destroyed,  is  one  which  pertains  to  courts  of  general  jurisdic- 
tion independent  of  legislation,  and  if  the  statute  also  confers  a 
power,  and  prescribes  a  practice,  in  that  behalf,  it  does  not  merge 


u>  Vail  ▼.  Igleliart.  69  UL  882;  Stevi- 
ton  V.  Earnest,  80  DI.  518. 

^Read  v.  Sutton.  2  Cush.  115.  A 
Judgment  recovered  before  a  magistrate 
may  be  proved  by  his  memoranda  upon 
his  docket  and  upon  the  original  writ, 
and  by  the  production  of  the  original 
papers  in  the  case,  verified  by  the  tea- 
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timony  of  the  magistrate,  if  these,  tak- 
en together,  show  clearly  all  the  easen- 
tial  particulars  of  a  valid  Judgment,  and 
no  extended  record  has  been  made. 
McGrath  v.  Seagrave,  2  AUen,  448,  79 
Am.  Dec.  797. 

IS  Adams  v.  Bet^  1  Watto,  426, 26  Am. 
Dec  7a 
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the  inherent  authority  of  the  oonrts.'*  Hence  if,  for  example,  the 
notice  of  a  motion  for  leave  to  sobfititnte  a  new  record  is  explicit  in 
describing  a  judgment  and  papers  alleged  to  be  lost,  it  is  sufficient, 
although  it  does  not  conform  to  a  statute  which  provides  for  such  a 
proceeding.^  The  destruction  of  the  record  book  in  which  judgments 
are  written,  does  not  destroy  the  ^judgment-debts,  and  though  the 
judgments  are  wrongfully  restored  by  the  court  without  notice  to  the 
debtors,  yet  when  the  judgments  are  revived  by  scire  facias  with 
notice  to  the  debtors,  they  should  make  their  objection  by  plea  of  nul 
tiel  record.^  On  a  motion  to  supply  a  lost  record,  the  proper  prac- 
tice is  as  follows.  The  notice  of  the  motion  must  specif}'  when  the 
motion  will  be  made,  and  must  contain  a  copy  of  that  which  the 
plaintiff  will  move  the  court  to  enroll  as  the  substance  of  the  lost  rec- 
ord, and  the  defendant  must  have  reasonable  personal  service  of  the 
notice,  and  also  of  the  affidavits  by  which  it  will  be  supported,  which 
affidavits  may  be  controverted  by  counter-affidavits.  If  the  court,  on 
hearing  the  affidavits,  is  fully  satisfied  of  the  loss  or  destruction  of 
the  original  record  and  of  the  correctness  of  the  proposed  substitute, 
it  will  order  the  substitute  to  stand  enrolled  as  and  for  the  original.^** 
The  application  must  be  made  to  the  court  in  which  the  record  orig- 
inally remained.  The  courts  of  chancery  will  not  entertain  jurisdic- 
tion of  a  bill  to  restore  to  the  judgment-creditor  the  benefit  of  his 
judgment,  for  the  reason  that  there  is  an  adequate  remedy  at  law, 
by  motion  in  the  court  in  which  the  judgment  was  rendered.^*^  "The 
inherent  power  of  courts  to  control  their  own  records,  and  to  supply 
losses  therein,  is  antagonistic  to  the  power  of  any  other  court  to  inter- 
fere and  make  records  for  them.  By  this  proceeding,  one  court  of 
special  jurisdiction  is  invoked  to  take  cognizance  of,  and  to  supply 
to  another  court  of  general  jurisdiction,  a  record,  in  lieu  of  one  which 
baa  been  destroyed.  This  power,  once  admitted  will  place  the  rec- 
ords of  the  courts  of  common  law  at  the  mercy  of  the  court  of  chan- 

>*Doswell  V.  Stewart.  11  Ala.  629;  i^TDoswell  v.  Stewart.  11  Ala.  629. 

Gammon  v.   Enudson,  46    Iowa,  455;  ^  George  v.  Middough.  62  Mo.  549. 

Cleorge  v.  Middoagh,  62  Mo.  Gn49;  Keen  And  see  Qibson  v.  Yaugban,  61  Mo.  418. 

▼.  Jordan.    18  Fla.  887;   Qaribaldi  t.  u^Adkinsoa  ▼.  Keel.  25  Ala.  551. 

OuroU,  88  Ark.  56a  >*»  Fisher  y.  Sievret,  65  m.  99. 
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eery,  and  might  lead  to  absurd  conflict  between  the  law  and  equity 

side  of  the  court  over  the  records  of  the  common  law 

There  is  nothing  here  requiring  the  exercise  of  the  conscience  of  the 
court  which  may  not  be  attained  by  a  simple  proceeding,  according 
to  the  course  of  the  common  law,  and  therefore  chancezy  has  no 
oflSce  to  perform."  *"  • 

^Eeen  t.  Jordan,  18  Fla.  827.    On  a  the  proposed  record,  thongh  he  maj 

motion  to  substitute  the  record  of  ade-  show  that  the  lost  record  contained  ne 

stroyed  judgment,  th3  defendant  can-  such  recitals.    PeddjT.  Street (Ala.X  I 

not  contest  the  truth  of  the  recitals  of  Booth.  Rep.  8. 
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THE  ENTRY  OP  JUDGMENTS  NUNC  PRO  TUNG, 

{  126.  Origin  and  Nature  of  the  Powtr. 

187.  Delay  by  Act  of  the  Coart 

128.  Deli^  by  Motions  or  AppeaL 

129.  Laches  of  Party. 

190.  Supplying  Entry  of  Judgment 

181.  Correction  of  Clerical  Errors. 

138.  Not  a  proper  Means  of  changing  or  revising  the  Jndgment. 

18&  Only  proper  when  Final  Judgment  could  be  entered. 

184.  Notice  of  Application. 

185.  Evidence. 

ISei    Relation  back  of  Order. 
187.    Effect  upon  Third  Persona. 

§  126.    Origin  and  Nature  of  fhe  Power. 

The  phrase  nunc  pro  tunc,  ''now  for  then,"  iB  need  to  indicate  that 
flomething  which  was  omitted  to  be  done  at  the  proper  time  is  after- 
wards performed  with  a  retroactive  effect,  that  is,  it  is  to  have  the 
same  force  and  virtue,  and  be  attended  by  the  same  oonseqnenoes  as 
if  it  had  been  regularly  done.  In  relation  to  judicial  proceedings, 
the  performance  of  acts  nunc  pro  tunc  may  take  place  in  the  various 
stages  of  the  progress  of  a  suit,  and  instances  are  not  uncommon  of 
affidavits  or  other  papers  iiled  in  this  manner.  But  in  this  connec- 
tion we  are  only  concerned  with  the  entry  and  the  amendment  of 
judgments  nunc  pro  tunc^  and  in  this  chapter  only  with  the  former* 
The  power  of  the  courts,  whether  of  law  or  equity,  to  make  entries  of 
judgments  or  decrees  nunc  pro  tunc^  in  proper  cases  and  in  further- 
ance of  the  interests  of  justice,  is  one  which  has  been  recognized  and 
exercised  from  ancient  times,  and  as  a  part  of  their  common  law 
jurisdiction.^    This  power  therefore  does  not  depend  upon  statute ;  it 

^Lord  Mohan's   Case.    6  Mod.    59;  Key es.  6  Paige,  478;  Hess  y.  Cole.  28  N. 

Hodges  V.  Templer,  6  Mod.  191;  Mayor  J.  Law.  116;  Dial  v.  HoUer,  6  Ohio  St 

^f  Korwick  ▼.  Berry.  4  Burr.  2377;  Ev-  228;  Swain  ▼.  Naglee,  19  Cal.  127;  Reid 

am  V.  Bees,  12  Ad.  &  EI.  167. 175;  Mitch-  v.  Morton,  119  111.  118, 6  N.  E.  Rep.  414; 

4M  V.  Overman,  108  U.  &  62;  Wood  v.  Bhephard  v.  Brenton,  20  Iowa,  41. 
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is  inherent.'  It  restB  partly  upon  the  right  and  daty  of  the  courts 
to  do  enJbire  justice  to  every  suitor,  and  partly  upon  their  control 
over  their  own  records  and  authority  to  make  them  speak  the  tratb. 
When  a  judgment  is  allowed  to  be  thus  entered  in  order  that  the 
party  may  not  suffer  for  what  has  transpired  during  a  delay  caused 
by  the  court,  it  exhibits  a  practical  application  of  the  maxim  actus 
curia  neminem  gravaHU  But  the  authority  is  much  wider  than  this, 
and  the  power  must  not  be  confounded  with  the  illustration  of  it. 
The  cases  calling  for  the  exercise  of  this  power  of  the  courts  are 
chiefly  of  two  kinds;  first,  where  no  judgment  was  actually  rendered, 
although  one  might  or  ought  to  have  been;  second,  where  a  judg- 
ment was  actually  rendered,  but  never  entered  or  put  upon  the  rec- 
ords.    We  shall  first  consider  the  former  class  of  cases. 

§  127.    Delay  by  Act  of  the  Court. 

In  any  instance  where  a  party  has  brought  his  ease  to  trial  and 
proceeded  to  present  it  on  the  merits  and  submit  the  decision,  and 
before  any  judgment  is  rendered  one  of  the  parties  dies,  the  court,  in 
order  that  the  time  consumed  by  it  in  deliberation,  without  laches  of 
the  party  who  was  successful  in  the  suit,  may  not  operate  to  his  dis- 
advantage, will  not  allow  the  action  to  abate,  but  instead  will 
enter  judgment  nunc  pro  tunc,  as  of  the  time  of  the  submission.*   Or, 


>Ctai88om  Y.  Barbour,  100  Ind.  1. 

•Mayor  of  Norwick  ▼.  Berry,  4  Burr. 
2377;  Toulmin  ▼.  Anderson,  1  Taunt 
885;  Bridges  V.Smyth,  8  Bing.  29;  Blew- 
ett  ▼.  Tregonning.  4  Ad.  &.  £1.  1002; 
Green  y.  Cobden,  4  Scott's  Cas.  486; 
Key  Y.  Goodwin,  1  Moo.  &  8.  620;  Har- 
rison Y.  Heathorn.  1  Dowl.  &  L.  529; 
Evans  v.  Rees,  12  Ad.  &  £1.  167;  Moor 
V.  Roberts,  8  C.  B.  N.  8.  844;  Seymour 
v.  Greenwood,  80  L.  J.  Ex.  189;  Abing- 
ton  V.  Lipscomb,  11  L.  J.  Q.  B.  N.  S.  15. 
Davles  v.  Davies,  9  Ves.  Jr.  461;  Nell  v. 
McMillan,  27  U.  C.  Q.  B.  257;  MitcheU 
Y.  Overman.  108  U.  S.  62;  Griswold  y. 
Hill.  1  Paine,  488;  Goddard  v.  Bolster, 
6  Me.  427,  20  Air  Dec  820;  Blaisdell  y. 
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Harris,  53  K.  H.  191;  Collins  ▼.  Pran- 
tice,  15  Conn.  428;  Brown  v.  Wheeler* 
18  Conn.  199;  Perry  v.  Wilson.  7  Maw. 
898:  Tapley  y.  Goodsell.  122  Mass.  176; 
Ryghtmyer  v.  Dunham,  12  Wend.  245; 
Spalding  v.  Congdon,  18  Wend.  543; 
Holmes  v.  Honie,  8  How.  Pr.  883;  ]>e 
Agreda  v.  Mantel.  1  Abb.  Pr.  180;  Camp- 
bell Y.  Mesier,  4  Johns.  Ch.  884,  8  Am. 
Dec.  570;  Wood  v.  Eeyes.  6  Paige,  478; 
Eissan  v.  Hamilton,  20  How.  Pr.  869; 
Fulten  ▼.  Fulton,  8  Abb.  N.  C.  210; 
Long  Y.  Stafford,  106  N.  Y.  276,  8  N.  E. 
Rep.  522;  Hess  v.  Cole,  28  N.  J.  Law, 
116;  Wilson  y.  Myers,  4  Hawks,  78.  15 
Am.  Dec.  610:  Isler  y.  Brown,  66  K. 
Car.  656;  Beard  y.  Hall,  79  N.  Gar.  606; 
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if  justice  80  require,  the  jadgment  may  be  entered  as  of  the  day  in 
the  term  when  the  last  of  the  evidence  was  submitted.^  And  a  judg- 
ment may  be  entered  nunc  pro  tune  against  one  of  several  defend- 
ants,  as  well  as  against  a  sole  defendant,  when  death  takes  place 
after  verdict  and  before  judgment/  The  same  practice  obtains, 
under  the  same  conditions,  in  chancery.  Thus,  a  party  in  interest 
having  died  since  the  argument  and  before  the  signing  of  a  decree, 
the  decree  and  orders  in  the  cause  should  be  signed  and  filed  as  of 
the  date  of  the  argument/  The  case  may  also  be  put  in  an  irregular 
position  by  reason  of  the  death  of  the  plaintiff  after  a  verdict.  And 
here  also  the  salutary  power  of  giving  judgment  retrospectively  may 
be  invoked.  By  the  common  law  practice,  since  the  delay  of  the 
court  must  not  be  allowed  to  prejudice  the  parties,  if  the  plaintiff  die 
during  the  time  the  case  is  under  advisement,  judgment  will  be 
entered  for  him  nunc  pro  tunc  as  of  the  time  of  the  return  of  the  pos" 
UaJ'  But  in  English  practice  (and  probably  the  rule  is  general)  the 
power  to  so  enter  judgment  does  not  extend  to  suits  in  tort.  Thus, 
m  an  action  for  libel,  where  the  plaintiff  died  after  the  signing  of 
interlocutory  judgment  and  the  execution  of  the  writ  of  inquiry,  but 
before  the  next  day  in  banc,  it  was  held  that  final  judgment  could 
not  be  entered  for  him  for  the  damages  assessed,  the  suit  having 
abated  by  his  death,  and  the  case  not  being  provided  for  by  the  stat- 
ute 17  Car.  II,  c.  8,  §  1,  regulating  the  procedure  where  plaintiff  dies 
between  verdict  and  judgment.*  But  it  is  not  only  the  death  of  a 
party  that  will  justify  the  exercise  of  this  power.  It  may  be  employed 
to  overreach  any  event  transpiring  while  the  case  is  in  the  hands  of 
the  court,  and  which  would  otherwise  rob  the  successful  suitor  of  his 
jadgment.  Thus,  in  a  case  in  Massachusetts,  where  the  action  was 
upon  a  statute  which  was  afterwards  repealed,  but  before  the  repeal- 

Allston  V.  Sing,  Riley,  199;  Powe  v.  Mc-  ^  Harrison  v.  Heathorn,  1  Dowl.  &  L. 

Leod,  76  Ala.  418;  McLean  v.  State.  8  620. 

Heisk.  23;  Pool  v.  Loomis,  6  Ark.  110;  *Baraham  v.  Bailing,  16  N.  J.  £q. 

Dial  ▼.  Holter,  6  Ohio  St  228;  In  re  Ea-  810. 

tete  of  Jarrett,  43  Ohio  St  199;  Estate  7  Jackson   ▼.  Mayor  of   Berwick,  1 

of  Page,  60  Gal.  4a  Mod.  86. 

^Citizens'  Bank  ▼.  Brooks,  38  Fed.  ^Ireland  ▼.  Champneys,  4  Taunt  884. 

Rep.  21.  Bat  see  Brown  ▼•  Wheeler,  18  Conn. 

199. 
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ing  statate  went  into  operation  the  action  was  tried  and  verdict 
rendered  for  the  plaintiff,  and  questions  of  law  were  reserved,  which, 
after  the  repeal  took  effect,  were  decided  in  favor  of  the  plaintiff,  the 
oonrt  ordered  judgment  to  be  entered  on  the  verdict  as  of  a  day 
previous  to  the  going  into  operation  of  the  repealing  act.* 

§  128.    Delay  by  Motions  or  Appeal. 

The  principle  that  a  party  shall  not  be  prejudiced  by  the  act  of 
the  court,  or  the  delay  incident  to  legal  proceedings,  applies  equally 
where  the  successful  litigant  finds  his  progress  obstructed,  after  ver- 
dict, by  the  pendency  of  a  motion  or  appeal,  during  which  his 
adversary  dies.  Hence,  where  the  defendant,  after  a  verdict  is  given 
against  him,  moves  for  a  new  trial,  and  dies  before  the  decision  of 
the  motion,  and  the  motion  is  subsequently  overruled,  the  judgment 
may  be  entered  up  for  the  plaintiff,  nunc  pro  tunc,  as  of  the  term 
when  the  verdict  was  returned.^*  And  conversely,  if  a  verdict  be 
found  for  the  plaintiff,  and  a  motion  is  made  in  arrest  of  judgment, 
during  the  pendency  of  which  the  plaintiff  dies,  the  judgment  will  be 
entered,  the  motion  being  denied,  as  of  the  day  of  the  verdict,  or  as 
of  a  term  after  the  verdict  when  the  plaintiff  was  still  alive;  and  in 
such  a  case,  it  is  held,  it  makes  no  difference  whether  the  cause  of 
action  would  or  would  not  survive."  So  also  if  the  plaintiff  dies  dur« 
ing  the  pendency  of  a  motion,  and  the  motion  is  subsequently  decided 
in  favor  of  the  defendant,  the  latter  may  enter  up  his  judgment  as  of 
a  term  before  the  decease  of  the  plaintiff."  Where  an  appeal  has 
been  taken,  and  one  of  the  parties  dies  before  hearing  in  the  appellate 
court,  the  proper  practice  is  to  affirm  or  reverse  the  judgment  below 
nune  pro  tunc.^^  So  in  a  case  where  the  cause  was  transferred  for 
consideration  by  the  court  in  banc,  upon  exceptions  taken  by  the 
defendant,  and  while  it  was  there  pending  the  defendant  died,  and 

'Springfield  V.Worcester, 2  Gush.  62.     v.  Wheeler,  18  Conn.   199;  Collins  t. 

i<>Den  V.  Tomlin,  18  N.  J.  Law,  14,  85     Prentice,  16  Conn.  428. 
Am.  Dec.  525;  Terry  ▼.  Briggs.  12  Gush.        "  Griffith  v.  Ogle.  1  Binn.  172;  Brown 
819;  Dial  ▼.  Holter,  6 Ohio  St  228;  Fitz-     ▼.  Wheeler,  18  Conn.  199. 
gerald  v.  Stewart,  58  Pa.  SU  848;  Brown        i^spalding  v.  Congdon,  18  Wend.  643. 

"Snow  y.  Carpenter,  54  Vt  17. 

(146) 


Ch.  7]  EKTBT  OF  JUDOM£KT8  NU5C  PBO  TUNa  §  180 

afterwards  the  exceptions  were  overmledy  it  was  held  that  the  plain- 
tiff should  haye  judgment  as  of  the  tenp  when  the  verdict  was  len* 
dered.^  Where  an  appeal  is  taken  and  final  judgment  not  entered, 
and  the  appeal  is  afterwards  withdrawn  or  set  aside  for  irregularity, 
the  judgment  may  be  entered  nunc  pro  tune  on  the  verdict.'^  And 
in  a  case  in  the  supreme  court  of  the  United  States,  where  the  appel- 
lee died  after  the  argument  of  a  motion  to  dismiss  the  appeal,  the 
order  on  the  motion  was  entered  nunc  pro  tune  as  of  the  day  of  the 
argument.^ 

§  129.    Laches  of  Party. 

If  a  delay  in  the  entering  of  a  judgment,  after  verdict  or  submis- 
sion, is  not  attributable  to  the  act  of  the  court  in  holding  the  case 
under  advisement,  or  the  pendency  of  a  motion  or  other  interruption, 
but  is  caused  by  the  laches  of  the  party  entitled  to  judgment,  and 
during  the  interval  a  party  dies,  judgment  nunc  pro  tune  will  not  be 
allowed.^'  There  is,  of  coarse,  no  room  here  for  the  application  of  the 
maxim  above  quoted,  and  the  ends  of  justice  do  not  require  that  the 
law  should  restore  to  a  party  an  advantage  which  he  may  have  lost 
through  his  own  negligence  or  hesitation* 

§  130.    Supplying  Entry  of  Judgment. 

We  come  now  to  the  second  class  of  cases  mentioned  above — 
those  where  a  judgment  was  actually  rendered  by  the  court,  but  was 
never  put  upon  the  records.  And  the  rule  is,  that  in  any  case  where 
the  court  did  actually  render  a  formal  judgment,  but  the  same  has 
not  been  entered  on  the  record,  in  consequence  of  any  accident  or 
mistake,  or  through  the  neglect  or  misprision  of  the  clerk,  the  court 

i*Blai8dell  v.  Hftrris,  62  N.  H.  191.  UEane  v.  Hills,  R  M.  Charlt  108; 

Where  the  defendant  in  a  criminal  Hardee  ▼.  Stoyall,  1  Ga.  Od. 

cause  has  been  found  guilty  by  the  ver-  ^  Richardson  ▼.  Green,  180  U.  B.  104 

diet  of  a  Jury,  and  appeals  before  an  9  Sup.  Ct.  Rep.  448. 

«iitTy  of  final  Jadgment  against  him,  >' Fishmongers'  Co.  ▼.  Robertson,  8 

the  district  coart  may  enter  final  Judg-  a  B.  970;  Wilkes  v.  Perks,  6  Man.  A  G. 

ment  nuiie  pro  tune  after  a  term  has  in-  876L 
tervened  since  the  Terdict.    Bx  part§ 
Beard.  41  Tez.  284. 
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has  power  to  order  thai  the  jadgment  once  pronounced  be  entered 
nunc  pro  tune,  npon  the  production  of  proper  evidence  to  establish 
the  fact  of  the  judgment  and  to  show  its  terms  and  character  and  the 
relief  granted;  and  this  maybe  done  after  the  expiration  of  the  term 
at  which  the  judgment  was  originally  given.^*  Thus,  where,  on  a 
plea  of  ntU  tiel  record,  the  court  decided  that  there  was  such  a  rec- 
ord, but  in  consequence  of  the  mistake  of  the  prothonotary  judgment 
was  omitted  to  be  entered,  after  which  the  defendant  died,  it  was  held 
that  the  court  might,  in  order  to  do  justice,  enter  judgment  as  of  the 
time  when  it  ought  to  have  been  entered,  although  nearly  eight  years 
had  elapsed,  provided  third  persons  were  not  injured  thereby.^  The 
rule  has  also  been  extended  to  the  case  of  a  judgment  confessed  in  a 
pending  action*  Where  a  confession  of  jadgment  is  entered  on  the 
declaration  on  file,  but  not  on  the  minutes  of  the  court,  in  the  absence 
of  proof  of  any  fraud  in  the  entry,  it  may,  at  a  subsequent  term,  be 
entered  on  the  minutes  nunc  pro  tunc,  without  notice  to  the  defend- 
ant.*^ Every  court  has  a  right  to  judge  of  its  own  records  and  min- 
utes, and  if  it  should  appear  satisfactorily  to  it  that  an  order  was 
actually  made  at  a  former  term  and  omitted  to  be  entered  by  the 
clerk,  it  may,  at  any  term,  direct  such  order  to  be  entered  on  the  rec- 
ords as  of  the  term  when  it  was  made." 

§  131.    CorrectiLon  of  Clerical  Errors. 

*That  a  court  has  a  right,  at  a  term  subsequent  to  one  at  which  a 
judgment  is  rendered,  to  correct,  by  an  order  nunc  pro  tune,  a  clerical 


1*  Chichester  y.  Cande,  8  Cow.  89,  16 
Am.  Dec.  288;  Hagler  ▼.  Mercer,  6  Fla. 
721;  Wilkerson  v.  Goldthwaite,  1  Stew. 
&  P.  169;  Wharley  v.  Railroad,  72  Ala. 
20;  Cotten  ▼.  McGehee,  64  Miss.  621; 
Forbes  ▼.  Nayra,  68  Miss.  1;  Hammer  ▼. 
McConnell,  2  Ohio,  81;  Howell  y.  Mar- 
Ian,  78  111.  162;  lyes  y.  Hulce.  17  HI 
App.  80;  Shephard  y.  Brenton,  20  Iowa, 
41;  Gibson  y.  Choateau,  46  Mo.  171, 100 
Am.  Dec.  866;  Groner  y.  Smith,  49  Mo. 
818;  Belkin  y.  Rhodes,  76  Mo.  648; 
Swain  y.  Naglee,  19  CaL  127;  Dreyfuss 
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y.  Tompkins,  67  Ca].  889, 7  Pac.  Bep. 
782. 

^Murray  y.  Cooper.  6  Berg.  A  R  126. 

*Dayisy.  Barker,  1  Ga.  669.  Where 
an  action  is  dismissed  during  yacation, 
under  a  statute  authorizing  plaintilb  to 
dismiss  actions,  and  no  entry  is  made, 
an  entry  nune  pro  tune  may  be  made  at 
the  next  teruL  Mountain  y.  Rowland, 
80  Ga.929. 

a  Burnett  t.  Bute,  14  Tex.  455,  65 
Am.  Dec.  181;  Ferguson  y.  Millaodon, 
12  La.  Ann.  848. 
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enor  or  omission  in  the  original  entry,  is  indisputable.  The  error, 
whether  of  commission  or  omission,  mnst  appear  from  the  record  of 
the  proceedings  in  which  the  entry  of  judgment  is  made."  ^  Thns  a 
judgment  is  not  rendered  void  by  an  omission  to  sign  it,  bat  may  be 
amended,  eyen  after  the  lapse  of  ten  years,  by  an  order  to  supply  the 
proper  signature  nunc  pro  tunc.^  And  even  during  the  pendency  of 
an  appeal  a  judgment  may  be  amended  nunc  pro  ttinc,  in  respect,  for 
example,  to  proof  of  acknowledgment  of  service  of  process  and  to  the 
waiver  of  exemptions,  at  a  subsequent  term  of  the  trial  court,  and 
when  properly  certified  to  the  appellate  court,  the  amendment  is 
before  snch  court  for  consideration,  and  will  relate  back  and  sustain 
the  jadgment.**  When  the  clerk  is  ordered  by  the  court  at  a  subse* 
qnent  term  to  supply  a  clerical  omission  in  the  record  of  a  judgment 
by  an  entry  nunc  pro  tune,  the  proper  course  for  him  to  pursue  would 
be  to  enter  anew  in  the  proceedings  of  that  term  the  entire  judgment 
as  corrected;  and  the  action  of  the  clerk  in  supplying  the  omitted 
part  of  the  judgment,  by  an  interlineation  in  the  record  of  the  preced- 
iug  term,  is  considered  as  loose,  irregular,  and  reprehensible.  Never- 
theless snch  improprieties  of  the  clerk  would  probably  not  have  the 
effect  of  rendering  the  judgment  a  nullity.* 

§  132.    Bot  a  proper  Means  of  changing  or  revising  the 

Judgment. 

The  power  of  courts  to  order  the  entry  of  judgments  nunc  pro 
tunc  is  not  to  be  used  for  the  purpose  of  correcting  errors,  omis* 
none,  or  mistakes  of  the  court;  it  cannot  direct  a  proper  judgment  to 
be  thns  entered  when  the  fault  is  that  the  first  judgment  is  one 
which  should  not  have  been  entered  in  the  case,  or  is  imperfect  or 
improper.'*    The  object  and  effect  of  an  amendment  nunc  pro  tunc 

"Allen  V.  Sales.  56  Mo.  38.  In  re  Limerick  Petitionere,  18  Me.  188; 

"Pollard  V  King,  63  Ga.  108.    Ai  to  Smith  v.  flood,  26  Pa.  St  218,  64  Am. 

Ae  necessity  of  signing  a  Judgment,  Dec.  692;  Perkins  v.  Dunlavy,  61  Tex. 

Me  g  m$upra.  241;  Hyde  ▼.  Curling,  10  Mo.  869;  Gib- 

** Seymour  v.  Thomas  Harrow  Ca»  son  v.  Chouteau,  46  Mo.  171,  100  Am. 

61  Ala.  250, 1  South.  Rep.  46.  Dec.  866;  Evans  v.  Fisher,  26  Mo.  App. 

*  Allen  V.  Sales,  66  Mo.  28.  641 ;  Whitweli  v.  Emory,  8  Mich.  84. 69 

*Qray  v.  Brignardello,  1  Wall.  687;  Am.  Dec.  220. 
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of  a  judgment  is  to  furnish  proper  evidence  of  acts  properly  done  by 
the  coart,  but  not  properly  exhibited  by  its  record;  and  such  evi- 
dence is  furnished  in  this  manner,  for  the  purpose  of  supporting 
those  acts  which,  although  the  proper  consequences  of  a  judgment, 
would  seem  to  be  irregular  and  void  because  there  was  no  proper 
evidence  of  a  judgment.'^  Hence  the  court  cannot  at  a  subsequent 
term  change  its  judgment  to  one  which  it  neither  rendered  nor 
intended  to  render;^  nor  supply  an  order  which  it  might  or  ought  to 
have  made,  but  wholly  omitted  to  make.^  Nor  can  such  an  entry  be 
made  by  the  court  for  the  purpose  of  reversing  its  action  in  respect 
to  what  it  formerly  refused  to  do  or  assent  to."'  Tet  the  cases  hold 
that  if,  in  an  action  by  two  or  more  plaintiffs,  or  against  two  or  more 
defendants,  judgment  has  been  mistakenly  entered  for  one  plaintiff 
only,  or  against  one  defendant  only,  as  the  case  may  be,  a  proper 
judgment  nunc  pro  tune  may  be  subsequently  entered,  without  notice^ 
if  the  record  furnishes  sufficient  ground.*^ 


§  183.    Only  proper  w^hen  Final  Judgement  could  be  en- 
tered. 

The  rule  that  a  judgment  may  be  entered  nunc  pro  tunc,  when 
such  action  is  necessary  in  order  to  save  a  party  from  being 
nnjustly  prejudiced  by  a  delay  caused  by  the  act  of  the  court  or  the 


S7  Adams  ▼.  Hlggins,  (Fla.),  1  South. 
Rep.  8dl.  "The  entire  purpose  of  en- 
tering orders  or  Judgments  as  of  some 
prior  date,  is  to  supply  matters  of  evi- 
dence. The  failure  of  a  court  to  act 
does  not  authorize  the  entry  of  a  nunc 
pro  tunc  order  or  Judgment  If  no 
order  or  Judgment  was  in  fact  ren- 
dered, the  court  cannot  treat  such 
defect  as  a  clerical  error.  But  when  it 
is  clear  that  an  order  or  Judgment  was 
in  fact  rendered,  but  was  not  entered 
upon  the  Journal  through  the  inadvert- 
ence or  negligence  of  the  clerk,  the 
court  has  authority  to  order  it  to  be 
supplied.  In  such  a  case,  the  record  is 
merely  amended  by  inserting  in  the 
memorial   of  the   proceedings   of  the 
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court  that  which  has  been  omitted 
therefroDiL*  Max weU,  J.,  in  Garrison 
V.  People,  6  Nebr.  274.  2S1. 

»  Ross  V.  Ross.  88  Mo.  100. 

»  Hyde  v.  Curling.  10  Mo.  88ft. 

">  Moore  v.  State,  68  Ga.  165. 

^  Allen  V.  Bradford,  8  Ala.  981.  87 
Am.  Dec.  689.  It  is  held  in  Arkansas 
that  if,  on  appeal  from  a  Justice  of  the 
peace,  Judgment  is  recovered  against 
the  appellant  and  his  sureties  in  the 
appeal  bond,  and  the  clerk  omits  to  in- 
clude the  sureties  in  the  entry  of  Judg- 
ment, a  nunc  pro  tunc  Judgment  may  be 
entered  against  them  at  a  subsequent 
term  without  notice  to  them.  Free- 
man V.  Mears,  86  Ark.  278;  Shaul  v. 
Duprey,  48  Ark.  881,  8  a  W.  Rep.  866. 
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course  of  legal  procedure,  mast  be  taken  with  an  important  restrio- 

tion,  yiz.,  that  such  an  entry  is  not  proper  unless  the  case  was  in  such 

a  condition,  at  the  date  to  which  the  judgment  is  to  relate  back,  that 

a  final  judgment  could  then  have  been  entered  immediately.    If  it 

were  otherwise,  the  death  of  one's  adversary,  for  example,  might 

operate  to  one's  positive  advantage.     But  this  is  not  the  object  of 

the  practice.     It  is  intended  merely  to  secure  that  one  shall  not  suf* 

fer  for  an  event  which  he  could  not  avoid.    As  it  has  been  said,  ^a 

judgment  nunc  pro  tunc  in  case  of  death  is  proper  only  when  a  party 

dies  after  hearing, while  the  case  is  under  advisement,  or  after  the  case 

has  proceeded  so  far  that  judgment  can  be  entered,  if  not  as  a  merely 

formal  act,  at  least  without  the  need  of  further  inquiry  or  evidence 

into  matters  of  fact  involved  in  the  controversy."  "    Hence  if  there  is 

no  verdict  in  the  record,  the  court  cannot  at  a  subsequent  term  order 

a  verdict  and  judgment  to  be  entered  nunc  pro  tune;  if  the  record 

does  not  show  that  a  verdict  was  rendered^  it  cannot  be  supplied  at 

a  sabsequent  term  of  the  court.** 


§  134.    Notioe  of  Application. 

In  Alabama  it  is  the  settled  practice  of  the  courts  that  a  judgment 

^^nc  pro  tunc  may  be  entered  at  a  subsequent  term  without  notice 

te  tbe  opposite  party,  if  there  is  any  order  or  memorandum  of  record 

to  warrant  the  entry.**    In  New  Tork,  also,  it  is  held  that  an  entry 

of  jnd||[ment  nunc  pro  tunc  may  be  ordered  without  notice,  and  an 

improper  notice  is  a  mere  irregularity,  not  a  fatal  defect."    But  in 

some  other  states  the  view  holds,  that  although  a  judgment  may  be 

entered  on  a  verdict  without  notice,  yet  an  application  to  amend  a 

judgment  after  the  term  at  which  it  was  rendered,  must  be  made  upon 

notice  to  the  adverse  party.**    In  general,  we  may  say  that  the  neces- 


''Hazard  ▼.  Durant,  14  R.  L  26. 

"Gray  v.  Thomaa,  12  6m.  &  Mar.  Ill; 
Jennings  v.  Aabley,  6  Ark.  128.  And 
Bee  North  v.  Pepper,  20  Wend.  677; 
Kissam  v.  Hamilton,  20  How.  Pr.  876. 

<«Ma78  ▼.  Haaaell,  4  Stew.  &  Port  222, 
U  Am.  Dec.  760;  Bentley  ▼.  Wright,  8 
Ala.  607;  Allen  v.  Bradford,  8  Ala.  281; 
Glasi  V.  Glass,  24  Ala.  468;  Kabers  v. 


Meredith,  67  Ala.  888.  Compare  Wo- 
mack  ▼.  San  ford,  87  Ala.  446. 

»  Long  V.  Stafford,  108  N.  Y.  274,  8  N. 
E.  Rep.  622. 

"Berthold  v.  Fox,  21  Minn.  61;  HiU 
▼.  Hoover;  6  Wis.  886;  Weed  v.  Weed, 
26  Conn.  8d7;  King  ▼.  Burnham,  129 
Mass.  606.    See  ii^ra,  §  164. 
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sity  of  notice  of  such  an  application  must  depend  upon  the  sonrces 
which  are  to  furnish  the  evidence  of  the  judgment  to  be  entered.  If 
the  examination  is  to  be  confined  to  the  records,  the  presence  of  the 
defendant  could  not  affect  the  result,  nor  would  he  have  room  to  con- 
test it.  But  if  it  is  to  be  based  on  extraneous  proof,  it  is  but  just 
that  he  should  have  the  opportunity  to  prepare  countervailing  testi- 
mony. 

§  186.    Evidenoe^ 

It  IS  held  in  several  of  the  states  that  the  evidence  which  will  jus- 
tify  the  court  in  entering  a  judgment  nunc  pro  tunc  must  be  record 
evidence;  that  is,  that  such  entry  can  only  be  made  upon  the  pro- 
duction of  some  note,  entry,  or  memorandum  from  the  records  or 
quari  records  of  the  court,  which  shows  in  itself,  without  the  aid  of 
parol  evidence,  that  the  alleged  judgment  was  rendered,  and  what 
were  its  character  and  terms.''  ''We  think,'*  said  the  court  in  Ala- 
bama, ''that  no  judgment  can  be  amended,  or  one  rendered  nunc  pro 
tunc,  unless  such  amendment  or  rendition  of  judgment  be  authorized 
by  matter  of  record,  or  by  some  entry  made  by  or  under  the  author- 
ity of  the  court,  which  entry  must  be  shown  by  the  record  of  the 
cause,  or  at  the  least  by  some  book  belonging  to  the  office  of  the  court 
and  required  to  be  there  kept  by  law."  "  It  is  somewhat  difficult  to 
ascertain  from  the  authorities  what  will  be  considered  record  evidence 
for  this  purpose.  But  it  is  held  that  the  entry  may  be  based  on  the 
judge's  minutes  or  the  clerk's  entries,  or  some  paper  on  file  in  the 
case,  but  cannot  be  made  upon  the  judge's  recollection  of  what  took 


*7  Adams  v.  ReQaa,  29  Fla.  260; 
Draughan  v.  Bank,  1  Stew.  (Ala.)  66,  18 
Am.  Dec.  88:  Andrews  ▼.  Branch  Bank, 
10  Ala.  875;  Hudson  ▼.  Hudson,  20  Ala. 
864,  66  Am.  Dec.  200;  Metcalf  v.  Met- 
calf,  19  Ala.  819,  54  Am.  Dec.  190; 
Yonge  ▼.  Brozson,  28  Ala.  684;  Bhs  parte 
•Tones,  61  Ala.  899;  Bx  parte  Gilmer,  64 
Ala.  284;  Lilly  v.  Larkin,  66  Ala.  122; 
Herring  ▼.  Cherry,  75  Ala.  876;  Kemp  v* 
Lyon,  76  Ala.  212;  Shackelford  v.  Levy, 
68  Miss.  125;  Raymond  v.  Smith,  1  Met. 
(Ey.)  65,  71  Am.  Dec.  458;  Ludlow  v. 
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Johnson,  8  Ohio,  658, 17  Am.  Dec.  609; 
Coughran  v.  Gutcheus,  18  111.  890:  Cairo 
&  C.  R.  Co.  V.  Holbrook,  72  DL  419; 
Hyde  v.  Curling,  10  Mo.  859;  Gibson  v. 
Chouteau,  45  Mo.  171, 100  Am.  Dec.  866; 
Fletcher  v.  Coombs,  58  Mo.  480;  Atkin- 
son V.  Railroad,  81  Mo.  60;  Blize  t. 
Castlio,  8  Mo.  App.  290;  Swain  v. 
Kaglee,19  CaL  127;  Hegeler  v.  Henckell, 
27  Cal.  49L 

»  Hudson  V.  Hudson,  20  Ala.  864^  66 
Am.  Dec.  200. 
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place  at  the  trial  or  upon  ontside  evidence.*  So  entries  on  the  oonrt 

and  bar  docket,  which  are  quasi  records,  are  admissible  evidence;  and 

a  recital  in  the  amending  judgment  that  the  oonrt  "is  of  opinion** 

from  an  inspection  of  said  docket,  etc.,  is  equivalent  to  an  averment 

that  the  court  deemed  the  evidence  satisfactory,  and  is  sa£Bcient  to 

sustain  the  amendment,  unless  the  entries  themselves  are  shown  to 

be  insnfiBcient.^    And  where  an  order  approving  the  report  of  com- 

nuBsioners  in  partition,  although  informal,  taken  in  connection  with 

the  report  itself,  affords  su£Bcient  data,  there  is  no  error  in  the  entry 

at  a  Bnbsequent  term  of  a  judgment  nunc  pro  tunc  ratifying  and  giv* 

ing  effect  to  the  report.^    Bo  a  memorandum  written  by  the  presiding 

]tidge  across  a  motion  entered  on  the  motion-docket  will  authorize  a 

wwcpro  tunc  order.* 

On  the  other  hand  there  are  numerous  cases  which  hold  that  an 
^ntiy  nunc  pro  tunc  may  be  ordered  on  any  evidence  that  is  suffi- 
cient and  satisfactory,  whether  it  be  parol  or  otherwise.*    But  the 
general  balance  of  authority  seems  to  be  with  the  cases  holding  that 
BO  far  as  eoDcems  the  question  whether  a  judgment  was  ever  ren- 
^^t  that  fact  must  be  established  by  record  evidence  and  cannot 
^  proyed  by  parol, — a  rule  which,  if  conservative,  is  also  entirely 
^^*   Thos,  when  a  case  stands  on  the  docket  as  not  disposed  of,  and 
oomtrj  on  the  papers  or  elsewhere  is  produced  indicating  any  dispo- 
sition  ot  it,  a  final  judgment  cannot  be  entered  nunc  pro  tunc  on  parol 
testimony  alone,  unaided  by  the  judge's  recollection,  especially  where 
eoQDsel  for  one  of  the  parties  denies  on  oath  all  knowledge  of  the 
alleged  judgment,  and  there  is  no  positive  affirmative  evidence  but 
that  of  the  adverse  counsel.^    But  when  the  fact  that  a  judgment 


•Belkin  v.  Rhodes,  76  Mo.  648; 
Graham  v.  liynn,  4  B.  Hon.  17,  89  Am. 
Dec  493;  Short  v.  Kellogg,  10  Ga.  180. 

^Fanner.T.  Wilson,  84  Ala.  75. 

^Mead  ▼.  Brown.  65  Mo.  55a  And 
lee  Wade  v.  Bryant  (Ky.)  7  a  W.  Rep. 

^Harris  ▼.  Bradford,  4  Ala.  214. 
Where  the  files  of  the  court,  the  mo- 
tion, the  entry  of  its  filing,  its  purpose, 
ind  the  entry  of  similar  orders  in  the 
•ame  cause,  show  that  the  order  was 


made,  a  nunc  pro  tune  entry  may  be 
made,  flansbrough  ▼.  Fndge,  80  Mo. 
807. 

«Frink  ▼.  Frink,  48  N.  H.  508, 80  Aol 
Dec  189;  Rugg  ▼.  Parker,  7  Gray,  173; 
Weed  ▼.  Weed,  25  Conn.  887;  Jacobs  y. 
Burgwyn,  68  N.  Car.  198;  Aydelotte  ▼. 
Brittain,  29  Eans.  98;  Bobo  ▼.  State, 
40  Ark.  224;  Brownlee  T.  Commission- 
ers. 101  Ind.  401. 

^Roberuon  ▼.  Pharr,  56  Ga.  246; 
CadweU  v.  DuUaghan,  74  Iowa.  289,  87 

168) 


§186 


LAW  OF  JUDGMENTS. 


[Ch-7 


was  formerly  rendered  is  established  by  reoord  eTidence,  it  seems 
entirely  reasonable  to  admit  parol  proof  for  the  purpose  of  showing 
its  date,  character,  and  terms,  and  the  relief  granted.  And  it  is  so 
held  by  many  respectable  aathorities.*  In  order  to  entitle  a  party  to 
have  a  judgment  entered  on  the  minutes  nunc  pro  tunc^  he  must 
show  when  it  was  rendered ;  certainly  at  what  term  of  the  court,  if 
not  on  what  day  of  the  term.^ 


§  186.    Belation  back  of  Order. 

A  nunc  pro  tunc  entry  of  judgment  is  made  as  of  the  time  the  pro* 
ceedings  of  the  court  actually  took  place,  and  becomes  a  part  of  the 
entry  of  that  date  the  same  as  if  entered  then.^  Hence  the  entry , 
by  its  relation  back,  will  cure  any  variance  between  the  judgment  as 
originally  (defectively)  entered  and  the  execution  issued  thereon.^ 
"There  can  be  no  doubt  that  such  an  entry  may  operate  so  as  to  save 
proceedings  which  have  been  had  before  it  is  made.  For  instance, 
a  judgment  is  actually  made  at  one  term,  but  through  mistake  or 
negligence  is  not  entered  of  record.  Subsequent  to  the  term,  the 
plaintiff,  under  the  impression  that  the  business  had  all  been  correctly 
transacted,  prays  out  execution.  The  property  of  the  judgment* 
debtor  is  levied  upon  and  sold  to  a  bona  fide  purchaser,  who  parts 
with  his  money  in  good  faith.  In  such  case  the  court  may  with  pro- 
priety enter  a  judgment,  to  be  considered  of  the  term  in  which  it  was 
actually  rendered  and  should  have  been  entered.  Such  proceedings 
should  be  for  the  furtherance  of  justice.  It  would  do  no  injury  to 
the  parties  concerned,  and  would  secure  the  rights  of  an  innocent 
purchaser.**^    But  it  is  held  that  for  the  purpose  of  a  statute  of  lim- 


N.  W.  Rep.  178.  Such  entry  should  not 
he  ordered  by  a  judge  other  than  the 
one  who  is  claimed  to  have  made  the 
original  order,  upon  the  mere  statement 
of  counsel,  excepted  to  by  opposing 
counsel,  that  such  order  was  made. 
Carter  v.  McBroom,  85  Tenn.  877,  2  8. 
W.  Rep.  808* 

^Camoran  v.  Thurmond,  66  Tex.  22; 
Burnett  ▼.  State,  14  Tex.  465;  Johnson 
T,  Wright,  27  Ga.  655;  Weed  v.  Weed, 
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25  Conn.  887;  Frink  v.  Frink,  48  N.  H. 
508,  80  Am.  Dec.  189;  Rugg  y.  Parker, 
7  Gray,  172;  Clark  v.  Lamb,  8  Pick. 
415, 19  Am.  Dec.  882;  Davis  v.  Shaver,  1 
PhiU.  (N.  Car.)  18. 

^RoberUon  v.  Pharr.  66  Ga.  246. 

^  Bush  V.  Bush.  46  Ind.  70. 

« Jordan  v.  Petty,  5  Fla.  826L 

^Ludlow  V.  Johnston,  8  Ohio,  66Q, 
675. 
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itations,  the  date  of  the  entry  of  a  judgment  nunc  pro  tune  is  the  date 
of  the  order  of  such  entry,  and  not  the  day  as  of  which  the  jndgmeni 
is  ordered  to  take  effect*"* 

« 

§  137.    Effect  upon  Third  Penoxuu 

When  a  judgment  is  entered  nunc  pro  tunc,  its  effect,  so  far  as  it 
operates  by  relation  back  to  the  earlier  date,  mast  be  confined  to  the 
rights  and  interests  of  the  original  parties;  at  least  it  will  not  be 
allowed  to  work  detriment  to  the  rightsof  innocent  third  persons  acquir- 
ing interests  without  notice  of  the  rendition  of  any  judgment.**  Thus 
a  purchaser  of  real  estate  takes  it  charged  with  the  lien  of  only  such 
judgments  as  are  actually  existing  at  the  time  of  the  purchase,  and 
it  is  not  competent  for  a  court  to  bind  by  a  lien  the  land  of  a  third 
person  by  the  rendition  of  a  nunc  pro  tunc  judgment  against  his 
grantor."  So  an  entry  nunc  pro  tunc  of  a  probate  decree  of  insolv- 
ency of  the  estate  of  a  decedent  takes  effect,  as  against  claims  filed 
by  creditors  thereof,  from  the  date  of  actual  entry.**  In  order  thai 
such  an  entry  of  judgment  may  bind  a  person  who  is  not  a  party 
thereto  (such  as  a  surety  in  a  supersedeas  bond  given  on  appeal  from 
the  judgment  as  first  entered),  it  must  appear  that  he  had  notice  of 
the  judgment  really  rendered  at  the  time  his  rights  were  acquired  or 
his  liability  fixed  thereunder,  or  that  he  had  notice  of  the  applica- 
tion to  have  the  nunc  pro  tunc  entry  made  and  an  opportunity  to 
appeal  therefrom.** 


*  Borer  ▼.  Chapman,  119  U.  S.  587,  7 
Sap.  Ct  Rep.  84d. 

*>BaDk  of  Kewburgh  ▼.  Seymour,  14 
Johns.  219;  Yroom  ▼.  Ditmas,  5  Paige, 
G28;  Smith  ▼.  Hood.  25  Pa.  St  218,  64 
Am.  Dec.  692;  Galpin  t.  Fishburne,  8 
McCord*  22,  15  Am.  Dec.  614;  Acklen 
T.  Acklen,  45  Ala.  609;  Qraham  v. 
Lynn,  4  B.  Hon.  18.  89  Am.  Dec.  498; 
SmaU  T.  Donthitt.  1  Kane.  885;  Shirley 


T.  Phillips,  17  DL  471;  McCormick  ▼. 
Wheeler,  86  IlL  114,  85  Am.  Dec.  888; 
Koch  y.  Railroad,  77  Mo.  854;  Hays  y. 
Miller,  1  Wash.  Ter.  148. 

« Miller  y.  Wolf,  68  Iowa,  288,  18  K 
W.  Rep.  889. 

**  Acklen  y.  Acklen,  45  Ala.  609. 

M  Koch  y.  Atlantic  &  Pacific  R.  Co.» 
77  Mo.  854. 
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g  188.  Amoant  greater  than  Plaintiff's  Demand. 

189.  AssesBment  of  Damages  on  Default 

140.  Amount  indorsed  on  Summons. 

141.  Prayer  for  Relief  as  Measure  of  Recovery. 

142.  Judgment  must  follow  the  Verdict 
148.  Allowance  of  Credits. 

144  Tender,  Counterclaim,  Offer  of  CompromiMk 

140.  Joint  Parties. 

146.  Affirmative  Relief  to  Defendant 

147.  Interest 

148.  Conditions  as  to  Payment 

149.  Statutory  Damages. 

150.  Designation  of  Amount 

151.  Judgment  designating  Medium  of  Payment 
163.  Judgment  for  Coined  Money. 

S  138.    Amount  greater  than  Plaintiff's  Demand. 

Since  judgments  are  asaally  rendered  for  a  definite  earn  of  money, 
and  are  intended  either  to  enforce  the  payment  of  a  legal  debt,  or  to 
establish  the  existence  of  a  legal  right  and  give  compensation  for  its 
infraction  by  an  award  of  damages,  it  becomes  important  in  this 
connection  to  consider  the  amoant  and  character  of  the  relief  which 
may  be  granted,  the  mode  of  its  ascertainment,  and  the  qnestion  of 
designating  the  medium  of  payment.  These  matters  will  constitute 
the  subject  of  the  present  chapter.  And  first,  it  is  an  undisputed 
rule  that  if  a  judgment  be  rendered  for  a  greater  sum,  whether  by 
way  of  debt  or  damages,  than  is  laid  in  the  ad  damnum  clause,  or 
claimed  in  the  declaration,  petition,  or  complaint,  or  notified  to  the 
defendant  by  the  demand  in  the  summons,  then  the  judgment  will 
be  erroneous  and  liable  to  reversal.^    Thus,  where  a  complaint  oon- 

1  Chaffee  ▼.  Hooper,  54  Yt  518;  An-  Law,  874;  Lester  ▼.  Cloud,  07  Ga.  770; 

drews  ▼.  Monilaws,  16  N.  T.  Supreme  Hillebrant  y.  Barton,  89  Tex.  699;  Jan- 

Ct  66;  Dennison  ▼.  Leech,  9  Pa.  St  eon  y.  Bank,  48  Tex.  699;  Price  y.  Grand 

164;  Johnson  y.  Van  Doren,  2  N.  J.  Rapids  &c.  R.  Co.,  18  Ind.  187;  Oakesy. 
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tains  two  paragraphs,  and  there  is  a  special  finding  of  facts  by  the 
eoart,  and  the  facts  found  support  all  the  material  allegations  of  one 
of  the  paragraphs,  but  not  of  the  other,  judgment  must  be  rendered 
as  upon  the  paragraph  that  is  supported  by  the  findings,  and  it  can- 
not be  for  an  amount  greater  than  is  claimed  therein  to  be  due.*  Nor 
is  the  application  of  this  rule  confined  to  contested  actions.  It  is 
eqnaUy  true,  in  cases  where  the  defendant  suffers  a  default,  that  a 
jndgment  for  more  than  the  plaintiff  has  claimed  is  erroneous,  and 
may  be  set  aside,  modified  on  motion,  or  reversed  on  appeal.*  And 
a  judgment  for  a  greater  sum  than  that  laid  in  the  declaration  can- 
not stand,  even  though  the  defendant  confesses  judgment  for  the 
laiger  amount.^  Nor  will  the  defendant's  withdrawal  of  his  pleas 
authorize  or  sustain  a  judgment  for  a  sum  in  excess  of  that  warranted 
by  the  cause  of  action  stated  in  the  petition.*  But  it  must  be 
observed  that  a  judgment  so  rendered  for  an  excessive  amount  is  not 
void.*  Belief  may  be  had  against  it,  or  it  may  be  corrected  or  set 
aside,  in  any  appropriate  mode ;  nevertheless  it  is  not  a  mere  nullity. 
Consequently  it  will  stand  as  a  valid  adjudication  until  the  proper 
steps  are  taken  against  it,  and  will  be  binding  upon  the  parties  and 
not  open  to  collateral  attack.  And  where  this  is  the  only  error  in 
the  judgment  it  may  be  rectified  without  the  necessity  of  entirely 
vacating  it.  Thus  where  a  judgment  is  entered  in  an  action  on  a 
bond  for  an  amount  greater  than  the  penalty,  it  may  be  reformed  by 
remitting  the  excess.'  So  where  a  complaint  prays  judgment  for  the 
exact  amount  due  at  the  first  term  after  suit,  but  judgment  is  not 
then  lendered,  but  is  rendered  at  a  subsequent  term  for  a  sum 
that  asked  for  by  the  amount  of  the  subsequently  accrued 


Ward,  IS  DL  46;  SUles  v.  Brown,  8  Iowa, 
680;  Hayton  v.  Hope,  8  Mo.  68;  Beck- 
with  V.  Boyce,  12  Mo.  440;  Lamping  v. 
Hyatt,  S7  CaL  d9;  Bond  v.  Pacheco,  80 
OaL680. 

'Helms  V.  Keams,  40  iDd.  124. 

'Andrews  v.  Monilaws,  15  K.  T.  Su- 
preme Ct  66;  Bond  v.  Pacbeco,  80  CaL 
680.  Bat  a  Jadgment  by  default  may 
be  rendered  ^gainst  a  defendant  regu- 
larly  served    with    process,    for 


amount  greater  than  is  stated  in  the 
summons,  if  within  the  damages 
claimed  by  the  declaration.  Thomp- 
son V.  Turner,  22  111.  889. 

*  Lester  v.  Cloud,  67  Oa.  770. 

^  Janson  v.  Bank.  48  Tex.  599. 

•Chaffee  v.  Hooper.  64  Yt.  618;  Bond 
V.  Pacheco,  80  Cal.  580. 

7  Anthony  v.  Estes  (K.  Car.),  8  8.  E. 
Bep.  847. 
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interest  only,  saoh  jadgment  will  not  be  erroneons,  bat  the  complaint 
will  be  deemed  to  have  been  amended  bo  as  to  demand  jadgment  for 
the  proper  sum.*  It  also  appears  that  it  is  not  error  to  render  judg- 
ment for  an  amount  of  damages  exceeding  the  ad  damnum  in  the 
writ,  after  the  action,  together  with  other  claims  of  the  plaintiff 
against  the  defendant,  has  been  referred  to  arbitrators  ander  a  role 
of  coart.* 

§  139.    AsseBBment  of  Damages  on  Default. 

We  have  already  seen,  in  the  chapter  on  jadgments  by  default, 
ihat  if  the  amount  which  the  plaintiff  is  entitled  to  recover  is  defi- 
nitely fixed  by  the  contract  or  other  instrument  on  which  he  sues,  a 
final  judgment  may  at  once  be  entered,  upon  the  defendant's  default, 
for  such  amount;  and  that  the  same  is  true  if  the  amount  can  be 
itscertained  by  a  matter  of  simple  calculation.  But  in  other  cases,  an 
interlocutory  judgment  must  first  be  entered,  fixing  the  plaintiff's 
right  to  recover,  and  then  the  damages  assessed  by  a  writ  of  inquiry 
or  some  other  proper  method."^  It  is  therefore  erroneous  for  the 
oourt,  in  an  action  on  an  unliquidated  claim,  to  proceed  to  render 
final  judgment  for  a  specific  sum,  without  the  preliminazy  assessment 
of  damages."  And  in  an  action  on  an  open  account,  in  which  the 
defendant  was  defaulted,  the  judgment  will  be  set  aside  if  the  record 
does  not  disclose  in  what  manner  and  upon  what  proofs  the  amount 
of  the  judgment  was  ascertained.^ 

§  140.    Amount  indorsed  on  Summons. 

In  some  of  the  states,  where  the  code  practice  is  established,  it  is 
required  by  law  that  in  all  civil  actions  for  the  recovery  of  money 
only,  the  amount  for  which  judgment  will  be  taken,  if  the  defendant 

*  Carpenter  ▼.  Sheldon,  23  Ind.  259.  ^  Supra,  §89. 

That  a  Judgment  may  be  amended  in  u  Beam  ▼.  Hayden,  6  Bosh,  4S6;  Br- 

respect  to  the  amount  of  recovery,  see  ans  v.  Parks,  10  Ark.  806;  Warren  v. 

infra,  §  159.  Kennedy,  1  Heisk.  487. 

•Day  V.  Berkshire  WooUen  Ga,  1  ^Bnell  v.  Irvine,  ITFla.  284 
•Gray,  420. 
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fails  to  appear,  shall  be  indorsed  on  the  Bammons.  When  such 
indorsement  is  made,  the  defendant  has  a  right  to  rely  upon  it  as  fix- 
ing a  limit  beyond  which  the  court  cannot  go  in  rendering  judgment, 
in  case  he  chooses  to  make  no  appearance  in  the  action,  and  it  is 
error  to  exceed  it.^' 


§  14L    Prayer  for  Belief  as  Measure  of  Beoovery. 

According  to  the  settled  practice  in  equity,  the  rule  in  regard  to 
decrees  is  simUar  to  that  just  stated  as  governing  judgments  at  law, 
Tiz.,  that  it  is  error  to  decree  relief  not  sought  in  the  bill.  In  other 
irords,  if  the  complainant  has  prayed  for  specific  relief  in  the  prem- 
ises, or  relief  as  to  a  specific  subject-matter,  no  more  extensive 
relief  can  properly  be  accorded  to  him.'*  But  it  is  usual  to  join  with 
the  demand  for  specific  relief  a  prayer  for  general  relief  also,  and 
where  this  is  done,  the  court  is  not  limited,  in  its  dealing  with  the 
matters  in  litigation,  to  the  orders  or  decrees  particularly  asked 
for,  but  may  take  such  other  action  as  may  be  necessary  to  fully 
adjust  the  equities,  provided  it  be  not  inconsistent  with  the  allega- 
tions of  the  bill  and  the  facts  in  evidence.'*  So  where  there  are 
prayers  for  both  specific  and  general  relief,  the  court,  if  it  refuses 
the  specific  relief  asked,  may  still  grant  any  other  appropriate  relief 
nnder  the  general  prayer.'*  But  it  is  the  settled  rule  in  equity  that 
a  party  must  recover  according  to  the  case  made  by  his  bill  or  not 
at  all, — secundum  allegata  as  well  as  secundum  probata.  Hence,  even 
under  a  prayer  for  general  relief,  the  court  cannot  go  outside  the 
case  made  by  the  pleadings,  and  decree  in  favor  of  the  plaintiff  on 
grounds  not  stated  in  his  complaint,  or  grant  relief  for  matters  not 
charged,  although  they  may  appear  from  other  parts  of  the  plead- 
ings and  be  improperly  in  evidence.''     But   the  fact  that  more 

^Cleveland  Stove  Co.  v.  Grimes,  9  Wilkin.  IJohns.  Ch.  Ill;  Kelly  v.  Paine, 

Kebr.  128,  2  N.  W.  Rep.  845;  Basset  v.  18  Ala.  871;  Stone  v.  Anderson.  26  N. 

Mitchell  (Kans.),  19  Pac  Rep.  671.  H.  506;  Allen  v.  Coflman,  1  Bibb,  469; 

M  Dodge  V.  Wright,  48  Ul.  882.  Barr  v.  Haseldon,  10  Rich.  Eq.  5a 

^Laverty  v.  Sexton,  41  Iowa,  486;  ^^  Rogers  v.  Brooks,  80  Ark.  612. 

Galloway  v.  Galloway,  58  Tenn.  828;  ^7  Home  Exchange  Bank  v.  Eames,  4 

Colton  V.  Ross,  2  Paige,  896;  Wilkin  y.  Abb.  App.  Dea  88;   Rogers  v.  Brooks, 
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extensive  relief ,  of  this  same  general  natare,  is  prayed  in  the  bill  than 
is  warranted  by  the  proofs  does  not  preclude  giving  so  muoh  as  the 
evidence  will  sustain.  Thus  if  the  bill  asks  relief  on  an  allegation 
of  an  abandonment  of  twenty-six  acres  of  land,  and  the  proof  is  that 
sixteen  acres  only  were  abandoned,  the  complainant  may  be  relieved 
as  to  the  sixteen.** 

Under  the  code  practice,  where  the  forms  of  action  are  abolished, 
and  either  a  legal  or  an  equitable  remedy,  or  both,  maybe  prosecated 
under  the  same  method  of  procedure,  the  rules  already  stated  will 
still  hold  good,  though  modified  by  certain  statutory  provisions,  which 
we  now  proceed  to  notice.  The  codes  generally  provide  that  if  there 
be  no  answer,  the  relief  granted  cannot  exceed  that  which  the  plain- 
tiff shall  have  demanded  in  his  complaint.^  A  recent  decision  in 
California,  construing  the  phrase  '"cannot  exceed,"  holds  that,  in  case 
of  default,  it  is  improper  to  grant  the  plaintiff  any  other  relief  than 
that  prayed  for."*  Whence  it  would  appear  that  if  the  plaintiff  has 
mistaken  his  remedy,  or  otherwise  failed  to  demand  the  relief  appro- 
priate  to  his  case,  it  would  be  beyond  the  power  of  the  court  to  enter 
the  proper  judgment.  But  this  view  runs  counter  to  that  held  in 
New  Tork,  where,  the  language  of  the  statute  being  the  same,  the 
courts  say :  ''The  relief  demanded  by  no  means  necessarily  charac- 
terizes the  action  or  limits  the  plaintiff  in  respect  to  the  remedy 
which  he  may  have.  If  there  be  no  answer,  the  relief  granted  con- 
not  exceed  that  which  the  plaintiff  shall  have  demanded  in  his  com- 
plaint. But  the  fact  that  after  the  allegation  of  the  facts  relied  upon 
the  plaintiff  has  demanded  judgment  for  a  sum  of  money  by  way  of 
damages  does  not  preclude  the  recovery  of  the  same  amount  apon 
the  same  state  of  facts  by  way  of  equitable  relief.     The  relief  in  the 


80  Ark.  612.  For  example,  if  the  owner 
executes  two  mortgages  upon  the  same 
land,  and  the  prior  mortgagee  enforces 
his  mortgage  in  equity,  without  mak- 
ing the  Junior  mortgagee  a  party  de- 
fendant, and  purchases  the  property  at 
the  sale  and  receives  a  sheriff's  deed, 
the  Junior  mortgagee  may  file  a  bill  to 
redeem;  but  if  his  complaint  contains 
only  the  usual  averments  in  an  action  to 
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enforce  a  mortgage,  and  makes  no  ref- 
erence to  the  prior  mortgage,  sale,  and 
purchase,  the  court  cannot  enter  a  de- 
cree authorizing  him  to  redeem.  Oar^ 
pen  tier  v.  Brenham,  50  Cal.  549. 

M  Railroad  v.  Ragsdale.M  Miss.  200. 

»  Code  N.  T.  g  275;  Code  Civil  Ptocl 
Cal.  §  580. 

«>Mudge  y.  Steinhart  (CaL).  20  Pac 
Rep.  147. 
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two  cases  wonld  be  precisely  the  same ;  the  di£Fereiice  would  be  formal 
and  technical.  If  every  fact  necessary  to  the  action  is  stated,  the 
plaintiff  may,  even  when  no  answer  is  put  in,  have  any  relief  to  which 
the  facts  entitled  him  consistent  with  that  demanded  in  the  com* 
plaint.""  But  under  this  clause,  where  a  complaint  contains  no 
prayer  for  damages,  a  judgment  on  default  awarding  damages  is 
erroneous,  although  the  complaint  states  facts  sufficient  to  sustain 
BDch  a  judgment.**  However,  under  the  codes,  the  extent  of  the 
relief  to  be  granted  by  a  judgment  is  restricted  to  that  prayed  for 
in  the  complaint  only  in  cases  where  there  is  no  answer;  in  all  other 
eases  any  relief  may  be  granted  which  is  consistent  with  the  case 
made  by  the  pleadings."  Thus,  for  example,  where  the  complaint  in 
an  action  relating  to  land  contains  proper  averments  to  entitle  the 
plaintiffs  to  possession,  and  a  general  prayer  for  relief,  and  there  are  an 
appearance,  trial,  and  finding  that  the  plaintiffs  are  owners  and  enti- 
tled to  possession,  and  defendant  is  in  unlawful  possession,  judgment 
for  possession  is  proper,  thoagh  there  is  no  specific  prayer  therefor.*^ 
So,  in  a  case  where  the  plaintiff,  in  an  action  to  recover  a  street 
assessment,  asked  for  a  judgment  against  the  defendant's  lot  but  not 
for  a  personal  judgment,  and  the  court  rendered  judgment  against  the 
lot  and  also  ordered  that  if  the  lot  should  not  sell  for  the  full  amount 
of  the  plaintiff's  claim,  then  a  personal  judgment  for  the  balance 
should  be  docketed  against  the  defendant,  it  was  held  that  the  action 
of  the  court  was  proper,  it  having  jurisdiction  of  both  the  subject- 
matter  and  the  person  of  the  defendant."  Again,  where  the  plain- 
tiff alleges  facts  entitling  him  to  both  legal  and  equitable  relief,  and 
demands  both,  the  coart  may  award  either  that  is  appropriate  to  the 
ease  made  by  the  proof."  Nevertheless  this  equitable  power  in  the 
courts  will  not  justify  them  in  awarding  to  the  plaintiff,  upon  a  repli- 


>iHale  V.  Omaha  Nat  Bank,  49  N.  Y. 
826,  Allen,  J. 

** Pittsburgh  Mining  Co.  ▼.  Green- 
wood, 39  Cal.  71.  See  Miner  ▼.  Pear- 
son. 16  Kans.  37;  Olcott  v.  Kohlsaat,  8 
N.  Y.  Snpp.  117. 

"Harder  v.  Wright,  70  Iowa,  43,  39 
N.  W.  Rep.  799;  Humphrey  ▼.  Tborn, 
88  Ind.  896,  citing  3  Rev.  SUt  Ind.(1876) 

LAW  JUDG.V.l — 11 


p.  188,  §  880,  a  claase  which  appears, 
however,  to  have  been  omitted  from  the 
revision  of  1888. 

» Evans  v.  Schafer  (Ind.).  21  N.  E. 
Rep.  448.  And  see  Eldridge  v.  Adams, 
54  Barb.  417. 

»  Chase  v.  Christiansen,  41  Cal.  358. 

>B  Johnson  v.  Hathorn,  3  Abb.  App. 
Dec.  465. 
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cation,  an  entirely  different  judgment  from  that  prayed  for  in  his 
petition.*' 


§  142.    Judgment  must  follow  the  Verdict. 

The  judgment  must  follow  the  verdict,  and  if  the  jury  have  found 
a  verdict  for  a  specified  sum  of  money,  the  court  cannot  render  judg- 
ment for  any  greater  amount;  if  the  verdict  is  wrong,  the  remedy  is 
by  a  new  trial.^  Or  a  judgment  entered  for  a  sum  in  excess  of  what 
the  verdict  authorized  may  be  reformed  so  as  to  bring  it  within  the 
verdict.^  If,  on  the  other  hand,  the  verdict  is  excessive,  being  for  a 
greater  amount  of  damages  than  are  laid  in  the  declaration,  it  is  said 
that  judgment  may  be  given  only  for  the  amount  so  laid."  But  this 
would  appear  to  be  adequate  ground  for  a  motion  in  arrest  and  for 
new  trial ;  although  it  would  undoubtedly  be  good  practice  to  enter  a 
remittitur  for  the  excess  and  take  judgment  for  the  balance.*^  Accord- 
ing to  the  practice  of  the  United  States  courts,  the  clerk  has  no 
authority  to  enter  judgment  for  any  other  sum  than  the  verdict  and 
statute  (the  action  being  statutory)  call  for;  hence  where  the  stat- 
ute requires  interest  to  be  added  to  the  verdict,  the  clerk  cannot  enter 
a  judgment  for  the  amount  of  the  verdict  without  interest^  even 
though  the  plaintiff  waives  the  interest.** 

§  148.    Allowance  of  Credits. 

In  an  action  on  an  obligation  for  the  payment  of  money,  on  which 
credits  are  indorsed,  the  judgment  should  be  rendered  for  the  real 
balance  due,  deducting  the  indorsements."*  But  where  the  judgment 
on  a  promissory  note,  on  which  there  was  a  payment  indorsed,  was, 
by  mistake,  rendered  for  the  amount  of  the  note  apparent  on  its  face, 
without  deducting  the  payment  indorsed,  it  was  held  that  this  did 

^  Harder  v.  Wright,  70  Iowa,  42,  29  »  Baltzell  v.  Hickman.  4  Litt  968. 

N.  W.  Rep.  799.  »  Walker  v.  Fuller.  29  Ark.  448. 

»Buck  V.  Little,  24  Miss.  468;  Reid  v.  nRobostelli  v.  New  York,  K.  H.  A 

Danklin,  5  Ala.  206;  Mitchell  ▼.  Geisen-  H.  R  Co..  84  Fed.  Rep.  507. 

dorff ,  44  Ind.  858.  »  Grays  v.  Hinea,  4  Munf.  487. 

>»  Stevens'  Ez'rs  v.  Lee,  70  Tex.  279, 
8  8.  W.  Rep.  40. 
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Bot  invalidate  the  jndi^ment  and  render  yoid  the  proceedings  ander 
Ao  execution  issued  thereon,  bat  relief  mast  be  afiForded  to  the  party 
ioJQred  in  some  other  mode,  the  court  being  inclined  to  think  that  his 
Appropriate  remedy  was  by  application  to  a  court  of  chancery.^    A 
mistake  of  this  kind,  however,  could  probably  be  cured  by  amend- 
ment in  the  court  rendering  the  judgment.     It  is  also  held  that  pay- 
ments made  pending  the  suit  are  to  be  deducted  in  making  up  the 
jndgment.* 

§  144.    Tender,  Counterclaim,  Offer  of  Compromise. 

If  a  verdict  is  returned  for  a  sum  less  than  the  amount  tendered 
in  court,  it  would  be  erroneous  to  render  judgment  on  the  verdict  and 
order  the  residue  to  be  refunded,  inasmuch  as  the  tender  admits  the 
whole  to  be  due.*  The  proper  practice  in  such  a  ease  would  be  to ' 
Bet  aside  the  verdict  and  enter  judgment  for  the  amount  tendered, 
the  plaintiff  being  entitled  to  that  much  on  the  pleadings.*'  If 
the  defendant  succeeds  in  establishing  a  counterchiim,  judgment 
should  of  course  be  given  in  his  favor,  either  for  the  whole  amount 
or  for  its  excess  over  the  claims  proved  by  the  plaintiff,  according  as 
the  ease  may  be.  So  a  claim  for  damages  for  a  breach  of  warranty, 
interposed  by  answer  to  a  petition  to  recover  the  price  of  the  goods,  is 
in  effect  a  counterclaim,  and  the  court  can  render  judgment  for  the 
nndisputed  portion  of  the  price,  and  allow  the  action  to  proceed  as 
to  the  sam  in  dispute."*  An  offer  of  settlement  made  by  the  plain- 
tiff before  the  commencement  of  the  action,  will  not  preclude  him 
from  recovering  a  larger  sum  than  that  contemplated  by  his  offer." 

§  146.    Joint  Parties. 

Embarrassing  questions  sometimes  arise  in  regard  to  the  amount 
and  character  of  the  judgment  in  cases  where  there  are  numerous 

**Halliawayv.  Hemingway,  20  Conn.        ''Goffman  v.  Brown.  7  Colo.  147,  2 
IW.  Pac  Rep.  906. 

"Joy  y.  HuU,  4  Yt  466,  94  Amu  Dec.         »  Moore  v.  Woodside,  26  Ohio  St  6S7. 
^-  And  see  Glarkson  y.  Manson,  60  How. 

"BweeUand  t.  Tathm,  64  DL  216.  Pr.  48. 

"Brush  y.  Railroad,  48  Iowa,  554. 
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parties  on  one  side  or  the  other.  And  first,  in  regard  to  joint  plain- 
tifFSy  it  is  the  rule  that  several  persons  having  distinct  claims  against 
the  same  defendant  cannot  make  one  suit  the  vehicle  for  carrying  all 
their  demands  into  judgment.  Their  recovery  is  limited  to  what 
concerns  them  jointly.  For  instance,  all  persons  whose  property  is 
affected  by  a  nuisance,  though  they  own  the  property  in  severalty 
and  not  jointly,  may  unite  in  an  action  to  abate  the  nuisance ;  but 
in  such  action  they  cannot  have  judgment  for  the  damages  done  to 
the  property  of  each,  but  only  such  relief  as  is  common  to  all  the 
plaintiffs,  e.g.^  an  injunction  against  the  nuisance.*  Conversely, 
one  of  a  class  of  plaintiffs  cannot,  in  suing  alone,  procure  an 
adjudication  which  will  be  binding  upon  all,  unless  the  others  come  in 
as  joint  plaintiffs  or  otherwise  connect  themselves  with  the  action. 
Thus,  where  only  one  of  ten  distributees  sued  the  administrator  in 
the  probate  court,  it  was  held  irregular  for  that  court  in  its  judgment, 
without  making  the  other  persons  interested  parties,  to  do  more  than 
adjudicate  the  rights  of  the  plaintiff  and  the  administrator.^  Where 
proceedings  are  taken  concurrently  by  several  persons  against  the 
same  fund,  it  seems  they  stand  on  an  equal  footing.  Thus,  in  a 
Massachusetts  case,  where  two  trustee  processes  were  served  at  the 
same  time,  and  judgment  was  recovered  in  each  for  an  amount 
greater  than  the  sum  held  by  the  garnishee,  it  was  considered  that 
each  of  the  creditors  was  entitled  to  one-half  of  the  fund,  though 
their  claims  were  unequal.*  Where  several  defendants  are  sued 
jointly  in  an  action  on  contract,  the  rule  at  common  law  was  that 
the  plaintiff  could  only  recover  judgment  against  all  or  none  of  them. 
But  this  has  been  changed  by  statute  in  many  of  the  stc^tes,  so  that 
now,  in  such  an  action,  a  judgment  may  be  rendered  in  favor  of  one 
of  the  defendants  and  against  the  other,  if  the  facts  warrant  it.*  In 
equity,  a  decree  between  co-defendants,  grounded  on  the  pleadings 
and  proofs  between  the  plaintiff  and  defendants,  is  regular,  and  in 
fact  the  court  is  bound  to  make  such  a  decree  in  order  to  avoid  a 
multiplicity  of  suits.*    But  at  law  one  defendant  to  a  suit  cannot 

40  Qrant  y.  Schmidt.  J^  Minn.  1.  ^  Supra,  gg  82.  130;  MoffiU  ▼.  BicUe. 

«i  Williams  ▼.  Williams,  74  N.  Car.  1.     SI  Gratt  280. 

^  Davis  y.  Davis,  2  Cush.  111.  ^  Chamley  v.  Dusany^  2  Sch.  A  Let 

C«U.  716. 
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ordinarily  recover  a  jadgment  against  a  co-defendant  without  a  cross- 
pleading  and  service  of  process  or  an  appearance  to  the  cross-plead- 
ing by  the  defendant  thereto.*  In  New  Hampshire,  damages  may  be 
apportioned  among  several  defendants  by  separate  judgments,  if  jus- 
tiee  will  be  promoted  by  such  procedure.* 

§  146.    AfEbrmative  Belief  to  Defendant. 

In  some  of  the  states  the  code  provides  that  ''if  a  counterclaim, 
established  at  the  trial,  exceed  the  plaintiflF's  demand,  jadgment  for 
the  defendant  must  be  given  for  the  excess ;  or  if  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief,  jadgment  must 
be  given  accordingly."^  And  aside  from  statutes  of  this  character, 
eoorts  possessing  equitable  powers  are  disposed  to  complete  the 
adjudication  of  controversies  brought  before  them  by  awarding  to 
defendants  any  relief  justified  by  the  facts.  In  equity,  a  decree  may 
be  rendered  in  favor  of  a  defendant  where  he  proves  to  be  the  cred- 
itor and  the  plaintiff  the  debtor.^  So  on  the  foreclosure  of  a  deed 
of  trust,  the  decree  directing  the  surplus  remaining  after  paying  the 
plaintiff  to  be  paid  to  the  co*defendant,  there  being  no  cross-bill,  need 
not  find  the  precise  amount  due  such  co-defendant,  but  only  that 
there  is  due  him  more  than  the  surplus.* 


§  147.    Interest. 

Accrued  interest  on  the  demand  in  suit  is  of  course  a  legal  part  of 
the  plaintiff's  claim  and  should  be  included  in  the  judgment.  But  a 
judgment  for  the  gross  sum  of  principal  and  interest  made  up  to  a 
certain  day,  with  interest  on  such  gross  sum,  is  erroneous.^  The 
Btatates  sometimes  require  that  the  debt  and  the  interest  shall  be 
separately  specified.  This  being  the  case,  it  is  erroneous  to  enter 
the  judgment,  in  an  action  of  debt,  for  an  aggregate  sum,  including 


*CaTiii  y.  Wmiama.  8  Bush,  848. 

<>Cit7  8aT.  Bank  y.  Whittle,  88  K.  H. 
587, 8  AtL  Rep.  645. 

« Code  Clyil  Proc.  Cal.  §  666.  Sea 
Gaff  y.  Hutchinson,  88  Ind.  841. 


^Kraker  y.  Bhlelda,  20  Gratt  877. 
«  Walker  y.  Abt,  88  Dl.  2S6. 
*^Boardman  y.  Patterson,  1  Gill,  873. 
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the  debt,  interest,  and  damages,  without  distinguishing  the  amount 
of  either.'"  Where,  in  rendering  judgment  by  default  on  a  demand 
ascertained  by  writing,  too  much  interest  is  calculated  and  inclnded 
in  the  judgm'ent,  the  error  will  be  corrected  on  motion,  or  it  may  be 
amended  in  the  appellate  court  at  the  cost  of  the  plaintiff  in  error.** 
It  is  immaterial  that  the  judgment  recites  that  the  money  recover- 
able bears  interest  from  an  erroneous  date,  where  it  appears  that  the 
amount,  with  interest,  for  which  judgment  is  rendered  does  not 
exceed  the  amount  for  which  the  party  complaining  is  legally  liable." 

§  148.    Conditions  as  to  Payment. 

In  certain  classes  of  dases  it  is  customary  for  the  judgment  to  eon- 
tain  conditions  or  directions  as  to  the  time  or  manner  of  payment. 
Thus  a  judgment,  directed  by  the  court,  in  an  action  upon  a  contract 
for  the  sale  and  purchase  of  lands,  which  ascertains  the  amonnts 
which  will  become  due  to  the  plaintiff,  for  principal  and  interest,  at 
the  several  times  stipulated  in  the  contract,  may  further  direct  that, 
in  case  the  same  should  at  those  periods  remain  unpaid,  the  plaintiff 
shall  have  judgments  for  their  recovery  and  executions  for  their  col- 
lection.^ Bo  a  judgment  on  a  bond  for  the  payment  of  a  debt  by 
instalments  should  be  for  the  debt  in  the  declaration  mentioned,  to 
be  discharged  by  payment  of  the  sum  due  at  the  time  of  suit  brought, 
reserving  liberty  to  the  plaintiff  to  resort  to  scire  facias  to  recover 
such  other  damages  as  might  thereafter  arise  upon  the  condition  of 
the  bond."^  Again,  in  an  action  of  covenant  upon  a  guaranty  by 
which  the  covenantor  became  surety  for  the  punctual  payment  of  the 
bond  of  another,  and  undertook  that  if  the  obligor  made  default,  he 
would  pay  the  mortgage  mentioned  in  the  bond,  the  judgment  upon 
such  default  should  not  be  that  he  should  pay  absolutely  to  the  plain- 
si  Wilmans  V.  Bank,  1  Gilm.  667.  conrt.  HawkiDS  v.  Glenn,  181 U.  B,  819. 
M  Spence  ▼.  Rutledge.  11  Ala.  590.  9  Sup.  Ct  Rep.  789. 
But  it  18  held  by  the  Supreme  Court  ^Deen  ▼.  Blount  (Tez.).  9  &  W.  Rep. 
of  the  United  States  that  the  objection     168. 

that  too  large  an  amount  of  interest        ^Libbyv.  Rosecrans,  66  Barb.  9Q8L 
has  been  included  in  a  judgment  can-        "^ Thatcher  v.  Taylor,  8MunL  34a. 
not  be  raised  for  the  first  time  in  that 
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tiff  the  axnonnt  due,  but  that  he  ehonld  pay  or  canse  to  be  paid  and 
satisfied  of  record  the  mortgage  mentioned,  within  thirty  days  from 
the  date  of  the  judgment^  or,  in  the  event  of  his  not  doing  so,  then 
that  he  pay  the  amount  to  the  plaintiff.** 


§  149.    Statutory  Damages. 

Where  a  statute  imposes  a  penalty  for  the  commission  or  omission 
of  a  certain  act»  the  judgment,  if  for  the  plaintiff,  must  be  for  the 
fall  amoant  of  the  penalty;  the  courts  have  no  power  to  mitigate  it, 
for  in  so  doing  they  would  contravene  the  expressed  legislative  will.' 
In  cases  where  the  statutes  give  double  or  treble  damages  for  a  cer- 
tab  kind  of  injury,  the  jury,  if  they  find  for  the  plaintiff,  should 
increase  the  damages  which  they  find  by  the  statutory  multiple;  but 
if  the  verdict  in  terms  finds  only  single  damages,  the  court  will  per- 
form the  multiplication  and  direct  judgment  to  be  entered  for  the 
increased  amount.^  Under  a  declaration  containing  a  count  for  a 
common  law  trespass  and  a  count  for  the  statutory  trespass,  where  a 
general  verdict  of  guilty  is  returned,  it  is  not  competent  for  the  court 
to  apply  the  verdict  to  the  count  under  the  statute,  and  proceed  to 
render  judgment  for  treble  the  damages  returned.^ 

§  160.    Desigiiation  of  Amotuit. 

The  amount  of  a  judgment  must  be  stated  in  it  with  certainty  and 
precision;  an  incurable  ambiguity  in  this  respect  will  be  sufficient  to 
invalidate  the  judgment.  But  the  judgment  is  to  be  construed  with 
reference  to  the  pleadings  and  other  parts  of  the  record,  and  if  these 
famish  data  from  which  the  amount  of  the  recovery  can  be  ascer- 
tained with  certainty,  it  is  probably  sufficient.     All  judgments  ren- 

"*  Farnham  ▼.  Malloiy,  3  Abb.  App.  Royse  v.  May,  93  Pa.  St  454;  Shrews- 
Dec  100.  bury  v.  Bawtlitz,  67  Mo.  414;  Osborn  ▼. 

"'PoweU  ▼.  Redfield,  4  Blatchf.  47;  LoTell,  86  Mich.  246;  Chipman  v.  Em- 
United  States   ▼.  Montell,  Taney,  47;  rick,  5  Cal.  289;  Sedgwick  on  Damages, 
aarke  ▼.  Barnard,  108  U.  &  486,  2  Sup.  588. 
a  Rep.  87a  M  Osborn  v.  Lovell,  86  Mich.  246. 

"Palmer  v.  York  Bank,  18  Me.  166; 
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dered  in  this  country  should  also  be  expressed  in  the  American  denom- 
inations of  money;  and  the  amount  should  be  written  oat»  or  at  least, 
if  expressed  in  figures,  should  be  accompanied  by  some  appropriate 
mark  or  sign  to  indicate  what  denominations  of  money  are  meant." 

§  161.    Judgment  deslgiiating  Medium  of  Payment. 

As  a  general  rule,  a  judgment,  being  merely  the  sentence  of  the 
law  upon  the  facts  shown  by  the  pleadings  and  proof,  has  nothing  to 
do  with  the  means  or  the  medium  of  satisfying  the  debt  which  it 
establishes.  Hence,  where  a  suit  is  for  a  money  demand,  the  court 
has  no  power  (with  exceptions  to  be  noted  in  the  next  section),  after 
giving  judgment  for  the  amount  claimed,  to  specify  in  what  kind  of 
money  it  shall  be  paid;  when  the  plaintiff  is  entitled  to  a  judgment, 
the  law  determines  how  it  shall  be  satisfied."  But  where  a  promis- 
sory note  was  made  payable  "in  the  currency  of  the  country  but  not 
in  Confederate  notes,''  it  was  held  that  the  recovery  should  be  for  such 
notes  as  were  actually  in  circulation  at  the  maturity,  of  the  note, 
although  greatly  depreciated  in  value.** 

§  162.    Judgment  for  Coined  Money. 

When  the  Legal  Tender  Act  (Act  Congr.  Feb.  26, 1862)  first  came 
before  the  supreme  federal  tribunal  for  interpretation,  it  was  held  to 
be  unconstitutional.  The  court  ruled  that  in  respect  to  contracts 
which  were  expressed  to  be  payable  in  gold  or  silver  coin  or  in 
^'specie,"  the  act  could  have  no  application,  whether  such  contracts 
were  made  before  or  after  its  passage ;  that  such  contracts  could  not 
be  satisfied  by  a  tender  in  treasury  notes;  and  that  when  a  contract 
80  worded  was  put  in  suit,  the  judgment  rendered  upon  it  should 
specify  coined  dollars  and  parts  of  dollars  as  the  medium  of  its  satis- 
faction.*"  Notwithstanding  this  decision,  some  of  the  cases,  refusing 
to  accept  this  construction  of  the  act,  or  preferring  to  abide  by  the 

M  Supra,  S  118.  Butler  v.  Horwits,  7  WalL  259;  Dewing 

a  Swain  v.  Smith,  05  N.  Car.  2ll.  v.  Sears,  11  Wall.  879;  Trebilsck  v.  Wil- 

» Coffin  V.  Hill,  1  Heisk.  885.  ton.  19  Wall.  687;  Hepbom  v.  Gritwold. 

^•Bronson   v.  Rhodes,  7  WalL  946;  8  WalL  601 
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rale  that  the  courts  have  nothing  to  do  with  the  manner  in  which  a 
judgment  or  exoention  shall  be  satisfied,  held  that  it  would  be 
entirely  erroneoas  to  enter  judgment  for  a  particular  kind  of  money.** 
Bat  in  a  majority  of  the  states  the  courts  followed  the  lead  of  the 
federal  decisions,  and  maintained  the  rule  that  if  the  contract  speci- 
fied gold  or  silyer  as  its  medium  of  payment,  the  judgment  upon  it 
most  do  likewise.*  It  was  also  held  that  if  the  contract  was  only 
Bdvable  in  coin  it  would  be  improper  to  render  judgment  for  the 
market  value  of  that  amount  of  ooin  calculated  in  terms  of  the  treas- 
orj  notes;  the  judgment  must  simply  be  for  so  much  gold  or  silver.* 
Also  it  was  considered  that  interest  on  the  debt  could  only  be  paid 
m  coined  money.*  But  the  costs  of  the  action  might  be  paid  in 
legal  tender  notes.*  However,  it  was  only  in  respect  to  contracts 
expressly  stipulating  for  payment  in  coin  that  judgments  for  coin 
eoald  be  entered.  In  suits  for  unliquidated  damages,  such  judg- 
ments were  not  permissible.*  Nor  could  they  be  rendered  in  actions 
of  tort.**    So  a  person  who  deposited  gold  with  a  banker  was  only 


^DtLTiM  V.  Field,  48  Yt  281;  Munter 
▼.  Rogers.  60  Ala.  288;  WIndisch  v.  Ous- 
lett.  SO  Tex.  744;  Floarnoy  ▼.  Healy,  81 
Tex.  500;  Olanyer  ▼.  Blanchard,  18  La. 
Ann.  616;  WheUtone  v.  Colley.  86  HL 
828;  Burling  v.  Goodman,  1  Not.  814; 
Bnchegger  t.  Schaltz,  18  Mich.  420; 
Wood  y.  Bollens,  6  Allen,  518;  Eillough 
▼.A]ford,82Tex.457;  Beed  ▼.  Sldredge, 
S7CaL846. 

*  Independent  Ini.  CkK  ▼.  Thomas, 
104  Maaa.  102;  Paddock  ▼.  Ins.  Co.,  104 
Maas.  621;  Chryaler  t.  Renois,  48  K.  Y. 
M;  Kellogg  t.  Sweeney,  46  N.  Y.  201; 
Raoflford  ▼.  Marvin.  8  Abb.  Pr.  K.  a 
4S8;  HcCaUa  ▼.  Ely,  64  Pa.  St  264; 
Chesapeake  Bank  ▼.  Swain,  20  Md.  488; 
PhiUips  ▼.  Dngan,  21  Ohio  St  466,  8 
Am.  Rep.  66;  Foster  y.  Railroad,  1  Mo. 
App.  800;  Harding  ▼.  Cowing,  28  CaL 
212;  Reese  ▼.  Stearns,  20  Cal.  278;  Wi- 
mans  ▼.  Hassey,  48  Cal.  684;  McGoon 
▼.  Shirk,  64  HL  406;  HitUon  y.  Dayen- 
port,  4  Colo.  160;  Smith  y.  Wood,  87 
Tex  62a 

"Dewing  y.  Sears,  11  WalL  870;  Da- 


yis  y.  Mason,  8  Greg.  164;  Foster  y. 
Railroad.  1  Mo.  App.  800;  Phillips  y.  Du> 
gan.  21  Ohio  St  466.  In  an  action  on  a 
promissory  note  made  payable  in  gold, 
a  Judgment  was  rendered  for  the  face 
of  the  note  and  interest  thereon,  to- 
gether with  40  per  cent  on  account  of 
the  depreciation  of  the  currency.  It 
was  hM,  that  this  was  error,  whether 
the  act  making  treasury  notes  a  legal 
tender  is  constitutional  or  not.  In  the 
first  case,  the  currency  and  gold  are  of 
equal  yalue  before  the  law.  In  the 
second  case,  the  plaintiff  has  the  right 
to  refuse  the  notes,  no  matter  in  what 
quantity  offered,  and  to  demand  pay- 
ment of  his  debt  in  gold.  Henderson 
y.  McPike,  86  Mo.  266. 

*  Chesapeake  Bank  y.  Swain,  20  Md. 
488;  Chrysler  y.  Renois,  48  N.  Y.  200. 

«Phillipps  y.  Dugan,  21  Ohio  St  466; 
Chrysler  y.  Renois,  48  N.  Y.  200. 

•  Calhoun  y.  Pace,  87  Tex.  454. 

7*  Livingston  y.  Morgan,  68  CaL  28L 
Where  there  is  no  allegation  in  the  com- 
plaint that  there  was  an  agreement  to 
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entitled  to  recover  the  amount  in  dollars  and  cents  in  the  circalating 
mediam  of  the  country.^  Bat  a  judgment  on  a  promissory  note 
expressed  to  be  payable  ''in  gold  coin  or  its  equivalent  in  United 
States  legal  tender  notes/'  rendered  simply  for  gold  coin,  would  be 
erroneous.  The  judgment  should  follow  the  contract,  fixing  the 
amount  to  be  paid  if  paid  in  gold,  and  the  amount  to  be  paid  if  paid 
in  legal  tender  notes.^  A  condition  in  a  note  expressed  to  be  pay- 
able in  gold  coin,  that  ''if  it  is  paid  at  maturity  or  before  suit 
brought,  it  shall  be  payable  in  lawful  money,"  does  not  impair  the 
right,  in  case  it  is  necessary  to  bring  suit,  to  recover  judgment  in 
gold  coin.'* 

At  a  later  period,  the  United  States  Supreme  Court  reversed  their 
former  rulings  on  the  legal  tender  acts,  and  pronounced  those  stat- 
utes valid  and  constitutional  and  applicable  to  all  species  of  con- 
tracts.'^ This  reconsideration  of  the  former  decisions  does  not  affect 
existing  judgments  of  the  state  courts  or  require  a  modification  or 
change  of  their  records.''  But  it  renders  it  useless,  for  the  future,  to 
specify  in  any  judgment  how  it  shall  be  paid;  since,  whatever  the 
judgment  may  declare,  it  is  solvable  in  legal  tender  notes.  Hence  if 
a  jury  should  now  assess  the  damages  for  the  plaintiff  in  gold  coin, 
the  court  may  disregard  so  much  of  the  verdict  as  relates  to  coin  and 
enter  a  judgment  which  does  not  specify  any  particular  kind  of 
money.'* 

pay  in  gold  coin,  the  court  cannot  ren-        ^  Wells  ▼.  Van  Sickle,  6  Kev.  4Si 
der  a  Judgment  payable  in  gold  coin,         '*  Churchman  v.  Martin,  64  Ind.  880. 
even  if  the  verdict  of  the  Jury  is  for        7^  Legal  Tender  Cases,  13  WalL  457; 

gold.  The  verdict  cannot  go  beyond  the  JuiUiard  v.  Greenman.  IIOU.  8.421,  4 

issues  in  the  case.   Watson  v.  Railroad,  Sup.  Ct.  Rep.  122. 
50  Cal.  523.  «  Miller  v.  Tyler,  58  N.  Y.  477. 

71  Gumbel  v.  Abrahms.  20  La.  Ann.         ^^  Chamberlin  ▼.  Vance,  51  CaL  76w 
568, 96  Am.  Dec.  426. 
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CHAPTEB  nL 
THE  AMENDMENT  OF  JUDGMENTS. 

8  1S8.  Amendment  during  the  Term. 

164.  Amendment  after  the  Term. 

166.  Correction  of  Clerical  Erron. 

166.  Supplying  Omissions. 

167.  Reforming  and  Perfecting  the  Judgment. 

168.  Judicial  Errors  not  to  be  thus  Corrected. 
160.  Amendment  as  to  Amount  of  Judgment 

160.  Amendment  in  Respect  of  Parties. 

161.  What  Courts  have  Power  of  Amendment. 
163.  Time  of  making  Application. 

163.  Method  of  applying  for  Amendment 

164.  Notice  of  Application. 
166.  Evidence. 

166.  Method  of  making  Corrections. 

167.  Allowance  of  Amendment  is  discretionary. 

168.  Jurisdiction  of  Equity. 

169.  Effect  of  Amendments  on  Third  Persons. 


§  168.    Amendment  during  the  Term. 

A  jodgment  may  be  incorrect,  imperfect,  or  erroneous,  and  there- 
fore stand  in  need  of  revision  or  amendment,  from  either  of  two 
eaases;  that  is,  either  because  the  entry  fails  to  correspond  with  the 
judgment  actually  intended  to  be  given,  in  consequence  of  some  omis- 
sion, mistake,  or  inadvertence;  or  becanse  the  judgment  actually 
rendered  was  one  that  ought  not  to  have  been  given,  the  error  being 
due  to  misinformation  or  a  wrong  apprehension  of  the  law.  The 
principles  of  justice  obviously  require  that  what  has  been  done  amiss 
should  be  set  right.  But  in  order  to  secure  stability  to  the  formal 
and  solemn  records  of  the  courts,  the  rules  of  practice  have  estab- 
lished important  limitations  upon  the  power  of  a  court  to  correct  or 
revise  its  ovm  sentences.  These  limitations  rest  mainly  upon  a  dis- 
tinction which  originated  in  the  common  law,  and  was  there  con- 
sidered of  the  greatest  consequence.    During  the  whole  of  the  term 
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in  which  any  judicial  act  was  done  the  proceedings  were  consid- 
ered to  continue  in  Jieri,  and  even  after  a  judgment  was  rendered, 
the  record  was  said  to  remain  "in  the  breast  of  the  judges  of  the 
court  and  in  their  remembrance, '^  and  therefore  the  judgment  was 
subject  to  such  amendment  or  alteration  as  they  might  direct.  Bat 
after  the  term  had  passed,  the  record  no  longer  remained  in  this 
nebulous  condition.  It  was  then  spread  at  large  upon  the  judg- 
ment-roll, and  thereupon  acquired  an  inalterable  and  indisputable 
character,  passed  beyond  the  control  of  the  court,  and  admitted 
of  no  alteration,  modification,  or  contradiction.^  The  distinction 
between  power  to  act  during  the  term  and  power  to  act  after  the 
term  has  survived  in  many  points  of  modem  practice.  And  in 
regard  to  the  Jirst  part  of  the  common  law  rule,  as  above  stated, 
there  can  be  no  doubt  that  it  still  stands  as  sound  law.  The  authori- 
ties all  hold  that  a  court  has  plenary  control  of  its  judgments,  orders, 
and  decrees  during  the  term  at  which  they  are  rendered,  and  may 
amend,  correct,  modify,  or  supplement  them,  for  cause  appearing, 
or  may,  to  promote  justice,  revise,  supersede,  revoke,  or  vacate  them, 
as  may  in  its  discretion  seem  necessary.'  Thus  an  order  of  record 
setting  aside  a  verdict  may  be  corrected  by  the  court  at  any  time 
during  the  term  at  which  it  was  rendered.*  And  the  court  may 
allow  a  judgment  to  be  amended  as  to  the  name  of  a  member  of  a 
firm,  so  as  to  correctly  describe  the  firm  against  which  the  judgment 
is  given.^  Nor  is  it  only  in  respect  to  clerical  misprisions  or  omis- 
sions that  this  power  of  amendment  during  the  term  may  be  exer- 
cised; it  also  extends  to  the  errors  of  the  court.  Thus,  where  a  conrt 
makes  an  erroneous  order  under  a  mistaken  view  of  the  law,  it  may, 
during  the  term,  of  its  own  motion,  correct  the  mistake  by  expung- 
ing such  order  and  entering  an  order  in  accordance  with  the  law  of 


1  Co.  Litt  260a;  8  Bl.  Comm.  407. 

"Barrel!  v.  Tilton.  119  U.  S.  687,  7 
Sup.  Ct.  Rep.  882;  Alabama  Ins.  Co.  v. 
Nichols,  109  U.  8.  282,  8  Sup.  Ct  Rep. 
120;  Memphia  v.  Brown,»94  U.  a  715; 
Tilton  V.  Barren,  17  Fed.  Rep.  59;  Burch 
▼.  Scott,  1  Bland  Ch.  112;  Lemacks  v. 
Glover,  1  Rich.  Ch.  141;  Worth ington 
▼.  Campbell  (Ky.),  1  8.  W.  Rep.  714; 
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Lane  ▼.  Elllnger.  82  Tex.  869;  Richard- 
son y.  Howk,  45  Ind.  451;  Stahl  ▼.  Web- 
ster, 11  RL  511;  Becker  ▼.  Sauter,  80 
IlL  596;  Harris  y.  State  (Nebr.),  40  N. 
W.  Rep.  817;  De  Castro  y.  Richardson* 
25  Cal.  49. 
*  Dawson  ▼.  Wisner,  11  Iowa,  fL 
^Sugg  y.  Thornton  (Tex.),  9  &  W. 
Rep.  145. 
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the  case.*  So  a  final  decree  which  is  incorrect  in  regard  to  an  item 
of  costs,  which  error  was  caased  by  the  coart*s  not  being  correctly 
informed,  will  be  corrected  in  that  particular  on  motion  made  dur- 
ing the  term.*  Again,  where  a  receiver  has  been  ordered,  by  mis* 
take,  before  a  final  settlement,  to  pay  out  more  money  than  is  liable 
to  come  into  his  hands  as  such  receiver,  the  order  may  be  amended 
and  modified,  either  upon  direct  and  summary  proceedings,  or  by  the 
court  upon  its  own  motion.'  It  is  even  held  that  the  court,  in  a 
criminal  action,  may  set  aside  a  judgment  made  in  regular  course, 
imposing  on  the  defendant  a  fine  and  the  costs  of  the  proceedings, 
during  the  same  term  in  which  the  judgment  was  rendered,  and  be- 
fore any  part  of  it  has  been  performed,  and  may  impose  a  greater 
fine  than  was  imposed  by  the  first  judgment.' 

§  164.    Amendment  after  the  Term. 

That  part  of  the  common  law  rule  which  declares  that  no  judg- 
ment can  be  amended  after  the  term  at  which  it  was  rendered,  can 
scarcely  be  said  to  survive,  in  this  country,  in  all  its  original  inflexi- 
bility. Divided  between  the  policy  of  administering  justice  liberally 
and  equitably  and  the  habit  of  ascribing  the  utmost  sanctity  to  a 
record  once  completed,  the  courts  have  suffered  exceptions  to  be 
introduced  which  are  of  such  importance  as  to  require  the  rule  to  be 
mneh  modified  before  it  will  apply  to  contemporary  practice.  A 
conservative  statement  of  the  rule  as  at  present  observed,  and  one 
folly  supported  by  the  authorities,  would  be  as  follows :  After  the 
expiration  of  the  term  at  which  a  judgment  or  decree  was  rendered, 
it  is  out  of  the  power  of  the  court  to  amend  it  in  any  matter  of  sub' 
itance  or  in   any  matter   affecting  the  merits,*    It  is  said  by  the 

*WolmeT8tadtv.  Jacobs,  61  Iowa,  87d,  kin  v.  Commissioners,  1  Ohio,  875,  18 

16  N.  W.  Rep.  217.  Am.  Dec   680;  Bramblet  v.  Pickett,  2 

'Bishop  ▼.  Aborn  (R.  L),  18  Atl.  Rep.  A.  E.  Marsh.  10, 12  Am.  Dec. 850;  Beck> 

203.  er  v.  Sauter,  89  111.  696;  Humph reyville 

'Ryon  ▼.  Thomas.  104  Ind.  69,  8  N.  v.  Culver,  73  111.   486;  Smith  v.  Arm- 

B.  Rep.  668.  strong.  26  Wis.  517;  Clark  v.  Lary,  8 

^StatoT.  Daugherty,  70  Iowa,  489.  80  Sneed,  77;  Cook  ▼.  Wood,  24  111.  295; 

N.  W.  Rep.  685.  Balis  y.  Wilson,  12  Mart.  (La.)  858,  13 

^Harrison  ▼.  Bute,  10  Mo.  686;  Bot-  Am.  Dec.  876;  McLean  y.  Stewart,  21 
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finpreme  oonrt  of  Illinois,  '^Tbe  general  rule  is  that  courts,  while  a 
cause  is  pending  and  the  parties  before  them,  have  control  over  the 
record  and  proceedings  in  the  cause,  and  that  they  have  jurisdiction 
over  their  judgments  and  final  orders  of  a  pending  term,  and  may, 
during  the  term  or  while  the  cause  is  depending,  and  the  parties  in 
court,  for  cause  appearing,  amend  or  set  them  aside.  But  after  the 
expiration  of  the  term,  unless  the  cause  is  still  depending  and  the 
parties  are  in  court,  their  power  over  the  record  is  confined  to  errors 
and  mistakes  of  their  ofScers;  and  these  may  at  any  time,  upon 
notice  to  the  parties  in  interest,  and  saving  such  rights  as  in  the 
interval  of  time  may  have  accrued  to  third  persons,  be  corrected  so 
as  to  make  the  record  conform  to  the  action  or  judgment  of  the 
court. "**  In  the  following  sections  we  shall  endeavor  to  show  that, 
beside  the  correction  of  clerical  errors,  the  courts  have  power,  after 
the  term,  to  supply  omissions  in  a  judgment,  and  to  reform  and  per- 
fect it,  so  as  to  make  it  conform  exactly  to  the  judgment  intended  to 
be  given  in  the  case ;  but  that  they  cannot  nse  the  power  of  amend- 
ment to  correct  ^'tf(2icia{  errors  or  to  enter  a  judgment  which  was  nei- 
ther in  fact  rendered  nor  intended  to  be  rendered.  Taken  with  these 
corollaries,  the  rule  as  above  stated  will  be  found  to  express  the  com- 
mon opinion  of  the  authorities  on  this  point  at  the  present  time. 

In  illustration  of  the  rule,  the  following  decisions  may  be  cited. 
Where  the  court  had  fully  disposed  of  a  cause  upon  the  pleadings  and 
evidence  and  rendered  judgment  thereon,  it  was  held  that  the  judge 
had  no  power,  after  the  adjournment  of  the  term,  to  render  another 
and  different  judgment  upon  the  same  record,  without  further  plead- 
ings, suggestions,  or  evidence;  any  such  second  judgment  was  a  mere 
nullity."  So  after  a  judgment  was  rendered  and  the  court  bad 
adjourned,  it  was  considered  that  an  error  therein  could  not  be  cured  by 
the  entry  of  a  remittitur  of  an  excess  of  damages.^'  A  recent  Vir- 
ginia case  holds  that  a  decree  for  alimony,  affirmed  on  appeal  as  to 

N.  Y.  Superior  Ct.  472;  Daviess  County  ^^Coughran  v.  Gutcheas,  18  IIL  890^ 

Court  V.  Howard,  18  Bash,  101;  Ocoee  Skinner,  J. 

Bank  ▼.  Hnghes,  2  Cold.  52;  Eillpatrick  "  Bethel  ▼.  Bethel,8  Bush,  85, 89  Am. 

V.  Hose,  9  Johns.  78;  Coughran  v.  Gat-  Dec.  655. 

cheus,  18  111.  89a  "  Buckles  v.  Bank,  88  BL  26a 
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the  date  at  which  payments  shoald  oommence,  is  final,  and  when,  in 
sabsequent  proceedings  in  the  trial  coart  to  ascertain  its  amoant,  pay- 
ment is  fixed  as  beginning  at  a  different  date,  such  action  is  errone- 
ous and  will  be  reversed.^'  In  California,  the  court  has  no  power  to 
amend  an  order  made  at  a  previoas  term,  unless  a  motion  was  made 
or  some  proceedings  instituted  at  such  term  to  procure  the  amend* 
ment  to  be  made  and  the  motions  or  proceedings  were  continued,  or 
nnless  the  record  discloses  that  the  order  as  entered  was  not  the 
one  made  by  the  court.^^  It  follows  also  that  a  judgment  cannot  be 
expunged  at  a  term  subsequent  to  that  of  its  rendition,  on  the  ground 
that  neither  the  judge's  docket  nor  the  clerk's  minutes  show  the  ren- 
dition thereof.  In  such  case  the  record  of  the  judgment  imports 
absolate  Terity  and  cannot  be  assailed  for  the  lack  of  such  vouchers." 
Bat  the  rule  that  the  court  has  no  power  over  its  judgments  after  the 
expiration  of  the  term,  applies  only  to  Jinal  judgments,  not  to  judg- 
ments which  are  still  in  fieri,  as  an  order  for  a  partition." 

S  166.    OorrectloiL  of  Clerical  Brron. 

As  regards  mere  clerical  errors,  mistakes  arising  from  inadvertence, 
or  formal  misprisions  of  clerks  or  other  officers,  it  is  always  in  the 
power  of  the  court,  even  after  the  adjournment  of  the  term,  to  make 
such  corrections  or  amendments  as  truth  requires.^^  Hence  a  mis- 
take in  entering  a  decree,  which  is  manifestly  a  clerical  error,  which 
cannot  mislead,  and  which  does  not  prejudice  the  appellant,  is  no 
groand  for  reversal."    A  court  may,  upon  motion  of  one  party  and 


»CraUe  v.  Cralle.  84  Ya.  198.  6  S.  R 
Rep.  12. 

"De  Castro  ▼.  Richardson,  25  Cal.49. 

» Jones  V.  Hart,  60  Mo.  351. 

^Hastings  v.  Canningham.  85  CaL 
549. 

^^Balch  ▼.  Shaw.  7  Cush.  282;  Fay  v. 
Wenzell,  8  Cash.  815;  Wilson  v.  Myers, 
4  Hawks,  73, 15  Am.  Dec.  510;  Speed's 
Exn.  ▼.  Hann,  1  T.  B.  Mon.  16,  15  Am. 
Dec.  78;  Smith  ▼.  MuUins,  3  Met.  (Ey.) 
182;  Brady  v.  Beason,  6  Ired.  435;  Por- 
tis  T.  Talbot,  88  Ark.  218;  Russell  ▼.  Ir- 


win, 41  Ala.  292;  Johnson  v.  Bank,  8 
Dnrall,  521;  Hammer  ▼.  McConnell,  2 
Ohio,  81;  Ohio  ▼.  Beam,  8  Ohio  St.  508; 
Silner  Y.  Butterfleld.  2  Ind.  24;  Sherman 
▼.  Nixon,  37  Ind.  158;  Jenkins  v.  Long, 
28  Ind.  460;  Smith  v.  Wilson.  26  HI.  186; 
Hickman  y.  Barnes,  1  Mo.  156;  State  y. 
Primm,  61  Mo.  166;  Swain  y.  Naglee,  19 
Cal.  127;  Will  v.  Sinkwitz.  41  Cal.  588; 
Dreyfuss  v.  Tompkins,  67  Cal.  839,  7 
Pac.  Rep.  732. 

^Eau  Claire  Lumber  Co.  y.  Ander- 
son, 18  Mo.  App.  429. 
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due  notice  to  the  other,  amend  a  docket  entry  by  inserting  the  true 
date  of  the  rendition  of  the  jadgment,  where  a  wrong  date  appears  of 
record.^*  So  a  misnomer  of  the  term  of  the  court  in  the  entry  of  a 
judgment  is  a  clerical  error  and  amendable.*^  A  judgment  entered 
against  the  defendant  as  executor  or  administrator,  instead  of  against 
the  goods  of  the  estate,  may  be  amended  by  another  part  of  the  rec- 
ord upon  motion,  as  the  mistake  plainly  arises  from  the  misprision 
of  the  clerk.*^  So  where  it  is  shown,  on  a  motion  to  correct  the  entry 
of  a  judgment  of  dismissal  of  an  action  as  to  a  party  thereto,  that 
the  order  of  dismissal  was  not  intended  or  understood  by  either  party 
to  include  a  dismissal  of  the  cause  of  action  against  such  party,  the 
error  being  a  clerical  misprision,  the  entry  may  be  corrected.^  In 
Alabama  the  circuit  courts  have  authority,  under  the  laws  of  the 
state,  to  amend  a  judgment  at  any  time  within  three  years  after  its 
rendition,  by  the  correction  of  any  clerical  error  or  mistake,  where 
there  is  sufficient  matter  apparent  on  the  record  to  amend  by.** 


§  166.    Supplying  Omissions. 

In  regard  to  the  power  of  amending  judgments  by  supplying  omis- 
sions,  it  is  necessary  not  to  lose  sight  of  the  principle  that  amend- 
ments can  only  be  allowed  for  the  purpose  of  making  the  record  con- 
form to  the  truth,  not  for  the  purpose  of  revising  and  changing  the 
judgment.  Hence  if  anything  has  been  omitted  from  the  judgment 
which  is  necessarily  or  properly  a  part  of  it,  and  which  was  intended 
and  understood  to  be  a  part  of  it,  but  failed  to  be  incorporated  in  it 
through  the  negligence  or  inadvertence  of  the  court  or  the  clerk,  then 


i*0rime8  ▼.  Qrosjean  (Nebr.),  40  N. 
W.  Rep.  187;  Carlton  ▼.  Patterson,  29 
N.  H.  580. 

»Burnham  v.  Chicago,  24  HI.  496. 

»Atkin8  V.  Sawyer,  1  Pick.  851,  11 
Am.  Dec.  188;  Yarborough  v.  Scott,  5 
Ala.  221;  Speed's  Exrs.  v.  Hann,  1  T. 
B.  Mod.  16.  15  Am.  Dec.  78.  "The 
change  of  the  Judgment,  by  amendment, 
from  a  Judgment  against  the  plaintiff 
personally  to  one  against  her  de  b&nis 
testatoru,  was  one  which  it  was  compe- 
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tent  for  the  coart  to  make.  The  ob J  ect 
was  to  correct  a  mistake  in  the  origiDal 
entry,  so  as  to  conform  the  record  to 
the  Judgment  which  was  in  fact  pro- 
nounced, and  not  to  change  such  Judg- 
ment. Such  corrections  may  alwaya  be 
made."  Wyman  v.  Buckstaff,  24  Wia. 
477. 

^  Stnart  ▼.  Logansport,  87  Ind.  684. 

»Lee  Y.  Houston,  20  Ala.  801;  Code 
of  Ala.  1886.  g  2886. 
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the  omission  may  be  sapplied  by  an  amendment  after  the  term.** 
If,  on  the  other  band,  the  proposed  addition  is  a  mere  afterthought, 
and  formed  no  part  of  the  judgment  as  originally  intended  and  pro* 
nonnced,  it  cannot  be  brought  in  by  way  of  amendment.  For 
example,  in  the  entry  of  a  final  judgment  against  a  garnishee,  it  is 
the  duty  of  the  clerk  to  recite  the  fact  and  the  amount  of  the  orig- 
inal judgment  against  the  defendant,  but  his  failure  to  do  so  is  a 
clerical  error  which  may  be  corrected  nunc  pro  tunc  at  a  subsequent 
term.*  So  a  judgment  in  favor  of  A.  "administrator"  may  be 
amended  so  as  to  show  that  it  was  recovered  by  A.  as  administrator 
of  B.,  deceased.^  The  omission  of  the  clerk's  signature  to  a  judg- 
ment filed  and  docketed,  where  that  is  required,  may  be  supplied  in 
like  manner.^  And  the  power  of  ordering  amendments  of  this  char- 
acter extends  as  well  to  other  parts  of  the  record  as  to  the  judgment 
itself.  Thus,  when  the  court  had  in  fact  jurisdiction  of  the  defend- 
ant, bat  the  return  of  the  constable  failed  to  show  that  fact,  the  rec- 
ord may  be  amended  after  judgment  so  as  to  show  jurisdiction,  if 
there  are  no  intervening  rights  to  be  affected.'"  So  where  the  Chris- 
tian name  of  an  appraiser  was  omitted  in  drawing  up  a  decree  for 
the  appraisement  and  sale  of  trust  property,  the  court  directed  it  to 
be  inserted  in  the  original  decree  in  the  register's  minutes,  it  being 
a  merely  formal  matter.^  Again,  where  a  guardian  ad  litem  was 
appointed  at  the  proper  term,  but  no  entry  made  on  the  docket,  the 
entry  may  be  subsequently  supplied."  And  in  another  case,  where 
the  omission  occurred  through  the  inadvertence  of  the  plaintiff's  attor- 
ney, and  it  was  necessary  that  it  should  be  supplied  in  order  to 
perfect  the  record,  although  it  would  not  vary  the  judgment,  the 


*  Lewis  T.  Boss,  87  Me.  280,  59  Am. 
Dec  49;  Btote  v.  Moran,  24  Nebr.  108, 
88  N.  W.  Rep.  29;  Galloway  v.  Mc- 
Keithen,  6  Ired.  12,  18  Am.  Dec  168; 
Gaines  t.  Wedgewortb,  19  Qa.  81;  Heid 
▼.  Morton,  119  111.  118,  6  N.  R  Rep.  414; 
Thorp  ▼.  P]att,84  Iowa,  814;  Trammell 
T.  Trammell,  25  Tex.  Supp.  261;  Rogers 
▼.  Rogers,  1  Paige,  188;  Bank  v.  Sey- 
mour, 14  Johns.  219;  Gardner  v.  Dering, 
2  Edw.  Ch.  181;  Ray  v.  Connor,  8  Edw. 
Ch.478. 
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V  Whorley  ▼.  Memphis  &  CharlestOD 
R  Co.,  72  Ala.  20. 

"Crane  ▼.  Crane  (Ark.),  11  a  W. 
Rep.  1. 

^  8eaman  ▼.  Drake,  1  Caines,  9. 

» Allison  y.  Thomas,  72  Cal.  562,  14 
Pac.  Rep.  809.  And  see  Fawcett  t. 
Vary,  69  N.  Y.  597. 

>>De  Caters  v.  De  Chaumont,  8  Paige, 
17a 

*^  Johnson  ▼.  Wright,  27  Ga.  566. 
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learned  judge,  in  allowing  the  amendment,  said :  **!  cannot  discover 
any  difference,  as  to  the  allowing  of  an  amendment,  whether  the 
mistake  has  happened  through  the  omission  of  an  attorney  or  by  that 
of  the  clerk.  Both  are  equally  officers  of  the  court."  "^  But  on 
the  other  hand,  as  already  stajied,  the  power  of  9>mendment  cannot 
be  made  the  means  of  adding  to  a  judgment  or  decree  something 
not  originally  contemplated  by  it  or  which  is  foreign  to  its  intended 
scope  and  purpose.  Thus,  in  an  Illinois  case,  it  appeared  that  a 
decree  had  been  drawn  up  by  the  plaintiff's  solicitor  and  accepted 
and  signed  by  the  judge  as  the  decree  of  the  court;  afterwards  it 
was  discovered  that  the  solicitor  had  omitted  from  the  decree  a  clause 
which  he  had  intended  to  make  a  part  of  it,  and  application  was 
made  to  have  it  added.  But  it  was  considered  to  be  no  proper  case 
for  an  amendment,  inasmuch  as  it  did  not  appear  that  the  court  had 
intended  to  insert  the  clause  in  question,  and  consequently  to  add 
it  by  amendment  would  be  to  change  the  sentence  pronounced  and 
revise  its  own  decree.** 

§  167.    Beforming  and  Perfectmg  the  Judgment. 

A  judgment  entry  may  be  amended  at  any  time  to  make  it  corre- 
spond with  the  judgment  actually  rendered.**  And  for  this  purpose 
either  additions  or  elisions  may  be  made.  In  a  case  where  the  judg- 
ment pronounced  by  the  court  upon  motion  of  the  defendant  was  "that 
the  complaint  be  dismissed  with  costs,"  and  the  judgment  entered 
by  the  clerk  was  that  the  complaint  be  dismissed  ''upon  the  merits'* 
with  costs  to  the  defendant,  it  was  held  that  the  insertion  of  the  words 
quoted  was  a  material  addition  to  the  judgment  which  the  clerk  had 
no  authority  to  make,  and  was  properly  stricken  out  on  motion.** 
This  power  may  also  be  used  to  clear  up  ambiguities.     Thus  it  is 

*^  Close  V.  Gillespey,  8  Johns.  520.  expressions  in  the  order,  and  other  pro- 

Torqner  ▼.  Forquer,  19  111.  68.  ceedings  in  the  cause,  it  was  manifest 

33  Gilmer  v.  Grand  Rapids,  16  Fed.  that  it  was  a  Judgment  by  default  that 

Rep.  708;  Capen  v.  Stoughton,  16  Gray,  was  set  aside,  it  was  held  to  be  amend*- 

864;   Portis   v.   Talbot,   83   Ark.   2ia  ble.    Bbarpe  v.  Fowler,  6  Litt.  446. 

Where  the  record  stated  that  the  con-  m  Williams  ▼.  Hayes,  68  Wis.  243, 

tiauance  was  set  aside,  but  from  other  N.  W.  Rep.  44. 
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held  that  the  eoart  has  power  to  amend  a  jadgment  for  a  specified 
quantity  of  water,  ^'miners'  measuremeoty''  so  as  to  relieye  it  of  the 
oDcertainty  of  that  term,  the  amendment  being  made  on  the  nncon* 
tradieted  testimony  in  the  case,  made  a  part  of  the  motion  papers. 
The  court  remarked:    "We  do  not  doubt  the  soundness  of  the  rule 
that  the  trial  court  cannot  at  a  subsequent  time  so  modify  a  judg- 
ment that  the  modification  is  in  effect  a  reversal.     That  is  the  prov- 
ince of  the  appellate  court.     But  the  trial  court  has  the  power  to 
modify  or  correct  the  judgment  or  record  to  such  an  extent  that  the 
relief  granted  may  be  such  as  was  intended  to  be  granted.""    On 
similar  principles,  the  court  may  amend  its  record  by  transferring 
the  proceedings  to  the  proper  suit  when  by  mistake  they  have  been 
filed  in  a  suit  to  which  they  do  not  belong."*    In  this  connection,  the 
following  obseryations  of  the  court  in  North  Carolina  will  be  found 
inHtroctive.     *"  As  a  general  rule,  it  is  unquestionably  true  that  no  act 
of  the  court,  as  contradistinguished  from  the  act  of  its  officers  or  of 
the  parties,  can  be  allowed  to  be  amended,  but  during  the  term  at 
which  it  was  done.     During  the  term  the  record  is  said  to  be  in  the 
breast  of  the  judge;  after  it  is  over  it  is  upon  the  roll.     But  this  rule 
applies  to  such  amendments  as  call  into  action  the  judgment  or  dis- 
cretion of  the  court,  and  not  to  such  as  are  a  matter  of  course.     In 
such  cases,  the  reasons  of  the  rule  no  longer  operate;  for,  as  much 
as  the  law  confides  in  the  integrity  of  the  court,  it  admits  a  possibility 
of  its  beiug  corrupt,  and  therefore  guards  it  from  temptation."*^     It 
is  held  that  a  judgment  by  eoment  cannot  be  corrected  by  the  court 
without  the  consent  of  all  parties  to  it.     It  is  not  the  judgment  of 
the  court  except  in  the  sense  that  it  is  recorded  and  has  the  effect  of 
a  judgment.     In  such  case,  the  court  can  only  correct  its  own  errors 
in  making  the  entries,  as,  for  instance,  the  misprision  of  its  clerk.'* 

"Welch  ▼.  Eeene  (Mont.)>  21  Paa  ''Wilson  ▼.  Myers,  4  Hawks,  78,  15 
Rep.  25.  Am.  Dea  510. 

"Sweeny  y.  Delany,  1  Fa.  6t  820, 44  *BMc£achern  v.  Eerchner,  90  N.  Car. 
Am.  Dec.  186w  177.    And  see  Enoz  y.  Moier,  72  Iowa, 

154,  88  N.  W.  Rep.  617. 
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§  168.    Judicial  Errors  not  to  be  thus  Corrected. 

The  allowance  of  an  amendment  should  never  be  used  by  the  court 
as  a  means  of  reviewing  its  judgments  on  the  merits,  or  correcting 
its  own  judicial  mistakes,  or  substituting  a  judgment  which  it  neither 
in  fact  rendered  nor  intended  to  render.^  "The  power  of  courts  to 
amend  judgments  after  the  close  of  the  term  extends  to  all  omissions 
to  enter  the  judgments  pronounced  by  the  court,  and  to  clerical 
errors  in  the  form  of  the  entry,  whether  by  introducing  a  fact  which 
ought  to  appear  on  the  record,  or  by  striking  out  a  statement  of  a  fact 
improperly  introduced,  and  when  the  record  affords  sufficient  evi- 
dence.  But  when  the  defect  consists  in  the  failure  of  the  court  to 
render  the  proper  judgment,  or  arises  from  a  want  of  judicial  action, 
the  record  cannot  be  corrected  after  the  term  has  closed,  the  cause 
being  no  longer  sub  judice.  The  purpose  of  amendment  is  to  make 
the  judgment  conform  to  what  the  court  intended  it  should  be,  to  set 
right  the  record  and  make  it  speak  the  truth,  so  that  omissions  or 
clerical  errors  shall  not  prejudice  parties  litigant.  The  power  to 
amend  nunc  pro  tune  is  not  revisory  in  its  nature,  and  is  not  intended 
to  ooneol  judicial  errors.  Such  amendments  'ought  never  to  be  the 
means  of  modifying  or  enlarging  the  judgment,  or  the  judgment  rec- 
ord, so  that  it  shall  express  something  which  the  court  did  not  pro« 
nounce,  even  although  the  proposed  amendment  embraces  matter 
which  ought  clearly  to  have  been  pronounced.'  However  erroneous, 
the  express  judgment  of  the  court  cannot  be  corrected  at  a  subsequent 
term."^  A  judgment  granting  a  divorce  and  making  distribution  of 
property  is  final ;  and  a  modification  thereof,  by  incumbering  land 
given  to  plaintiff  with  a  lien  for  the  payment  of  a  sum  to  defendant, 
and  providing  for  a  sale  of  the  land  unless  the  plaintiff  mortgages  it 
to  a  trustee  to  secure  the  sum,  made  more  than  a  year  after  its  ren- 
dition, is  without  jurisdiction  and  void.^ 

»  Durning  v.  Burkhardt,  84  Wis.  586;  Boath.  Rep.  80,  citing  Whorley  v.  Rail- 

Finger  ▼.  Yanclick,  86  Wis.  141;  Daffey  road,  72  Ala.  20;  Emerson  v.  Head.  81 

▼.Houtz,  105  Pa.  St  96;  Turner  ▼.Chris-  Ala.  448,  1  Boutb.  Rep.  197;  Freem. 

ty,  60  Mo.  145;  Milam  Co.  v.  Robertson,  Judgm.  §  70. 

47  Tex.  222.  <i  Thompson  v.  Thompson  (Wia-X  40 

^Browder  v.  Faulkner,  82  Ala.  257,  8  N.  W.  Rep.  671. 
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§  159.    Amendment  as  to  Amount  of  Judgment. 

If  there  has  been  obvions  error  on  the  part  of  the  clerk  of  the  conrt 
in  the  entry  of  the  amount  recovered  by  a  judgment,  the  entry  may 
be  amended  to  conform  to  the  trnth.^'  Thus  if,  through  an  error  of 
the  clerk,  a  judgment  by  default  has  been  entered  for  a  sum  too  small, 
as  appears  on  the  face  of  the  papers,  the  judgment  may  be  corrected 
on  motion  at  a  subsequent  term,  even  although  the  amount  for  which 
it  was  erroneously  entered  has  been  paid.^  Belief  of  this  kind  was 
administered  in  an  early  New  York  case,  where  the  power  seems  to 
have  been  pushed  to  its  extreme  limit.  It  appeared  that  after  inter- 
locutory judgment  in  an  action  against  an  indorser,  the  clerk  of  the 
court  made  a  mistake  in  the  assessment  of  the  damages,  by  calcu- 
lating the  interest  for  one  year  less  than  the  actual  time,  and  the 
plaintiS*s  attorney,  without  observing  the  mistake,  filed  the  report  of 
the  assessment  and  entered  final  judgment  thereon,  and  on  receiv- 
ing  payment  of  the  amount  of  damages  and  costs,  according  to  such 
assessment,  acknowledged  satisfaction  of  the  judgment,  which  was 
entered  of  record ;  but  afterwards,  on  paying  over  the  money  to  the 
plaintiff,  the  mistake  was  discovered,  but  the  defendant  refused  to 
rectify  it.  On  this  state  of  facts,  the  court,  on  motion  for  that  pur- 
pose, ordered  the  entry  of  satisfaction  of  the  judgment  and  all  pro- 
ceedings in  the  cause  subsequent  to  the  interlocutory  judgment  to  be 
vacated,  and  the  report  of  the  clerk  of  the  assessment  of  damages, 
the  record  of  the  judgment,  and  the  satisfaction  thereof,  to  be  taken 
off  the  files  of  the  court  and  cancelled,  and  the  damages  to  be  reas- 
sessed by  the  clerk,  allowing  the  defendant  credit  for  the  amount  paid 
by  him.** 

If  the  clerk,  without  authority,  enters  judgment  in  excess  of  the 
verdict,  with  interest  from  the  time  the  entry  was  made,  in  this  case 
also  the  judgment  should  be  modified,  so  that  the  amount  may  cor- 

**Arr!iigton  v.  Oonrey,  17  Ark.  100;  v.  Hadeon,  57  Ala.  75;  Miller  v.  Royce, 

fimith  ▼.  Hood.  25  Pa.  St  218,  64  Am.  60  Ind.  189. 

Dec  692;  Wall  v.  CoTington,  88  N.  Car.  ^  Sherman  v.  Nixon,  87  Ind.  168. 

144;  Daniels  ▼.  McGinnis,  97  Ind.  549;  ^Mechanic's  Bank  v.  Minthorne,  19 

Sheny  t.  Priest,  57  Ala.  410;  Modawell  Johns.  244. 
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respond  with  the  verdict  and  the  interest  run  from  the  date  of  the 
verdict.^  So  if  a  judgment  is  rendered  for  a  sum  greater  than  the 
amount  of  the  plaintiff's  claim,  it  may  be  corrected  on  motion.^  The 
same  rule  applies  also  if  there  is  a  manifest  fault  in  the  verdict  itself. 
Thus  if  the  jury  bring  in  a  verdict  for  a  sum  which  is  less  than  that 
admitted  to  be  due  on  the  face  of  the  pleadings,  the  judgment,  if 
entered  according  to  the  verdict,  may  afterwards  be  reformed.^ 
Again,  in  an  action  of  debt,  where  the  judgment  was  erroneously 
entered  for  damages  alone,  it  was  held  that  the  defendant  in  error 
might,  on  application  to  the  court  in  which  the  judgment  was  ren- 
dered, amend  the  entry  so  as  to  make  it  a  judgment  for  the  debt  in 
the  declaration  mentioned,  to  be  discharged  on  payment  of  the  dam- 
ages found  by  the  jury.^  And  in  an  English  case,  the  record  in  a 
penal  action,  where  the  jury  by  mistake  gave  damages,  being  carried 
by  writ  of  error  to  the  King's  Bench,  it  was  held  that  the  plaintiff 
might  enter  a  remittitur  of  the  damages  on  the  record,  and  the  tran- 
script might  be  made  conformable  thereto.^ 

§  160.    Amendment  in  Bespect  of  Parties. 

If  the  entry  of  a  judgment  is  open  to  objection  because  the  par- 
ties are  incorrectly  named  or  erroneously  described  in  it,  it  may  be 
amended  on  motion  so  as  to  conform  to  the  other  parts  of  the  rec- 
ord.*^ This  is  also  true  if  the  entry,  in  this  respect,  is  not  sufficiently 
definite  or  precise.  Thus,  where  a  judgment  as  first  entered  was 
defective  in  not  designating  the  defendants  who  were  pelrsonally  lia- 
ble for  the  debt,  but  the  record  showed  who  they  were,  it  was  held 
that  the  court  had  power  to  amend  the  judgment  at  any  time  by 
adding  a  clause  specifying  the  defendants  so  liable/'  Also,  if  the 
judgment  is  irregular,  as  embracing  more  parties  than  the  record 
justifies,  it  is  proper  practice  to  correct  the  judgment  in  the  trial 

« Alpers  ▼.  Schammel,  75  Cal.  590, 17  «  Hardy  v.  Cathcart,  1  Manh.  180. 

Pac.  Rep.  708.  «>  Wright   v.  McBride,   42   Ga.   S84; 

«Dunn  Y.  TiUotson,  9  Port  272;  Smith  Smith  v.  Redu8»  9  Ala.  99,  44  Am.  Dec. 

V.  Robinson,  11  Ala.  270.  429;  Shelly  ▼.  Dobbins,  81  La.  Ann.  59a 

«  Brown  v.  Lawler,  21  Minn.  827.  «  Leviston  y.  Swan,  83  Cal.  48a 

«  O'Connor  y.  Mullen,  11  UL  57. 
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court."  Thus  if  process  issaes  against  two  defendants^  and  one  only 
is  served,  and  the  pleadings  are  against  that  one,  bnt  verdict  and 
judgment  against  both,  the  entry  may  be  amended  at  a  snbseqnent 
term  by  striking  ont  the  name  of  the  defendant  not  served."  So 
vhere  a  firm  consisting  of  three  partners  was  sned,  and  one  accepted 
service  and  appeared  for  all,  and  judgment  went  against  the  three 
individuallyy  and  the  two  defendants  not  served  then  moved  for  a  new 
trial  on  the  ground  that  the  other  had  no  authority  to  appear  or  plead 
for  them,  it  was  held  to  be  in  the  discretion  of  the  court  to  reform 
the  judgment,  so  as  to  award  execution  against  the  firm  and  against 
the  inclividual  property  of  the  partncur  served,  instead  of  granting  a 
new  trial.**  Again,  where  a  judgment  is  rendered  against  several 
defendants,  one  of  whom  dies  previous  to  its  rendition,  it  may  be 
amended,  on  motion,  by  vacating  it  as  to  the  deceased  defendant  and 
continuing  its  vitality  as  against  the  others."*  If  a  judgment  may 
be  conrected  by  striking  out  the  name  of  a  party  improperly  inserted 
in  it,  80  also  may  it  be  amended,  after  the  term,  by  inserting  the 
name  of  one  of  the  parties,  omitted  through  mistake,  when  there  is 
Bnfficient  record  evidence  by  which  to  make  the  correctiou.**  But  if 
a  suit  is  brought  in  the  name  of  A.  '"and  others,"  it  is  held  that  the 
record  cannot  be  amended  by  striking  out  the  word  "others"  and 
inserting  the  name  of  another  party,  more  especially  when  the  cause 
had  previously  been  referred  to  arbitrators,  from  whose  award  there 
had  been  an  appeal.**'  Nor  has  the  court  power  to  modify  its  own 
judgment,  rendered  at  a  former  term,  by  changing  it  from  a  judgment 
against  the  plaintiff  (who  brought  the  suit,  in  his  official  capacity, 
upon  an  assignee's  bond)  to  a  judgment  against  the  person  for  whose 
benefit  the  suit  was  brought.*    But  in  another  case,  where,  by  mis- 


«Mnlliken  v.  Hull,  5  Cal.  245. 

*  Hammer  y.  McConnel,  2  Ohio,  83; 
Leman  ▼.  Toung,  14  Ind.  8;  People's 
Bank  y.  McArthur,  82  N.  Car.  107. 

M  Henderson  y.  Banks,  70  Tex.  808,  7 
a  W.  Rep.  815. 

"Hood  y.  Bank,  9  Ala.  885. 

■•Whitaker  y.  Gee.  68  Tex.  485;  Rns- 
■ell  y.  Erwin,  41  Ala.  292.  But  It  seems 
the  court  cannot  allow  the  amendment 


of  a  Judgment  confessed  seyerally  on  a 
Joint  bond,  by  adding  the  name  of  the 
co-obligor.  Brown  y.  Smyth,  4  Har- 
ringt.  204.  And  see  Sprague  y.  Jones, 
9  Paige,  895. 

^  Carskadden  y.  McQhee,  7  Watts  Ss 
&140. 

"Boland  y.  Benson,  54  Wis.  887,  11 
N.  W.  Rep.  91L 
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take,  a  judgment  had  been  entered  up  in  favor  of  a  former  adminis- 
tratrix, whose  letters  had  abated  by  marriage,  it  was  considered 
proper  for  the  court  to  amend  the  judgment  so  as  to  make  it  read  in 
favor  of  the  administrator  de  bonis  non^  if  he  had  been  duly  made  a 
party  and  was  the  real  plaintiff  when  the  judgment  to  be  corrected 
was  entered.^ 

§  161.    What  Courts  have  Power  of  Amendment. 

All  courts,  from  the  highest  to  the  lowest,  whose  proceedings  are  pre- 
served in  any  species  of  record  or  memorial,  have  the  power  and 
authority  to  make  such  corrections  therein  as  truth  and  justice 
require  and  the  rules  of  law  permit.  And  this  power,  being  inherent, 
belongs  to  a  court  merely  as  such,  and  does  not  depend  upon  a  stat- 
utory grant  of  jurisdiction.  An  appellate  court  may  modify  and 
change  its  orders  and  decrees  before  they  become  final,  and  may, 
even  at  a  subsequent  term,  amend  its  records  in  respect  of  clerical 
errors  and  mistakes.^  And  its  power  extends  even  further  than  this. 
For  if,  on  an  appeal,  the  only  error  assigned  is  a  clerical  misprision 
in  regard  to  the  amount  of  the  judgment,  such  mistake,  being  amend- 
able on  motion  in  the  court  below,  will  be  amended  by  the  appellate 
court  at  the  cost  of  the  appellant,  and  the  amended  judgment 
affirmed.^  A  court  of  probate  jurisdiction  may  amend  its  proceed- 
ings in  a  proper  case;  e*  g.,  after  a  sale  by  an  administrator  under 
its  order,  by  adding  to  the  administrator's  account  exhibited  his  affi- 
davit that  the  same  was  just  and  true,  formerly  taken  in  court  but 
not  filed.^  So  also  a  justice  of  the  peace  may  correct  a  judgment 
rendered  by  his  predecessor  in  office,  by  a  nunc  pro  tunc  order,  to  make 
it  conform  to  the  truth.^  And  an  arbitrator,  it  is  held,  after  the 
delivery  of  his  award,  may  correct  a  mere  clerical  error  not  affecting 
the  merits.**  The  clerk  of  the  court,  however,  has  no  ex  officio  right, 
without  an  express  order  of  the  court  to  that  effect,  to  complete,  alter, 

OB  Gay  ▼.  Cheney,  58  Oa.  804.  « Kennedy  v.  Wachsmuth,  12  Serg.  A 

«>HiU  V.  Hoover,  5  Wis.  886.  68  Am.  R  171,  14  Am.  Dec.  676. 

Dec.  70;  McCoy  ?.  Porter,  17  Serg.  &  « Gates  v.  Bennett.  83  Ark.  475. 

B.  59;  Hopkins  V.  Fly nn,  7  Cow.  526.  ^Qoodell  v.  Raymond,  1  Williamf 

^  Smith  Y.  Kennedy,  63  Ala.  834.  (Y t.),  241. 
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or  amend  the  record  kept  by  a  predecessor  in  that  office  whose  term 
ia8  expired.* 

S  162.    Time  of  making  ApplicatioiL. 

An  application  for  the  amendment  of  a  judgment  should  be  made, 
by  the  party  in  whose  interest  the  correction  is  required,  within  a 
'^onable  time  after  he  has  discovered  the  error.  If  he  suffers  an 
Qndne  period  to  elapse,  the  court  may  refuse,  on  account  of  his  laches, 
to  accord  the  relief  asked,  and  especially  if  rights  have  become  vested 
^der  the  judgment  which  would  be  disturbed  by  its  alteration.^  The 
amendment  is  generally  discretionary  with  the  court,  but  the  circum- 
stances are  sometimes  such  that  justice  and  right  rather  demand  the 
^Bal  of  the  correction  than  its  allowance.  Thus,  after  monev  has 
b^n  paid  under  an  erroneous  decree,  it  cannot  be  so  altered  or 
aniended  as  to  make  a  party  to  it  liable  to  pay  the  money  a  second 
time ;*^  although  if,  in  satisfying  the  face  of  the  judgment,  he  has 
paid  only  a  part  of  that  which  was  really  awarded  against  him,  the 
judgment  may  afterwards  be  amended  so  as  to  make  him  liable  for 
the  tme  balance.^  So  long,  as  the  record  remains  with  the  court 
which  rendered  the  judgment,  it  is  of  course  under  its  control  for 
Pi^p^r  purposes  and  in  proper  cases.  But  it  may  be  otherwise  when 
the  record  has  been  removed  to  an  appellate  court.  ** Although  there 
IS  some  conflict  of  opinion  as  to  whether  an  inferior  court  can  amend 
the  record  whilst  a  case  is  pending  upon  writ  of  error  in  a  higher 
<ionrt,  we  are  inclined  to  think  that  the  weight  of  authority  is  in  favor 
of  the  proposition  that  the  pending  of  such  writ  does  not  prove  an 
inipediment  to  the  action  of  the  court  below.''  *  And  in  California 
it  is  held  that  the  amendment  may  be  made  even  after  the  judgment 

been  affirmed  on  appeal.''   But  in  Alabama,  on  the  other  hand,  it 


"Rockland  Water  Co.  v.  Pillabnry,  Freel  v.  State,  21  Ark.  226;  Exchange 

WMe.  425.  Bank  v.  Allen,    68  Mo.  474;    Dow   v. 

"Rogers  ▼•  Rogera,  1  Paige,  188.  Whitman,  86  Ala.  604.    But  compare 

''Haaeler'a  Appeal,  6  Watts,  176.  Haydel  v.  Roussel.  1  La.  Ann.  86. 

"Mechanics'  Bank  v.  Minthorne,  19  '(>  Dreyf use  v.  Tompkins,  67  Cal.  889, 

Johns.  244.  7  Pac.  Rep.  782;  Roussett  v.  Boyle,  46 

"Sparrow  v.  Strong,  2  Nevad.  862;  Cal.  64. 
Rlduirdson  ▼.  Hellish,   8   Bing.    846; 
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is  considered  that  when  a  jadgment  or  deoree  is  affirmed  on  appeal^ 
the  decree  or  judgment  of  the  court  below  is  merged  in  the  judgment 
of  affirmance,  and  that  court  cannot  afterwards  make  any  order  modi- 
fying or  altering  it.'^  And  this  seems  the  more  reasonable  view, 
unless  in  cases  where  the  error  was  not  discovered  until  after  th» 
appellate  proceedings  were  had. 

§  163.    Method  of  applying  for  Amendment. 

A  judgment  once  entered  must  be  corrected,  if  irregular  or  erro* 
neons,  by  some  proper  proceeding  for  that  purpose;  it  cannot  be 
merely  disregarded  and  the  proper  judgment  entered  anew."  Dnr- 
ing  the  term  at  which  the  judgment  was  rendered,  the  correction  may 
be  made  by  an  order  of  the  court  upon  a  mere  suggestion  of  the 
error."  But  after  the  term  is  ended,  according  to  the  practice  in 
many  of  the  states,  the  amendment  can  only  be  made  upon  the  presen* 
tation  of  a  formal  petition  and  motion,  setting  forth  the  mistake  and 
the  alteration  prayed  for,  and  after  proper  notice  to  the  adverse  party 
to  appear  and  show  reasons  why  the  correction  should  not  be  made.'^ 
In  Indiana,  an  application  to  correct  a  mistake  in  a  judgment  should 
be  made  by  motion,  and  though  made  in  the  form  of  a  complaint  it 
will  be  treated  as  a  mere  motion  and  not  demurrable."  It  is  also  to 
be  observed  that  a  motion  to  amend  a  judgment  cannot  be  aUowed 
in  an  action  of  scire  facias  upon  the  judgment,  but  must  be  made  in 
the  original  cause."  If  a  judgment  is  other  than  that  resulting  from 
the  conclusions  of  law  arrived  at  by  the  court,  it  cannot  be  corrected 
by  an  appeal  from  an  order  granting  or  denying  a  new  trial,  bat 
must  be  reached  by  an  appeal  from  the  judgment.^ 

71  Werborn  v.  Pinney,  76  Ala.  291.  CS;  Stockdale  ▼.  Johnson,  14  Iowa,  178; 

»  Nuckolls  V.  Irwin,  3  Nebr.  60.  Arrington  v.  Conrey,  17  Ark.  100. 

7S  Weed  v.  Weed.  25  Conn.  887.  T^Latta  v.  Griffith,  57  Ind.  829;  Qood- 

7<  In  re  Limerick  Petitioners,  18  Me.  wine  v.  Hedrick,  29  Ind.  888. 

188;  Rugg  V.  Parker,  7  Gray.  172;  Weed  '•  Clark  v.  Digges,  5  GiU,  109. 

V. Weed.  25  Conn.  887;   State  v.  King,  5  ^  Martin  v.  Matfield,  49  CaL  48w 
Ired.  208;  Forquer  v.  Forquer.  19  lU. 
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§  164 


The  general  rule  is  well  established  that  a  jodgment  cannot  be 
amended,  after  the  term  at  which  it  was  rendered^  upon  an  ex  parte 
application.  Due  and  proper  notice  must  be  given  to  the  opposite 
party  of  the  application  and  the  relief  asked,  that  he  may  have  an 
opportunity  to  appear  and  show  cause  against  the  proposed  correc- 
tion.'* Nevertheless  if  the  amendment  is  to  be  based  upon  matter 
of  record  only,  the  necessity  of  giving  notice  to  the  adverse  party  is 
not  80  evident.  In  that  case,  any  evidence  against  the  amendment 
vhich  he  might  produce,  if  drawn  from  extraneous  sourceSi  would 
be  inadmissible  and  unavailing.  And  it  is  not  at  once  apparent  how 
bis  rights  could  be  prejudiced  by  his  ignorance  of  the  proceedings. 
It  aeems  that  the  same  rule  should  here  obtain  as  in  the  case  of 
nunc  pro  tunc  entries, — that  notice  is  requisite  only  when  evidence 
dihors  the  record  will  be  consulted.'*  And  indeed  it  has  been  held 
that  if  the  amendment  relates  only  to  a  matter  of  form,  the  notice 
maybe  dispensed  with.**  And  the  court  in  Michigan  considered  the 
omiBsion  of  notice  as  immaterial,  in  a  case  where  the  amendment 
was  not  calculated  to  change  the  effect  of  the  judgment,  but  merely 
to  bring  its  terms  into  more  perfect  expression  of  the  meaning  which 
would  have  been  ascribed  to  it  by  a  proper  construction  of  its  la)i- 
goage  before  the  amendment.*'  For,  as  the  court  observed,  any  per- 
800  who  was  interested  in  the  judgment,  or  acted  on  the  faith  of  it, 
waa  chargeable  with  knowledge  of  all  that  a  proper  construction  of 


"  Wallis  V.  Thomas.  7  Ves.  292;  Rock- 
land Water  Co.  v.  Pillsbnry,  66  Me.  4d7; 
Weed  ▼. Weed,  25  Conn.  887;  Wooster  ▼. 
Glo?er,  87  Conn.  815;  Poole  v.  McLeod, 
1 8m.  &  Mar.  891;  McNairy  y.  Castle- 
beny.  6  Tex.  286;  Wheeler  v.  Goffe,  34 
Tex.  660;  Martin  ▼.  Bank,  20  Ark.  686; 
Alexander  v.  Stewart,  23  Ark.  18;  Cook 
▼.  Wood,  24  111.  295;  Means  v.  Means,  42 
m.50;  Berthold  v.  Fox.  21  Minn.  51; 
Hm  T.  Hoover,  5  Wis.  886.  Where  a 
Dnal  decree  dismissing  a  bill  in  equity 
was  at  a  subsequent  term  amended  so 


as  to  purport  to  be  a  dismissal  without 
prejudice,  but  the  amendment  was  made 
upon  a  verbal  notice  to  the  solicitor  of 
one  defendant  only  and  a  notice  posted 
upon  the  court-house  door,  held,  that  as 
there  was  no  sufficient  notice,  the 
amendment  was  absolutely  void  for 
want  of  jurisdiction,  and  could  be  as* 
sailed  in  a  collateral  proceeding.  Swift 
V.  Allen.  55  111.  808. 

»  Supra,  §  184. 

»  Balch  V.  Shaw,  7  Cush,  282. 

n  Emery  v.  W^itwell,  6  Mich.  491. 
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it  woDld  have  taught  him,  and  the  amendmeot  did  not  change  its 
meaning. 

§  166.    Evidence. 

In  the  matter  of  amending  records,  the  rule  of  English  practice 
forbids  the  correction  of  any  judgment  or  decree  unless  there  is  suf- 
ficient record  evidence,  or  evidence  quasi  of  record,  to  amend  by,  and 
strictly  excludes  all  parol  testimony  offered  for  that  purpose.  And 
this  rule  has  been  adopted,  either  expressly  or  tacitly,  in  many  of  the 
United  States,  and  has  become  too  firmly  settled  in  their  juris- 
prudence to  admit  of  contradiction.^  It  has  been  concisely  stated 
in  the  following  language:  ''We  think  that  no  judgment  can  be 
amended,  or  one  rendered  nunc  pro  tunc,  unless  such  amendment  or 
rendition  of  judgment  be  authorized  by  matter  of  record,  or  by  some 
entry  made  by  or  under  the  authority  of  the  court,  which  entry  must 
be  shown  by  the  record  of  the  cause,  or  at  the  least  by  some  book 
belonging  to  the  office  of  the  court  and  required  to  be  there  kept  by 
law."  ^  Where  this  rule  obtains  it  is  held  that  a  judgment  cannot  be 
amended  by  the  notes  or  minutes  of  the  judge  made  upon  the  docket; 
they  are  not  considered  a  part  of  the  record  nor  evidence  for  any 
purpose.**  Nor  can  the  amendment  be  made  from  the  judge's  mem- 
ory or  knowledge  of  the  fact  omitted.^  Nor  by  his  affidavit  in  regard 
to  the  error  to  be  corrected."*    And  certainly  amendments  cannot  be 


•>  Pitman  v.  Lowe,  24  Ga.  429;  Gay  v. 
Cheney,  58  Qa.  804;  Armstrong  v.  Rob- 
ertson, 2  Ala.  164;  Brown  y.  Bartlett,  2 
Ala.  29;  Rains  v.  V7are,  10  Ala.  628; 
Metcalf  ▼.  Hetcalf,  19  Ala.  819,  54  Am. 
Dec.  190;  Hudson  v.  Hudson,  20  Ala. 
864,  56  Am.  Dec.  200;  West  v.  Gallo- 
way, 88  Ala.  806;  Harris  v.  Martin,  89 
Ala.  556;  Summersett  v.  Sammersett,  40 
Ala.  596, 91  Am.  Dec.  494;  Pettus  v.  Mo- 
Clannahan,  52  Ala.  56;  Lilly  v.  Larkin, 
66  Ala.  122;  Guise  v.  Middleton,  1  Sm. 
&  Mar.  Ch.  89;  Moody  v.  Grant,  41 
Miss.  565;  Russell  ▼.  McDougall,  8  Sm. 
&  Mar.  284;  Shackelford  v.  Levy,  68 
Miss.  125;  Hendrix  y.  Clay,  2  A.  E. 
Marsh.  462;  Norton  v.  Sanders,  7  J.  X 
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Marsh.  12;  Stephens  ▼.  Wilson,  14  B. 
Mon.  88;  Finnell  T.  Jones,  7  Bash,  850; 
Makepeace  v.  Lukens,  27  Ind.  485,  92 
Am.  Dec  268;  Hansen  ▼.  Schlesinger 
(111.).  17  N.  E.  Rep.  718;  State  v.  aark, 
18  Mo.  482;  Sazton  ▼.  Smith,  50  Mo.  490; 
DeCastro  v.  Richardson,  25  CaL  49; 
Morrison  v.  Dapman,  8  Cal.  255;  Swain 
V.  Naglee,  19  CaL  127;  Solomon  v.  Ful- 
ler, 14  Nevad.  68. 

» Hudson  Y.  Hudson,  20  Ala.  864.  56 
Am.  Dec  200. 

M  Dickson  y.  Hoff,  8  How.  (Miss.)  165; 
Boon  ▼.  Boon,  8  Sm.  &  Mar.  818; 
Shackelford  v.  Levy,  68  Miss.  125. 

w  State  ▼.  Smith,  1  Nott  <ft  M.  16. 

M  Smith  y.  Brannon,  18  Cal.  107. 
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made  from  the  recollections  of  witnesses  testifying  ex  parte  J"  It  is 
sIbo  the  rale,  in  the  states  mentioned,  that  a  decree  in  chancery, 
equally  as  a  judgment  at  law,  cannot  be  amended  at  a  sabseqaent 
term  upon  parol  testimony,  bat  only  apon  evidence  which  is  matter  of 
record  or  quasi  record."*  Farther,  it  is  held  that  where  the  judgment 
is  Booght  to  be  amended,  after  the  term,  for  clerical  errors  or  formal 
defects,  it  is  necessary  that  the  error  or  defect  should  be  apparent  on 
the  record;  it  cannot  be  pointed  out  by  affidavit.* 

On  the  other  hand,  in  contravention  of  the  rule  that  a  judgment 
can  only  be  amended  by  matter  of  record,  in  several  of  the  states  it 
is  decisively  held  that  it  may  be  amended  on  any  evidence,  properly 
admissible,  and  satisfactory  in  its  weight  and  character,  showing  it 
to  differ  from  the  judgment  really  rendered  by  the  court.**  In  the 
language  of  the  supreme  court  of  New  Hampshire:  ''We  think  it 
clear  upon  the  authorities  that  the  court  may  make  such  amendments 
upon  any  competent  legal  evidence,  and  that  they  are  the  proper 
judges  as  to  the  amount  and  kind  of  evidence  requisite  in  each  case 
to  satisfy  them  what  was  the  real  order  of  the  court,  or  the  actual  pro- 
oeeding  before  it,  what  was  the  proper  entry  to  be  made  on  the  docket, 

and  how  the  record  should  be  extended Where  there  is 

nothing  more  to  rely  on  than  mere  memory,  the  court  will  act,  if  at 
all,  with  great  caution. **  *^  In  a  recent  Indiana  decision  it  was  held  that 
parol  evidence  was  sufficient  as  a  foundation  for  the  correction  of  a 
clerical  error  in  the  amount  of  a  judgment,  the  court  observing  that 
this  was  a  different  matter  from  making  a  nunc  pro  tunc  entry  of 
something  that  had  been  entirely  omitted,  in  which  case  it  might  well 
be  that  parol  evidence  would  not  be  admissible,  but  only  the  record 


'CoDghran  v.  GatcheoB,  18  DL  890. 

"Kemp  T.  Lyon,  76  Ala.  312. 

"  Bramblett  y.  Pickett,  2  A.  E.  Marsh. 
10, 12  Am.  Dec  850;  Solomon  v.  Fuller, 
UKevad.  68;  Btate  v.  Primm,  61  Mo. 
IM;  PortiB  ▼.  Talbot,  88  Ark.  218. 

"Matheeon'B  Admr.  v.Grant'B  Admr., 
8  How.  268;  Frink  v.  Frink,  48  N.  H. 
606. 80  Am.  Dec  189;  Clark  v.  Lamb,  8 
Pick.  415,  19  Am.  Dec.  882;  Rugg  y. 
Parker,  7  Gray,  172;  Weed  ▼.  Weed,  26 


Conn.  887;  Arrington  v.  Conrey,  17 
Ark.  100;  HolliBter  v.  Judges.  8  Ohio  St. 
201,  70  Am.  Dec.  100;  Forqner  v.  Por- 
quer,  19  111.  68;  Stockdale  v.  Johnson, 
14  Iowa,  178;  Doane  r.  Glenn,  1  Colo. 
464.  See  also  the  recent  case  of  In  re 
Wight,  184  U.  a  186,  10  Sup.  Ct  Rep. 
487. 

»>  Frink  v.  Frink,  48  K  H.  506,  80  Am. 
Dec  189. 
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itself.**  The  distinction,  however,  does  not  appear  to  rest  upon  any 
plaasible  basis.  And  the  decision  cited  is  a  departure  from  the  ear- 
lier  rulings  in  the  same  state.**  If  parol  evidence  is  to  be  admitted, 
ihe  notes  and  minutes  made  by  the  judge  upon  the  trial  docket  will 
of  course  be  proper  sources  from  which  to  obtain  information  as  to 
the  action  really  taken  by  the  court***  And  indeed  they  will  naturally 
be  consulted  in  the  first  instance.  But  since  such  memoranda  are 
not  a  part  of  the  record,  and  therefore  not  of  controlling  authority,  it 
will  be  possible  that  they  may  be  overborne  by  other  evidence;  and 
ihe  court  cannot  be  compelled  to  correct  its  journal  from  such  min- 
utes.** 

The  rule  that  ''a  record  can  only  be  amended  by  matter  of  record" 
€eems  to  rest,  in  the  last  analysis,  upon  the  rule  that  "a  record 
imports  absolute  verity."  Without  losing  sight  of  the  extreme  impor- 
tance of  securing  stability  and  authority  to  the  solemn  memorials  of 
ihe  courts,  we  may  still  conceive  that  this  rule,  if  applied  with  full 
rigor  and  severity,  might  in  many  cases  produce  the  greatest  hard- 
ship and  injustice.  But  it  is  evident  to  a  student  of  American  case- 
law,  that  we  are  gradually  working  away  from  the  old  standards  in 
this  respect.  The  courts  are  more  and  more  disposed  to  a  liberal 
practice  and  to  look  to  the  full  and  perfect  administration  of  justice, 
rather  than  to  buttress  up  the  sanctity  of  records  by  forbidding 
inquiry  into  their  truth.  Hence  it  is  not  improbable  that  the  policy 
of  permitting  judgments  to  be  amended  upon  cause  shown  by  any 
proper  and  satisfactory  evidence,  will  ultimately  prevail.  Certainly 
it  is  a  policy  that  is  commended  by  reason  and  justice,  and  still  more 
by  the  loose  way  in  which  the  records  of  our  courts  are  but  too  fre- 
quently made  up.  To  shut  out  any  light  which  could  help  to  make 
ihe  records  accurate,  complete,  and  right  in  themselves,  appears  to 
show  a  too  superstitious  reverence  for  the  litera  scripta. 

tt  MitcheU  ▼.  Lincoln,  78  Ind.  681.  •*  Gillett  ▼.  Booth,  05  m.  188. 

M  See  Makepeace  ▼.  Lakens,  27  Ind.  *  Sullivan's  Sav.  Intt.  v.  Claris  IS 

485.  92  Am.  Dec  268;  Boyd  v.  Blaisdell,  Nebr.  678, 12  N.  W.  Bop.  108. 
16  Ind.  78. 
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S  166.    Method  of  makizig  Oorreotlons. 

"An  amendment  sboold  not  be  made  by  simply  noting  the  order  to 
tmendy  but  it  should  be  aotaally  made  by  taming  back  to  the  min- 
Dtes  of  the  former  term,  and  making  the  proper  correction  and  entry 
there,  so  that  the  entry  will  stand  and  be  read  as  if  no  amendment 
or  eorrection  had  ever  been  necessary. ""^  If  the  correction  consists 
merely  in  adding  a  word  or  phrase,  or  adding  or  substituting  a  name 
or  date,  or  altering  an  amount,  or  the  like,  it  may  be  well  enough  to 
simply  make  the  change  upon  the  face  of  the  original  entry.  But  in 
general,  interlineations  are  to  be  avoided;  and  the  more  regular 
mode  of  making  amendments,  after  the  term,  is  by  an  order  of  court 
reyersing  the  defective  entry,  followed  by  a  new  order  nunc  pro 
tane.^  Where  a  decree  already  made  in  a  cause  is  tacitly  revoked, 
during  the  same  term,  and  a  second  decree  is  made  on  the  same  sub- 
ject-matter, it  would  be  more  orderly  and  convenient,  in  making  the 
second  decree,  to  refer  to  the  first  one,  and  state  in  what  particulars 
the  latter  is  intended  to  modify,  supplement,  or  supersede  the 
former;  but  this  is  not  essential  if  a  comparison  of  the  two  decrees 
discloses  the  changes  or  modifications  made.  On  the  contrary,  it  is 
to  be  presumed  that  a  second  decree  made  within  the  term  is  intended 
to  modify  a  former  one  just  so  far  as  it  differs  from  it,  either  in 
length  or  breadth."* 


§  167.    Allowance  of  Amendment  is  discretlonaTy. 

An  application  to  amend  a  judgment  or  decree  is  addressed  to  the 
discretion  of  the  court,  and  its  denial  is  not  the  subject  of  exception 
or  review.*    Hence  an  appellate  court  will  not  issue  its  writ  of  man" 


'■McDowell  V.  McDowell,  92  N.  Car. 
227, 229.  The  court  has  power  at  any 
time  to  amend  its  records  nunc  pro 
t^nc,  and  the  clerk  is  bound  not  only 
to  record  the  amendment,  but  also 
Actually  to  alter  the  original  record. 
Jones  Y.  Lewis,  8  Ired.  70,  47  Am.  Dea 

"EingT.  Bute  Bank,  9  Ark.  185,  47 


Am.  Dec.  789.  Interlineal  corrections 
of  clerical  omissions  in  a  record,  al- 
though irregular  and  reprehensible,  do 
not  necessarily  inyalidate  the  Judg- 
ment.   Allen  y.  Sales,  66  Mo.  28. 

M  Barren  T.  Tilton,  119  U.  a  687,  7 
Bup.  Ct.  Rep.  882. 

**  Brown  v.  McCune,  6  Sandf.  224; 
Austin  ▼.  Jordan,  5  Tex.  180. 
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damns  to  compel  an  amendment  of  the  record  of  an  inferior  court. 
The  question  of  amending  is  wholly  a  matter  for  the  judicial  discre- 
tion of  the  court  having  the  custody  of  the  record.  And  whUe  matt' 
damns  is  a  proper  means  of  compelling  a  jndge  to  proceed  to  his 
duty,  yet  it  cannot  be  used  as  a  means  of  deciding  for  him  what  that 
duty  is.^^  It  is  also  true  that  the  regularity  of  an  amendment  made 
by  a  court  of  competent  jurisdiction  cannot  be  inquired  into  collater- 
ally.^" 

§  168.    Jurisdiction  of  Equity. 

It  is  held  in  some  of  the  states  that  the  judgments  of  courts  of 
record  are  of  such  high  yerity  that  their  existence  cannot  be  impeached, 
nor  their  contents  contradicted,  falsified,  or  corrected  by  parol  proof, 
and  consequently  that  a  bill  will  not  lie  in  equity  to  correct  a  jadg« 
ment,  purporting  to  be  rendered  upon  the  verdict  of  a  jury,  by  show- 
ing by  parol  that  the  judgment  was  in  reality  by  nil  dicit  without  a 
jury,  and  should  have  been  rendered  for  a  larger  sum  than  that  speci- 
fied on  its  f ace.^^  On  the  other  hand,  in  Iowa  ^^  and  Missooriy*^  it 
is  held  that  if  judgment  is  by  mistake  entered  for  a  sum  less  than 
the  amount  actually  recovered,  so  that  the  creditor,  without  fault, 
loses  a  part  of  his  judgment,  equity  will  assist  him,  if  he  cannot 
obtain  relief  otherwise.  But  since  the  cases  must  be  of  veiy  infre- 
quent occurrence  in  which  the  law  court  could  not  correct  a  mistake 
of  this  kind  on  motion,  there  will  seldom  be  an  opportunity  for  chan- 
cery to  exercise  this  power.  Besides,  its  well  known  reluctance  to 
interfere  with  the  records  of  other  courts  will  preclude  action  of  this 
kind,  unless  in  a  case  of  very  palpable  hardship  and  entire  inadequacy 
of  any  remedy  at  law. 

§  169.    Effect  of  Amendments  on  Third  Persons. 

An  amendment  of  a  judgment  or  decree  will  never  be  allowed  to 
prejudice  the  rights  of  third  persons — such  as  subsequent  judgment* 

^  CommoDwealth  v.  Haltz,  6  Pa.  St.  Humph.  862,  47  Am.  Dec  618;  Smith  ▼. 

460;  Ex  parte  Morgan,  114  U.  a  174^  5  Bowes.  88  Md.  468. 

Sup.  Ct.  Rep.  825.  i»  Partridge  t.  Harrow,  87  Iowa»  96^ 

vn  Hamilton  y.  Seltz,  26  Pa.  St  226, 64  99  Am.  Dec  648. 

Am.  Dec  694.  im Wilson  v.  Boughton,  50  Mo.  17. 

^^  Bank  of  Tennessee  v.  Patterson,  8 
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creditors,  parcbaaers,  or  mortgagees — who  have  acquired  interests 
for  value  and  witboat  notice.'^    And  in  tbe  order  allowing  an  amend- 
ment it  is  proper  to  insert  a  saving  of  tbe  intervening  rights  of  third 
persons,  bat  the  law  vrill  make  tbe  reservation  whether  it  is  expressed 
or  not.'**    "  Assnming  tbe  general  power  of  tbe  courts,  upon  a  proper 
application  and  due  proof ,  to  correct  their  records,  the  question  arises, 
who  are  bound  by  sacb  amendments  ?     Ordinarily  they  affect  the 
parties  only  to  the  proceedings;  but  in  some  cases, in  the  first  instance, 
and  in  others  subsequently,  auoh  amendments  afFect  the  rights  and 
interests  of  many  third  persons.     Are  such  persons  bound  by  amend- 
ments of  which  they  have  no  notice  ?    We  are  of  opinion  that  they 
are  not  boand,  nor  in  any  wise  affected,  by  amendments  made  behind 
their  backs,  bat  as  to  them  the  records  are  to  be  regarded  as  remain- 
ing in  their  original  state.     In  the  case  of  judgments  rendered  by 
eonrts  in  cases  where  they  have  jurisdiction,  the  judgment  is  concla- 
8i?e  only  against  the  parties  to  the  proceeding  and  those  who  are 
deemed  in  law  their  privies,  and  with  few  exceptioiis  they  are  not  con- 
clusive nor  binding  upon  strangers.     And  it  does  not  seem  to  us  con- 
sistent with  sound  principles  to  give  to  the  discretionary  orders  of  tbe 
eonrts  any  more  extensive  effect  than  tbe  law  gives  to  their  judg- 
ments.   As  a  general  rule,  we  think  that  every  application  for  an 
amendment  should  show  who  are  the  parties  having  rights  which  may 
be  affected  by  it,  and  due  notice  of  the  proceedings  should  be  given 
them.    Probably  such  notice  as  is  required  by  law  in  the  settlement 
of  estates  in  the  probate  court  would  be  sufEcient,  the  proceedings 
being,  like  ibem,  in  the  nature  of  proceedings  in  rem.     But  if  notice 
is  entirely  omitted,  or  is  given  to  a  part  only  of  those  whose  rights 
may  be  affected,  the  amendment  will  be  made  at  the  risk  of  being  held 
ineffectual,  and  as  if  not  made,  as  to  those  interested  who  had  no 
notice."  ^ 

"'Crntcher     v.    Commonwealth.  6  M6McCormlck  v.  Wheeler.  86  111.  114, 

Whan.  840;  Colman  v.  Watson,  54  Ind.  85  Am.  Dec  888. 

65;  Ligon's  Admr.  v.  Rogers.  12  Ga  281;  ^  Remick  v.  Bntterfleld,  81  N.  H.  70, 

Perdae  v.  Bradshaw,  18  Ga.  287.  85,  S.  C.  64  Am.  Dec.  816. 
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THE  VALIDITY  OP  JUDGMBHT8. 

S  170.  Voidable  and  Void  Jndgmenta. 

171.  Jurisdiction. 

172.  Character  and  Status  of  Partioi. 

173.  Constitution  of  the  Court. 

174.  Disqualified  Judge. 

175.  Acts  of  Judge  de  Facto. 

176.  Judge  out  of  Office. 

177.  Time  and  Place  of  holding  Court 
17a  Place  of  Trial. 

179.  Judgment  rendered  in  Vacation. 

180.  After  Expiration  of  Term. 

181.  Premature  Entry  of  Judgment 

182.  Sundays  and  Holidays. 

188.  Judgment  must  be  supported  by  the  Pleadings. 

184.  Judgment  in  Action  not  at  Issue. 

185.  Findings  necessary  to  support  the  Judgment 

186.  Judgment  must  follow  Verdict 

§  170.    Voidable  and  Void  Judgments. 

Before  proceeding  to  a  detailed  examination  of  the  questions  which 
may  affect  the  validity  of  jadgments,  it  is  necessaiy  to  point  ont  the 
important  distinction  between  judgments  which  are  void  and  such  as 
are  merely  voidable.  The  differences,  though  real  and  fundamental, 
are  not  always  •  marked  with  sufficient  sharpness  in  juristic  writing, 
and  courts  have  been  known  to  speak  of  a  judgment  as  ''void"  when 
they  meant  no  more  than  that  it  was  liable  to  be  overturned  if  prop- 
erly attacked.  Now  a  void  judgment  is  in  reality  no  judgment  at  all. 
It  is  a  mere  nullity.  It  is  attended  by  none  of  the  consequences  of  a 
valid  adjudication,  nor  is  it  entitled  to  the  respect  accorded  to  one. 
It  can  neither  affect,  impair,  nor  create  rights.  As  to  the  person 
against  whom  it  professes  to  be  rendered,  it  binds  him  in  no  degree 
whatever,  it  has  no  effect  as  a  lien  upon  his  property,  it  does  not 
raise  an  estoppel  against  him.  As  to  the  person  in  whose  favor  it 
professes  to  be,  it  places  him  in  no  better  position  than  he  occupied 
(194) 
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before;  it  gives  him  no  new  right,  bat  an  attempt  to  enforce  it  will 
place  him  in  periL  As  to  third  persons,  it  can  neither  be  a  eoarce  of 
title  nor  an  impediment  in  the  way  of  enforcing  their  claims.  It  is  not 
necessary  to  take  any  steps  to  have  it  reversed,  vacated,  or  set  aside. 
But  whenever  it  is  brought  up  against  the  party,  he  may  assail  its 
pretensions  and  show  its  worthlessness.  It  is  supported  by  no  pre- 
Bumptions,  and  may  be  impeached  in  any  action,  direct  or  collat- 
eral. On  the  other  hand,  a  voidable  judgment  is  one  which,  though 
Dot  a  mere  nullity,  is  liable  to  be  made  void  when  a  person  who  has 
a  right  to  proceed  in  the  matter  takes  the  proper  steps  to  have  its 
invalidity  declared.  It  always  contains  some  defect  which  may 
become  fatal.  It  carries  within  it  the  means  of  its  own  overthrow. 
But  anless  and  until  it  is  duly  annulled,  it  is  attended  with  all  the 
ordinary  consequences  of  a  legal  judgment.  The  party  against  whom 
it  is  given  may  escape  its  efifeot  as  a  bar  or  an  obligation,  but  only 
by  a  proper  application  to  have  it  vacated  or  reversed.  Until  that 
is  done,  it  will  be  efficacious  as  a  claim,  an  estoppel,  or  a  source  of 
title.  If  no  proceedings  are  ever  taken  against  it,  it  will  continue 
throughout  its  life  to  all  intents  a  valid  sentence.  If  emanating  from 
a  coart  of  general  jurisdiction,  it  will  be  sustained  by  the  ordinary 
presumptions  of  regularity,  and  it  is  not  open  to  impeachment  in  any 
collateral  action.  When  is  a  judgment  void  and  when  merely  voidable  ? 
The  answer  to  this  question  will  form  the  subject  of  this  and  the 
two  following  chapters.  It  may  be  here  stated,  however,  that  it  is 
very  doubtful  whether  a  judgment  can  ever  be  considered  entirely 
void  except  in  the  single  case  where  there  was  a  total  want  of  juris- 
diction to  render  it.  And  even  then,  in  the  case  of  a  domestic  judg- 
ment, it  is  a  serious  question  whether  the  lack  of  jurisdiction  must 
not  appear  on  the  face  of  the  record  in  order  to  entitle  the  courts  to 
treat  it  as  a  nullity.^  But  there  are  many  possible  defects  and  irreg- 
alarities  which  will  render  a  judgment  voidable. 

Before  leaving  the  subject  it  is  necessary  to  advert  to  .two  words, 
often  used  in  this  connection,  and  which  must  be  distinguished  from 
those  already  explained.     These  are  "irregular"  and  "erroneous." 

iSee  infra,  g  2ia 
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An  irregular  judgment  is  one  which  is  rendered  contrary  to  the  course 
of  law  and  the  practice  of  the  courts.  The  meaning  of  the  term  is 
therefore  not  exactly  coextensive  with  that  of  "voidable^"  although  the 
two  are  often  used  interchangeably.  For  while  every  irregular  judg- 
ment is  also,  and  for  that  reason,  voidable,  there  may  be  other  causes 
besides  irregularity  sufficient  to  avoid  it.  An  erroneous  judgment  isone 
which,  though  regularly  rendered,  is  contrary  to  law,  and  therefore  liable 
to  be  reversed  by  an  appellate  tribunal.  Irregular  and  erroneous  judg- 
ments cannot  be  attacked  collaterally.  But  the  former  can  be 
vacated  by  the  court  which  rendered  them  or  by  a  court  of  review, 
according  to  the  nature  of  the  irregularity;  the  latter  only  by  an 
appellate  court.  These  distinctions  are  noted  in  an  opinion  of  the 
supreme  court  of  New  York,  from  which  we  quote  as  follows: 
"Although  a  void  judgment,  or  one  that  is  voidable  for  irregularity, 
will  not,  after  being  set  aside,  justify  the  acts  of  the  party  done  under 
it  before  it  was  set  aside,  this  principle,  I  apprehend,  has  never  been 
applied  to  a  judgment  merely  erroneous  and  reversed  for  error  by  a 
court  of  review.  An  irregular  judgment  is  called  voidable,  and  when 
set  aside  is  treated  as  though  void  from  the  beginning,  for  the  party 
himself  is  held  chargeable  with  the  irregularity;  while  a  judgment  pro- 
nounced by  the  court,  although  upon  an  erroneous  view  of  the  law, 
and  subject  therefore  to  be  reversed  by  an  appellate  tribunal,  is  never 
treated  as  void,  but  valid  for  all  purposes  of  protection  to  the  party 
acting  under  it  before  reversal.  The  fact  that  in  the  one  case  the 
party  is  responsible  for  the  irregularity,  and  in  the  other  whatever  of 
error  there  is  in  the  judgment  is  the  error  of  the  court,  seems  to  be 
the  ground  of  the  distinction  between  the  two,  and  it  is  manifestly  a  just 
and  proper  distinction.  While  it  may  well  be  held  that  a  party  is 
not  justified  by  a  judgment  which  is  subsequently  set  aside  for  an 
irregularity  in  entering  it  up,  which  is  his  own  act,  it  would  seem 
unjust  to  hold  that  a  judgment  duly  rendered  by  the  court  shall  fail 
to  protect  a  party  acting  under  it  before  reversal,  because  reversed 
for  error  committed  by  the  court."  ■ 

s  Simpson  v.  Hornbeck.  8  Lans.  68.      parts  Lange,  18  Wall.   175;  Wolfe  v. 
See  also  Gray  ▼.  Stuart.  38  Gratt.  858;     Davis,  74  N.  Car.  69d. 
Bog^ess  V.  Howard,  40  Tex.  158;  JSx 
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§  171.    Jurisdiction. 

The  first  and  fandamental  reqaisite  to  the  validity  of  a  judgment 
is  that  it  shoald  have  been  rendered  by  a  eoart  having  jurisdiction. 
Witboaft  jurisdiction  the  courts  can  do  nothing,  and  a  judgment  given 
forth  without  jurisdiction  is  a  mere  nullity.  The  jurisdiction  required 
is  of  three  sorts :  (1)  jurisdiction  of  the  parties ;  (3)  jurisdiction  of 
the  general  subject-matter;  (8)  jurisdiction  of  the  particular  matter 
which  the  judgment  professes  to  decide.  But  the  subject  of  jurisdic* 
tion  is  of  such  importance  and  intricacy  as  to  require  treatment  in  a 
separate  chapter,  and  is  mentioned  here  only  for  the  sake  of  logical 
eompleteness. 

I  172.    Character  and  Status  of  Parties. 

The  validity  of  a  judgment  may  also  depend  in  many  instances  on 
the  ebaraoter  or  status  of  the  party  against  whom  it  is  rendered.  And 
in  the  ease  of  persons  who  are  uiuler  legal  disabilities,  judgments 
may  be  irregular  and  voidable  for  the  failure  to  comply  with  statutory 
formalities,  or  to  protect  the  defendants  in  the  ways  prescribed  by 
law,  or  may  even  be  considered  void  for  the  want  of  power  of  the 
courts  over  them.  This  subject  will  be  eicamined  in  detail  in  the 
next  chapter. 

§  173.    Oonstitutlon  of  the  Court. 

In  order  that  a  judgment  should  be  recognized  as  valid,  it  is  of 
coarse  necessary  that  it  should  have  been  rendered  by  a  lawful  and 
duly  constituted  court;  otherwise  it  is  not  "the  sentence  of  the  law" 
and  is  not  entitled  to  carry  its  sanction.'  But  on  principles  of  public 
policy  and  for  the  security  of  rights,  it  is  held  that  the  regular  judg- 
ments of  a  de  facto  court,  whose  existence  has  afterwards  been  pro- 
nounced unconstitutional  and  void,  are  nevertheless  valid  and  conclu- 
sive.^   Thus,  in  a  case  before  the  supreme  federal  tribunal,  it  was 

*  Rogers  v.  Wood,  2  B.  &  Ad.  245.  Rep.  409;  State  v.  Anone,  2  Nott  &  M. 

^State  Y.Carroll.  38  Conn.  449,  9  Am.     27;  Den  dem.   Gilliam  v.  Reddick,  4 
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held  that  an  adjudication  made  by  a  Spanish  conrt  in  Louisiana  was 
not  void  beoaase  made  after  the  cession  of  that  territory  to  the 
United  States.  ''For  we  know  historically/'  said  Thompson,  J.,  ''that 
the  actual  possession  of  the  territory  was  not  surrendered  until  some 
time  after  these  proceedings  took  place.  It  was  the  judgment,  there- 
fore, of  a  competent  Spanish  tribunal,  having  jurisdiction  of  the  case, 
and  rendered  whilst  the  country,  although  ceded,  was  de  facto  in  the 
possession  of  Spain  and  subject  to  Spanish  laws.  Such  judgments, 
so  far  as  they  afFect  the  private  rights  of  the  parties  thereto,  must  be 
deemed  valid."* 

In  regard  to  the  validity  of  judgments  rendered  by  the  courts  of 
the  states  which  attempted  to  secede  from  the  Union  in  1861,  there 
has  been  a  great  fluctuation  of  opinion,  and  it  is  only  of  late  that 
the  authorities  have  come  to  a  substantial  agreement.  At  first,  and 
particularly  in  some  of  the  reconstructed  states,  there  was  a  strong 
disposition  to  treat  all  such  judgments  as  mere  nullities.  This  view 
was  based  on  the  theory  that,  the  government  of  a  state  organized 
under  the  Confederacy  being  an  usurpation  and  being  erected  in  hos- 
tility to  the  lawful  government  of  the  country,  all  its  acts  were  void; 
and  the  same  objections  which  might  be  urged  against  its  laws  would 
be  sufficient  to  overturn  its  judgments,  both  being  parts  of  one  whole.* 
But  after  a  time,  impressed  with  the  idea  that  some  sort  of  govern- 
ment existed  in  those  states  during  the  war,  and  that  the  courts  cre- 
ated or  recognized  by  it  were  at  least  considered  lawful  tribunals  by 
that  government,  real  or  pretended,  and  that  respect  was  paid  to 
their  adjudications  by  the  persons  who  acknowledged  that  govern- 
ment as  rightful,  the  authorities  were  inclined  to  put  such  judgments 
upon  the  footing  of  quasi  foreign  judgments.  That  is,  they  were  not 
to  receive  the  full  faith  and  credit  due  to  a  domestic  judgment,  but 
neither  were  they  to  be  treated  as  entirely  void.  They  were  consid- 
ered as  prima  fade  evidence,  but  cause  might  be  shown  against  their 
being  carried  into   effect.^     The   position   was  anomalous  in  the 

Ired.  868;  State  v.  Porter.  1  Ala.  688;  •Pennv.Toni8on.26Ark.545;Thomp- 

Mayov.  Stoneum,  2  Ala.  890;  Masterson  son  ▼.  Mankin,  Id.  5S6;  Ray  v.  Thomp- 

y.  Matthews.  60  Ala.  260;  State  ▼.  AlliDg,  son.  48  Ala.  454. 

12  Ohio,  16.  '  Pepin  v.  Lachenmejer,  45  N.  Y.  27; 

*Eeene  v.  McDonuugh,  S  Pet.  808.  Martin  ▼.  Hewitt,  44  Ala.  418;  Moselj 
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extreme,  and  the  theory  itself  quite  uDtenable*  For»  as  pointed  oat 
by  Dr.  Wharton/  in  suing  upon  such  a  judgment  it  would  be  neces- 
sary to  declare  as  upon  a  judgment  in  a  state  not  belonging  to  the 
United  States,  and  therefore  virtually  foreign.  But  a  foreign  judg- 
ment,  rendered  in  the  courts  of  a  state  whose  independence  our 
own  government  has  never  acknowledged,  cannot  be  recognized  as  a 
judgment  on  which  suit  can  be  brought.  At  a  still  later  period,  a 
yiew  came  to  be  recognized  which  was  the  exact  opposite  of  that  first 
adopted,  viz.,  that  the  judgments  rendered  by  the  Confederate  courts 
daring  the  war  were  in  all  respects  legal  and  conclusive.  It  was 
held  that  the  state  government,  as  organized  and  existing  in  all  its 
departments  in  one  of  those  states  during  the  continuance  of  hostili- 
ties, was  its  rightful  dejure  government;  and  accordingly  that  judg- 
ments and  proceedings  of  its  courts,  which  daring  that  time  formed 
a  portion  of  that  government,  not  violative  of  the  constitution  and 
laws  of  the  United  States,  nor  infringing  upon  the  state  constitution, 
were  valid  and  binding.*  In  the  mean  time  the  supreme  court  of  the 
United  States  had  been  called  upon  to  consider  these  qaestions,  and 
had  ruled  that  an  act  of  the  '"Confederate  Congress**  creating  a  court 
was  void,  and  that  the  court  itself  was  a  mere  nullity  and  could 
exercise  no  rightful  jurisdiction.^*  There  is  no  difficulty  in  accepting 
this  position  if  we  deny  to  that  body  the  rights  and  powers  of  a  gov- 
ernment. For  of  course  a  mere  assemblage  of  private  persons,  act- 
ing in  rebellion  against  the  law  of  the  land,  cannot  create  a  court  of 
law,  and  the  acts  of  such  pretended  court  would  be  destitute  of  any 
authority.  But  on  the  other  hand,  if  the  insurrectionary  authorities 
had  no  power  to  create,  they  had  no  power  to  destroy.  By  no  act  or 
proceeding  could  they  strip  a  lawful  pre-existing  tribunal  of  its  power 
and  jurisdiction  or  terminate  its  existence.  Their  laws,  being  alto- 
gether void,  had  no  effect  whatever  upon  the  courts  which  had  been 
duly  organized  before  the  rebellion  began.     And  still  less  could  any 

▼.  Tathill,  45  Ala.  621,  6  Am.  Rep.  710  Hackabee.  62  Ala.  155;  McQueen  v.  Mc- 

Shaw  ▼.  Lindsay,  46  Ala.  290;  Bash  v.  Queen,  55  Ala.  488;  Steere  y.  Tenney, 

Glover,  47  Ala.  167;  Barclay  v.  Plant,  50  N.  H.  461;  Hill  ▼.  Armistead.  56  Ala. 

m  Ala.  509;  Bibb  y.  Avery,  46  Ala.  691.  118;  Hendry  ▼.  Cline.  29  Ark.  414    See 

•1  Wbart  on  Ev.  §  607.  Blackwoll  v.  Willard,  65  N.  Car.  555. 

•Parks  T.  Coffey.  52  Ala.  82;  HiU  v.  ^o Hickman  ▼.  Jones,  9  Wall.  197. 
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change  in  the  judicial  system  be  effected  by  the  mere  declaration  of 
secession.  '*Tbe  objection  that  the  judgment  of  the  supreme  court  of 
Louisiana  is  to  be  treated  as  void  because  rendered  some  days  after 
the  passage  of  the  Ordinance  of  Secession  of  that  state,  is  not  tenable. 
That  Ordinance  was  an  absolute  nullity,  and  of  itself  alone  neither 
affected  the  jurisdiction  of  that  court  or  its  relation  to  the  appel- 
late power  of  this  court.**"  These  two  decisions  outline  the  view 
which  has  prevailed  in  the  supreme  federal  court  and  which  mast 
now  be  regarded  as  the  accepted  doctrine.  Courts  organized  by  the 
Confederate  authorities  for  distinctively  national  purposes,  and  as  a 
part  of  what  was  intended  to  be  a  national  judicial  system,  had  no  legal 
existence,  and  all  their  acts  were  mere  nullities.  But  the  courts  of 
the  several  states,  in  their  individual  capacities,  had  a  lawful  exist- 
ence, notwithstanding  the  usurpation  of  the  state  governmeuts  by  the 
insurrectionary  authorities,  and  even  though  they  professed  to  derive 
their  powers  from  those  who,  de  facto,  had  possession  bt  the  state 
government.  Accordingly,  their  judgments,  so  far  as  they  did  not 
tend  to  impair  the  supremacy  of  the  federal  authority  or  the  jnst 
rights  of  citizens  under  the  constitution,  are  to  be  treated  as  valid  and 
binding."  But  this  is  subject  to  an  important  qualification,  viz., 
that  such  judgments  could  have  no  effect  as  against  defendants  who 
were  residents  of  other  states  not  sharing  in  the  rebellion.  This 
exception  is  established  by  a  noteworthy  decision  in  Ohio,  where  it  was 
held  that  as  between  parties  residing  in  the  state  of  Arkansas  and 
within  the  rebel  lines,  and  a  citizen  of  Ohio,  resident  within  the  Union 
lines,  between  whom  the  war  made  intercourse  impossible,  there 
could  be  no  jurisdiction  in  a  Confederate  court  in  Arkansas  by  wbioh 


"White  V.  Cannon,  6  Wall.  448. 

»«  Horn  V.  Lockhart.  17  Wall.  570.  In 
this  case  the  court  said:  ''The  exist- 
ence of  a  state  of  insurrection  and  war 
did  not  loosen  the  bonds  of  society,  or 
do  away  with  civil  government  or  the 
regular  administration  of  the  laws.  Or- 
der was  to  be  preserved,  police  regula- 
tions maintained,  crimes  prosecuted, 
property  protected,  contracts  enforced, 
marriages  celebrated,  estates  settled, 
and  the  transfer  and  descent  of  proper- 
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peace.  No  one  that  we  are  aware  of 
seriously  questions  the  validity  of  Ju- 
dicial or  legislative  acts  in  the  insur- 
rectionary states  touching  these  and 
kindred  subjects,  where  they  were  not 
hostile,  in  their  purpose  or  mode  of  en- 
forcement, to  the  authority  of  the  na- 
tional government,  and  did  not  impair 
the  rights  of  citizens  under  the  consti- 
tution. * 
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the  rights  of  non-residents  could  be  injarionsly  affected.  Neither 
coald  such  jurisdiction  be  acquired  by  the  consent  or  waiver  of  an 
attorney  practicing  in  said  court,  who  was  employed  and  appeared 
for  the  non-resident  defendants  before  the  war  commenced.  His 
general  authority  as  an  attorney,  before  the  war,  though  not  revoked 
by  the  clients,  did  not  authorize  him  to  waive  any  of  their  rights, 
nor  could  such  consent  or  waiver  confer  on  the  court  jurisdiction  over 
the  case  or  over  the  defendants.*'  Questions  have  arisen  as  to  the 
validity  of  judgments  rendered  by  a  tribunal  created  by  a  military 
eommander  in  a  district  of  insurrectionary  territory  held  by  him  in 
belligereut  occupation.  But  as  these  questions  chiefly  relate  to  the 
effect  of  such  judgments  as  ret  judicata,  the  consideration  of  them 
is  postponed  to  another  place.*^ 

§  174.    Disqualified  Judge. 

The  validity  of  a  judgment  may  often  depend  upon  considerations 
personal  to  the  judge  who  rendered  it.  He  may  be  disqualified  from 
acting  in  the  particular  case  by  reason  of  his  being  concerned  as  a 
party,  or  otherwise  interested  in  the  event  of  the  suit,  or  on  account 
of  his  relationship  or  affinity  to  one  of  the  litigants,  or  because  he  is 
not  qualified  for  the  office  in  accordance  with  the  statutory  require- 
ments. And  first,  in  regard  to  his  interest  in  the  suit;  it  is  a  maxim 
of  the  common  law  that  nemo  potest  ease  judex  in  propria  causa^^ 
And  indeed  natural  justice,  as  well  as  a  regard  for  the  integrity  and 
impartiality  of  the  judiciary,  sanction  the  same  rule.  Accordingly 
it  is  held,  under  statutes  forbidding  a  judge  to  act  in  a  caude  in 
which  he  is  interested,  that  if  he  should  assume  to  decide  a  case 
where  his  personal  interest  might  come  in  conflict  with  his  judicial 
indifference,  the  judgment  so  rendered  would  be  entirely  null  and 
void.^    So  a  judgment  pronounced  by  a  judge  who  was  disqualified 

« 

■Pennywit  v.  Foote,  37  Ohio  St.  600,  » 12  Co.  118. 

22  Am.  Rep.  840.    See  also  BottB  v.  ^In  re  Cottle,  6  Pick.  488;  Coffin  y. 

Crenshaw,  Chase's  Dec.  227;  Livingston  Cottle,  9  Pick.  287;  Sigoarney  v.  Sibley, 

▼.  Jordan,  Id.  454;  Brooks  y.  Feler,  85  21  Pick.  101;  Gay  y.  Minot,  8  Cusb.  852; 

Ind.  402;  French  y.  Tomlin,  10  Ahl  L.  Washington  Ins.  Co.  y.  Price,  1  Hopk. 

Reg.  642.  Ch.  1;  Place  y.  Manuf.  Co..  28  Barb. 

>«See  infra,  vol.  2,  §  525.  508;  State  y.  Castleberry,  28  Ala.  85. 
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on  accoant  of  bis  having  been  of  oounsel  in  the  case,  is  void  and  not 
conclusive  on  the  parties.^^  It  does  not  appear  that  this  woold  have 
been  so  at  common  law»  for  the  doctrine  seems  rather  to  have  been 
that  the  acts  of  a  disqualified  judge  were  not  merely  nullities,  bat 
were  liable  to  be  avoided  or  reversed  on  a  proper  application,  although 
the  parties  might  admit  their  binding  force  by  acquiescence."  In 
the  next  place,  the  relationahip  of  the  judge  to  any  of  the  parties  in 
the  cause  is  made  a  ground  of  his  disqualification,  by  statute  in 
many  of  the  states.  And  there  are  cases  holding  that  a  judgment 
attempted  to  be  rendered  by  one  who  was  disqualified  by  reason  of 
his  consanguinity  with  a  litigant,  is  utterly  void  and  incapable  of 
being  made  good  by  any  waiver  or  consent.^*  But  the  rule  obtaining 
in  a  majority  of  the  states  is  that  such  a  judgment  is  voidable  and 
liable  to  be  set  aside  on  proper  proceedings  for  that  purpose,  bat  is 
not  absolutely  void ;  it  is  a  sufSoient  protection  to  persons  lawfully 
acting  under  it  while  it  stands,  and  it  cannot  be  attacked  collater- 
ally.*^ Some  of  these  decisions  were  rendered  under  statutes  pro- 
viding that  the  parties  interested  might  waive  the  disqualification  by 
consenting  to  the  action  of  the  judge.  And  when  this  is  the  case,  it 
is  entirely  reasonable  to  hold  that,  if  no  express  objection  appears, 
the  judgment  will  be  voidable  at  most,  not  void.  ''These  disqualifica- 
tions may  be  unknown,  or  so  obscure  as  to  require  a  judicial  decision 
to  determine  their  existence.  It  is  a  serious  thing  to  annul  the  judg- 
ments of  the  courts,  and  it  ought  not  to  be  done  where  the  consent 
of  the  parties  alone  is  requisite  to  their  validity,  and  its  entry  on  the 
record  is  the  only  admissible  evidence  that  it  was  given."''     The 


*^Newcome  T.  Light,  28  Tex.  141. 

>*  Dimes  v.  Grand  Junction  Canal 
Co.,  47  Jur.  78;  Gorrill  v.  Whi tiler,  8  N. 
H.  268. 

^Chambers  v.  Clearwater,  1  Keje9, 
810:  Oakley  v.  Aspinwall,  8  N.  Y.  647; 
Hall  ▼.  Thayer,  105  Mass.  210.  See 
Reams  v.  Kearns,  5  Cold.  217;  Horton 
▼.  Howard  (Mich.),  44  N.  W.  Rep.  1112; 
In  re  Depuy's  Estate,  0  N.  T.  Supp.  121. 

» Fowler  v.  Brooks,  64  N.  H.  428.  18 
All.  Rep.  417  (citing  Phillips  v.  Eyre, 
L.  R.  6  Q.   B.   1,  22);  Trawick  v.  Tra- 
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wick,  67  Ala.  271  (citing  Hine  ▼.  Has- 
Boy.  45  Ala.  496;  Hayes  y.  Collier,  47 
Ala.  726;  Plowman  y.  Henderson,  S^ 
Ala.  559;  Heydenfeldt  y.  Towns.  27  Ala. 
428);  Rogers  v.  Felker,  77  Ga.  46. 

21  Hine  y.  Hussey,  45  Ala.  496.  518.  A 
Judgment  is  not  yoid  because  the  judge 
rendering  it  is  related  in  equal  degree 
to  both  the  parties  litigant,  especiallj 
when  no  objection  wag  made  at  the 
hearing  on  this  groandL  Beall  t. 
Sinquefield,  73  Ga.  48L 
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disqaalification  may  also  arise  from  omission  of  statutory  require- 
ments on  the  part  of  the  person  assuming  to  aet  as  judge.  Thus,  a 
judgment  rendered  by  an  attorney  orally  appointed  judge  and  acting 
by  consent  of  parties,  but  without  having  taken  the  prescribed  oath, 
is  void  for  want  of  jurisdiction.** 

§  176.    Acts  of  Judge  de  Facto. 

This  brings  us  to  the  consideration  of  acts  done  by  a  judge  de 
facto.  A  person  may  be  entitled  to  this  designation  who,  although 
he  is  not  a  true  and  rightful  incumbent  of  the  office,  yet  is  no  mere 
asnrper,  but  holds  it  under  color  of  lawful  authority.  And  there  can 
be  no  question  that  judgments  rendered  and  other  acts  performed  by 
siieh  a  person  are  valid  and  binding.  If  a  contested  election,  for 
example,  should  result  in  the  ouster  of  the  person  who,  being  entitled 
on  the  face  of  the  returns,  was  commissioned  and  qualified  as  judge, 
this  would  not  retrospectively  invalidate  the  judgments  he  may  have 
rendered  while  in  actual  possession  of  the  office.  So  judges  elected 
and  duly  qualified,  and  who  exercise  the  functions  of  their  office,  are  de 
facto  officers,  although  the  act  under  which  they  were  elected  was 
unconstitutional.'*  And  a  person  who  is  ineligible  to  a  judgeship, 
bat  who  has  nevertheless  been  duly  appointed,  and  who  exercises 
the  powers  and  duties  of  the  office,  is  a  de  facto  judge,  and  his  acts 
are  valid  until  he  is  properly  removed.**  Again,  one  duly  elected  to 
a  judgeship,  and  commissioned  a  judge  by  the  governor,  and  dis* 
charging  the  functions  of  the  office,  is  a  judge  de  facto,  although  the 
supreme  court  afterwards  decides  that  the  term  of  his  predecessor 
had  not  expired.*  Bo  also  the  acts  ot  tk  de  facto  judge  cannot  be 
attacked  collaterally,  by  showing  that  he  has  taken  no  oath  of  office, 
or  that  he  has  taken  an  oath  to  support  a  power  in  insurrectionary 
hostility  to  the  federal  government.**    These  rules  are  founded  upon 

^Herbster  v.  State.  80  Ind.  484.  Skrine,  8  Brev.  616;  Brown  v.  O'Con- 

"Campbell  v.  Commonwealth,  06  Pa.  nell,  86  Conn.  482. 

8t  344;  Burt  v.  Winona  &  6t  P.  R.  Co.,  ^  Ostrander  v.  People,  29  Hun.  513; 

81  Minn.  472.  18  N.  W.  Rep.  285;  In  re  Blackburn  v.  State.  8  Head.  690;  Oregx 

Ah  Lee.  6  Sawy.  410;  Carland  v.  Custer,  ▼.  Jamison,  55  Pa.  St.  468. 

5  Mont  679,  6  Pac.  Rep.  24;  Taylor  v.  »McCraw  y.  Williams.  83  Gratt  610. 

*  Pepin  V.  Lachenmeyer,  45  N.  Y.  27. 
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sound  principles  of  public  policy  and  justioOi  and  are   generally 
wholesome  in  their  practical  operation. 

§  176.    Judge  out  of  Office. 

It  is  generally  held  that  a  judgment  or  decree  rendered,  or  order 
made,  by  a  judge  whose  term  of  office  has  expired,  but  who  continues 
in  possession  and  exercise  of  the  functions  of  the  office,  is  ^alid  and 
binding  as  the  act  of  a  de  facto  officer.*'  Thus,  in  a  recent  case,  the 
action  was  tried  on  November  SOth  and  a  decree  rendered  December 
6th,  the  term  of  court  having  begun  on  November  8th  and  continaed 
till  December  6th,  on  which  day  th6  decree  was  dated  and  filed.  It 
transpired  that  the  term  of  office  of  the  judge  who  signed  the  decree 
expired  on  December  2d.  But  it  was  held  that  the  judge  was  an 
officer  de  facto  and  his  decree  valid  as  a  decree  of  the  court.*  So  in 
another  case,  a  judge  whose  office  was  vacated  by  his  taking  a  seat 
in  the  legislature,  but  who  continued  to  exercise  the  functions  of  a 
judge,  was  considered  to  be  a  de  facto  officer  and  his  acts  consequently 
valid.^  If  a  judgment  or  decree  was  actually  rendered  before  the 
judge's  term  expired,  it  is  of  course  immaterial  that  it  was  not  dock- 
eted or  filed  until  afterwards.  Thus,  where  a  cause  was  submitted 
to  a  judge  to  be  determined  in  vacation,  and  he  made  his  decision 
and  deposited  it,  with  the  papers,  in  the  express  office  the  day  before 
his  term  of  office  expired,  directed  to  the  clerk  of  the  proper  county, 
it  was  held  that  the  decision  was  then  complete  and  it  was  not  inval- 
idated because  it  was  not  filed  in  the  clerk's  office  before  the  expira- 
tion of  the  judge's  term.** 

§  177.    Time  and  Place  of  holding  Court. 

It  is  held  in  several  of  the  cases,  that  it  is  indispensable  to 
the  validity  of  a  judgment  that  it  be  rendered  at  the  time  and 

*7  Read  ▼.  Buffalo,  4  Abb.  App.  Dea  ^  Cromer  v.  BoiDest,  27  8.  Car.  486,  3 

22;  Carli  ▼.  Rhener,  27  Minn.  292,  7  N.  B.  £.  Rep.  849.    Bat  compare  Mace  ▼. 

W.  Rep.  189;  State  v.  Williams,  5  Wis.  O'Reilley,  70  Cal.  281. 11  Pac  Rep.  721. 

808,  68  Am.  Dec.  65;  Cary  v.  SUte.  76  »  Woodside  y,  Wagg,  71  Me.  207. 

Ala.  78;  Threadgill  v.  Carolina  &c.  R  soRabcock  v.  Wolf,  70  Iowa,  676,  38 

Co.,  78  N.  Car.  178;  Woodside  v.  Wagg.  N.  W.  Rep.  490;  McDoweU  v.  McDow- 

71  Me.  207.  ell.  92  N.  Car.  227. 
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plaee  prescribed  by  law."  And  the  holding  of  a  eonrt  at  a  time  or 
place  other  than  that  ordained  or  anthorized  bj  law,  and  all  pro* 
eeedlDgs  thereunder,  are  coram  non  jvdice  and  void.'*  Perhaps  the 
role  is  too  broadly  stated  in  these  decisions.  But  it  may  be  admit- 
ted that  the  fact  that  a  term  of  court  was  not  held  at  the  time  pre- 
8cribed  by  law  will  constitute  a  ground  for  the  reversal  of  a  judg- 
meni  rendered  in  such  term."  But  if  there  was  reasonable  mis*- 
take  in  regard  to  the  time  fixed  by  law,  and  color  of  authority  for  the 
time  actually  selected,  there  is  authority  for  the  view  that  a  jadg- 
meut  80  rendered  is  perfectly  valid.  Thus,  in  a  case  in  Tennessee, 
it  appeared  that  an  act  of  the  legislature  had  changed  the  times  for 
the  sitting  of  the  circuit  court  for  a  certain  county.  This  change 
was  not  known  to  the  officers  of  the  court,  the  act  Laving  been 
passed  but  a  short  time  before  a  term  was  to  be  held.  The  court 
was  held  by  the  presiding  judge  at  the  time  before  fixed  by  law, 
bat  at  a  different  time  from  that  required  by  the  law  then  in  force. 
A  judgment  was  rendered  by  the  court  thus  sitting,  the  justice  of 
which  was  not  controverted.  And  it  was  held  that  the  judgment 
was  valid;  that  the  acts  of  a  judge  regularly  in  office  are  valid,  if 
he  hold  his  court  under  color  of  law,  although  the  law  may  be 
repealed  or  invalid."  On  similar  principles,  and  by  an  even  stronger 
reason,  a  judgment  is  valid  when  rendered  at  a  term  which  was  com- 
menced at  the  day  fixed  by  law,  although,  in  the  middle  of  the  term 
and  before  the  judgment,  a  new  statute  changes  the  time  for  hold- 
ing the  court,  because  the  later  act  will  not  affect  a  term  already 
lawfully  commenced."  And  where,  in  the  absence  of  the  judge,  the 
sheriff  adjourned  the  court  without  authority,  the  adjournment  was 
held  to  be  a  nullity,  and  a  judgment  entered  by  the  court  two  days 
afterwards  was  held  valid."  In  regard  to  the  place  of  holding  a 
court,  compliance  with  the  law  is  of  course  important,  and  perhaps 
essential  to  the  perfect  validity  of   the  judgments  rendered.     But 

*^  State  Y.  Roberts,  8  Nevad.  289;  Dal-  ^Smithson  v.  Dillon,  16  Ind.  169.  See 
ton  V.  Libby,  9  Nevad.  192;  Cooper  v.  Coffinberry  v.  Horrill,  5  Cal.  493;  Bow- 
American  Central  Ins.  Co.,  8  Colo.  818;  den  y.  Hatcher  (Ga.),  9  a  £.  Rep.  724. 
Wicks  V.  Ludwig.  9  Cal.  178.  »*  Venable  ▼.  Curd,  2  Head.  582. 

**6rlmmett  v.  Askew,  48  Ark.  161,  2  »  Clare  v.  Clare,  4  Greene  (Iowa),  411. 

a  W.  Rep.  707.  w  Thomas  v.  Fogarty,  19  Cal.  644. 
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it  does  not  appear,  from  the  f^uthorities,  to  be  so  indispensable 
that  deviation  from  the  law  in  this  respect  will  of  itself  be  suffi- 
cient to  render  such  judgments  absolutely  void.''  If  it  appears  by 
the  record  of  a  judgment  that  the  court  which  pronounced  it  had 
jurisdiction  of  the  person  of  the  defendant  and  of  the  subject-mat- 
ter of  the  suit,  such  judgment  will  not,  in  a  collateral  proceeding,  be 
held  void  upon  proof  being  made  that  it  was  rendered  at  a  place 
other  than  the  established  seat  of  justice  of  the  county,  when  it  is 
shown  that  all  the  houses  at  the  latter  place  had,  before  the  rendi- 
tion of  the  judgment,  been  destroyed  by  fire,  and  that  the  coonty 
court  had  accepted,  as  a  temporary  seat  of  justice,  the  place  at 
which  the  judgment  was  rendered.* 

§  178.    Place  of  Trial. 

In  California  it  is  held  that  where  a  cause  is  transferred,  because 
of  the  disqualification  of  the  judge,  to  an  adjoining  judicial  district, 
under  authority  of  statute,  the  judgment  therein  is  not  void  or  sub- 
ject to  collateral  attack  because  the  county  to  which  the  cause  was 
transferred  was  not  the  nearest  one,  as  required  by  the  statute.  "We 
cannot  see,"  said  the  court,  *'how  it  can  be  law  that  a  judgment  can 
be  impeached  collaterally  and  held  void,  because  a  judge  has  made 
an  inconsiderable  mistake  in  computing  distances,  or  had  selected  a 
county-seat  more  readily  accessible  than  the  other  in  coming  from 
L.,  and  holding  it  to  be  really  the  nearer  on  that  account.  The  judge 
had  jurisdiction  to  make  this  order  under  the  statute  then  in  force. 
He  must  determine  what  is  the  nearest  court  in  administering  the 
law.  This  determination  was  undoubtedly  within  his  power,  and  if 
he  sent  it  to  a  county  some  distance  further  than  another,  by  error 
of  a  miscalculation  of  distances,  it  would  be  nothing  more  than  an 
error,  and  should  not  render  the  judgment  void.  Conceding  that  this 
judgment  might  have  been  reversed  on  appeal,  still  it  would  not  be 
void  on  collateral  attack.**^  This  decision  illustrates  the  difference 
between  void  judgments  and  such  as  are  merely  erroneous.  In  gen- 
s'LeGrange  y.  Ward.  11  Ohio,  257;  "Herndon  v.  Hawkins,  S6  Mo.  96S. 
Smith  V.  State,  9  Humph.  10.  »  Gage  v.  Downey  (CaL),  21  Pac.  Rep. 

527. 
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eral.  as  already  statedi  a  judgment  is  not  void  except  for  a  total  fail- 
ure of  jarisdiction. 


§  178.    Judgment  rendered  In  Vacation. 

When  the  law  provides  for  the  holding;  of  regular  terms  of  a  court* 
it  is  only  during  term-time  that  the  judges  are  invested  with  their 
foil  judicial  character.  Necessary  rules  and  orders,  ministerial  acts^ 
and  some  matters  which  go  as  of  course,  may  fall  within  the  powers 
of  the  court  in  vacation.  But  in  general  all  judicial  functions  are 
fiospended  during  that  interval.  Hence,  unless  under  statutory 
authority,  a  judgment  cannot  be  pronounced  in  vacation.  The  ren- 
dition of  judgment,  in  a  court  of  record,  is  essentially  a  judicial  act, 
and  if  performed  when  the  court  is  not  in  session,  that  is,  out  of 
term,  it  is  open  to  a  fatal  jurisdictional  objection;  the  judgment  is 
absolutely  void,  creates  or  affects  no  rights,  and  will  even  be  disre- 
garded on  appeal.*  "The  judge  of  the  court  below  had  no  power  to 
render  any  judgment  or  decree  in  vacation.  The  statute  provides 
for  regular  terms  of  the  court  to  be  held  for  the  trial  of  causes,  and 
it  does  not  provide  for  the  rendering  of  judgments  or  decrees  at  any 
time  except  during  the  term."^'  And  again:  '*With  a  few  excep- 
tions, all  matters  of  a  judicial  character  must  be  heard  and  deter- 
mined by  the  court  at  a  term  fixed  by  and  held  in  accordance  with 
law.  The  motion  under  consideration  [to  discharge  a  garnishee] 
does  not  constitute  one  of  the  exceptions."  *  While  this  is  the  case, 
it  is  also  held  in  several  of  the  states  that  the  parties  may  consent  to 
the  rendition  of  a  judgment  during  the  vacation  of  the  court,  which 
jadgment  is  then  to  be  entered  as  of  the  preceding  term,^  or  the 
ensuing  term,^  and  will  be  perfectly  valid  as  between  the  parties,^* 


^•Kimports  v.  Rawson,  29  W.  Va. 
487, 2  S.  £.  Rep.  85;  Dixon  v.  Judge  of 
District  Court,  26  La.  Ann.  119;  Calver 
▼.  LeoTy,  21  La.  Ann.  806;  Dodge  v. 
Coffin,  15  Eans.  277;  Bruce  ▼.  Doolittle, 
81  in.  103;  Shepperd  v.  Wilson.  1  Mor- 
ris (Iowa),  448;  Peabody  v.  Phelps.  7 
Cal.  53;  Filley  v.  Cody,  4  Colo.  109; 
-Champion  t.  Sessions,  1  Kevad.  478. 


41  Earls  y.  Earls,  27  Kans.  688. 

^Laughlin  ▼.  Peckham,  66  Iowa,  121, 
23  N.  VV.  Rep.  294. 

^Eing  V.  Green,  2  Stew.  183, 19  Am. 
Dec.  46. 

^Hervey  v.  Edmunds,  68  N.  Car.  243. 

*New  Orleans  v.  Gauthreaux.  33  La. 
Ann.  1126;  Green  ▼.  Reagan,  83  La. 
Ann.  974;  Hervey  v.  Edmunds,  68  N. 
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and  even  against  third  persons  in  the  absence  of  fraad  or  oollasion.^ 
Nor  is  the  main  rule  of  quite  universal  application.  In  some  states, 
either  in  accordance  with  the  established  practice  of  the  courts,^  or 
by  express  statutory  authority,^  the  courts  are  empowered  to  make 
decrees  or  orders  or  render  judgments  in  vacation.  And  when  this 
power  is  given,  it  of  course  includes  the  jurisdiction  necessary  to  make 
a  decision  in  vacation  upon  a  cause  proved  and  submitted  in  term- 
time.  In  this  connection  we  must  notice  a  certain  class  of  statutes 
authorizing  cases  to  be  "taken  under  advisement*'  by  the  court.  In 
Mississippi  it  is  considered  that  a  statute  of  this  character  does  not 
authorize  the  rendition  of  a  judgment  in  vacation,  but  the  judgment 
must  be  given  by  the  court  upon  the  delivery  of  the  judge*s  opinion 
in  writing  at  the  next  term  after  the  submission  of  the  case.*  In 
Illinois,  however,  under  a  similar  statute,  it  is  held  that  a  decree  may 
be  rendered  in  vacation,  but  that  it  will  remain  in  fieri  and  subject 
to  modification,  and  not  become  final,  until  after  the  expiration  of 
the  succeeding  term,  and  then  only  as  approved  at  that  term.^ 

The  rendition  of  a  judgment,  it  will  be  remembered,  is  an  entirely 
distinct  thing  from  the  entry  of  it.  The  former  is  the  act  of  the  law 
through  the  mouth  of  the  judge;  the  latter  the  act  of  the  clerk.  The 
former  gives  force  and  efficacy  to  the  judgment;  the  latter  preserves 
a  memorial  of  it.  The  former  is  a  judicial  act ;  the  latter  a  minis- 
terial act.  A  judgment  is  none  the  less  a  sentence  of  the  law 
because  it  is  erroneously  entered  or  not  entered  at  all.  Hence  it 
follows  that  if  a  judgment  is  duly  rendered  during  term-time,  it  is 
then  complete,  and  its  validity  is  in  no  wise  affected  by  the  fact  that 
the  clerk  does  not  enter  it  until  the  vacation."^  It  is  also  to  be  here 
noted  that  the  meaning  of  the  word  "vacation,"  as  used,  for  exam- 
ple, in  a  statute  which  authorizes  the  confession  of  judgments  dur- 


Car.  248;  King  v.  Qreen.  2  Stew.  183,  10 
Am.  Dec  46;  Hattenback  v.  Hoskins, 
12  Iowa.  109;  O'Hagen  v.  O'Hagen.  14 
Iowa.  264. 

^  New  OrleaDS  v.  Gauthreaux,  82  La. 
Ann.  1126. 

^  Beyerle  v.  Hain,  61  Pa.  St.  226. 

^  Ex  parte  Bennett,  44  Cal.  85. 

«  Wilson  V.  Rodewaia,  61  Miss.  22a 
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Rep.  901;  Earls  ▼.  Earls,  27  Eans.  538. 
Supervisors  of  Manitowoc  Ca  v.  Sulli- 
van, 51  Wis.  115,  8  N.  W.  Rep.  12.  Bui 
in  Indiana  it  is  held  that  a  judgment 
duly  pronounced  in  term,  but  entered 
in  vacation,  and  the  entry  never  seen 


Ch.  lOJ 


VALIDITY   OF  JUDGMSKTS. 


§  180 


bg  vacatioiip  maj  not  be  the  same  as  that  known  to  the  common 
law,  viz.,  "all  the  time  between  the  end  of  one  term  and  the  begin- 
Ding  of  another /'"'  but  it  may  cover  a  recess  caused  by  the  adjourn* 
ment  over  of  the  court  for  a  number  of  days." 

§  180.    After  Expiration  of  Term. 

Abe  corollary  of  the  rule  stated  in  the  preceding  section,  it  is  held 
that  a  judgment  of  a  court  holding  regular  terms,  if  rendered  after 
the  time  fixed  by  law  for  its  adjournment,  is  invalid  and  will  be 
nversed  on  appeal.**  But  where  the  trial  of  a  cause  is  commenced 
in  a  term  with  the  bona  fide  expectation  and  belief  that  it  will  be  con- 
dueled  before  the  day  shall  arrive  when  the  judge  is  directed,  but  not 
imperatively  required,  to  hold  court  in  another  county,  he  may  remain, 
conclude  the  trial  of  that  case,  receive  the  verdict,  and  pass  judg- 
ment,  even  though  this  may  happen  to  be  done  on  a  day,  or  at  a 
time,  when  regularly  he  would  be  holding  court  in  another  county."* 
And  if  a  judgment  be  ordered  and  its  terms  prescribed  by  the  court 
during  a  term,  it  is  a  judgment  rendered  in  term-time  although  the 
entiy  thereof  be  not  in  fact  prepared  and  transcribed  on  the  journal 
until  after  the  close  of  the  term.**  On  principles  analogous  to  those 
obtaining  in  the  case  of  courts  of  record,  it  is  held  that  if  a  justice 
of  the  peace  adjourns  a  cause  without  specifying  the  hour  of  the  day 
or  the  place  to  which  it  is  adjourned,  he  loses  jurisdiction  and  his 
subsequent  judgment  is  void.^    But  in  several  of  the  states  it  is  held 


by  the  judge  nor  signed  by  him,  though 
his  name  was  signed  by  an  attorney,  is 
iDTalid,  and  its  execution  will  be  en- 
joined. Mitchell  y.  St.  John,  06  Ind. 
598.  And  see  also  First  Kat.  Bank  of 
McGregor  v.  Hostetter,  61  Iowa,  805, 16 
K.  W.  Rep.  289. 

"Jacobs,  Law  Diet;  Bonvier,  Law 
Diet 

»Ck>nkling  v.  Ridgely.  112  111.  86.  54 
Am.  Hep.  204.  1  N.  £.  Rep.  261. 

M Smith  V.  Chichester,  1  Cal.  409; 
Passwater  v.  Edwards,  44  Ind.  848. 

**  State  V.  Knight,  19  Iowa,  94. 
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w  Riff  V.  Arnott,  81  Kans.  672,  8  Pac 
Rep.  525. 

ft^Crandall  v.  Bacon,  20  Wis.  689,  91 
Am.  Dec.  451.  But  in  Nebraska,  where 
a  justice  of  the  peace  has  jurisdiction 
of  the  subject-matter  and  of  the  par- 
ties, a  judgment  rendered  by  him  after 
the  expiration  of  the  time  fixed  by  stat- 
ute must  be  corrected  by  a  direct  pro- 
ceeding for  that  purpose,  and  will  not 
be  enjoined  upon  that  ground  alone. 
Gould  V.  Loughran,  19  Nebr.  892,  27  N. 
W.  Rep.  897. 
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that  while  judgments  shoald  be  signed  and  entered  daring  the  term, 
yet  if  the  parties  consent  that  the  cause  be  taken  under  consideration 
bj  the  judge,  and  a  judgment  rendered  and  signed  after  the  term 
shall  have  expired,  and  entered  as  of  the  term,  it  will  not  be  irregu- 
lar.^ And  a  party  to  the  action  who  fails  to  interpose  an  objection 
to  this  procedure,  at  the  proper  time,  waives  his  right,  which  amounts 
to  an  implied  consent  and  concludes  him."*  The  decision  of  a  cause 
may  be  carried  over  the  vacation  by  a  proper  entry;  but  if  a  judg- 
ment be  continued  by  curia  advisari  vult,  and  be  not  given  until  the 
term  succeeding  that  at  which  the  verdict  was  rendered,  the  judg- 
ment must  be  entered  and  signed  as  of  such  succeeding  term,  not  of 
the  former  term.^ 

§  181.    Premature  Entry  of  Judgment. 

The  rendition  of  judgment  at  a  term  before  that  fixed  by  statute 
is  considered  not  as  a  mere  formal  defect  which  may  be  remedied 
by  an  amendment  in  the  court  below,  but  as  a  radical  error.*^  Thus, 
the  entry  of  final  judgment  at  the  same  term  with  a  default,  when  the 
statute  provides  that  the  former  shaU  be  entered  at  the  next  term 
after  the  default,  is  an  irregularity,  although,  in  this  instance,  it 
appears  that  the  error  may  be  corrected  on  motion  at  a  subsequent 
term."  So  also  an  order  of  court  which  bears  date  asof  a  day  not  yet 
arrived  is  absolutely  without  effecti  at  least  ufitil  that  day  shall 
arrive."  In  this  connection  also  must  be  mentioned  the  rule  that 
final  judgment  cannot  properly  be  rendered  in  any  case  while  there 
are  issues  of  law  or  fact  remaining  undisposed  of  or  undetermined.^ 


M  Bhackelf ord  v.  Miller,  91  N.  Car. 
181;  Hardin  v.  Ray,  89  N.  Car.  864:  Mor- 
rison V.  Citizens*  Bank,  27  La.  Ann. 
401. 

"Molyneux  v.  Huey,  81  N.  Car.  10ft. 

« Thorpe  v.  Corwin.  20  N.  J.  Law, 
Bll. 

^  Teat  y.  Cocke.  42  Ala.  886. 

uNave  v.  Todd,  88  Mo.  601.  A  Jndg- 
nent  rendered  by  a  Justice  of  the  peace 
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before  the  return-day  of  the  warrant, 
is  not  void  but  erroneous.  Glover  t. 
Holman,  8  Heisk.  619. 

« Smith  V.  Coe.  7  Rob.  (N.  Y.)  477. 

^Bosnian  v.  Akeley,  89  Mich.  71Q,  88 
Am.  Rep.  447;  Aymar  v.  Chace.  12  Barb. 
801:  Barrett  v.  Thompson,  6  Ind.  457; 
Miller  v.  Hoc.  1  Fla.  189;  Clark  ▼.  Pm>- 
pie,  Ifi  m.  218;  Hammond  v.  Freeman* 
9  Ark.  62. 
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§  182.    Sundays  and  Holidays. 

It  10  a  maxim  of  the  common  law  that  dies  dominietu  non  estjuridi' 
ciu.^  Accordingly  no  valid  judgment  can  be  rendered  npon  Sunday* 
"That  courts  have  no  right  to  pronounce  a  judgment  or  do  any  other 
act  strictly  judicial  on  Sunday,  unless  expressly  authorized  by  stat- 
ute, seems  to  be  too  well  settled  to  admit  of  a  doubt  by  the  decisions 
in  England  and  in  this  country.  The  cases  all  show  that  a  judgment 
entered  of  record  on  Sunday  is  not  only  erroneous,  but  is  absolutely 
void."  ^  In  one  state,  however,  a  curious  result  has  been  attained 
by  the  concurrent  operation  of  two  statutes  affecting  this  subject. 
One  act  provides  that  **no  court  can  be  opened,  nor  any  judicial  bus- 
iness transacted,  on  Sunday  or  any  legal  holiday,  except  (1)  to  give 
mstructiona  to  a  jury  then  deliberating  on  its  verdict,  (2)  to  receive 
a  verdict  or  discharge  a  jury,  (3)  to  exercise  the  powers  of  a  single 
magistrate  in  a  criminal  proceeding."  The  other  enacts  that  ''upon 
a  verdict,  the  justice  must  immediately  render  judgment  accord- 
ingly." Construing  these  two  acts  together,  the  courts  have  held  that 
it  is  a  justice's  duty  to  render  a  judgment  immediately  upon  a  ver- 
dict returned  upon  Sunday,  and  he  has  no  discretion  in  the  matter.^ 
Since  the  entry  of  a  judgment,  as  distinguished  from  its  rendition,  is 
a  merely  ministerial  act,  there  can  be  no  doubt  that  it  will  not  be 
invalidated  by  the  fact  that  it  was  put  upon  the  record  or  the  docket 
by  the  clerk  on  a  Sunday.  But  in  that  case  it  should  not  appear  to 
have  been  rendered  on  Sunday.  However,  the  court  is  not  bound  to 
accept  as  true  a  docket-entry  that  a  judgment  was  rendered  on  that 
day  when  there  is  extraneous  evidence  that  in  fact  it  was  not."* 


*Co.  lAt.  185a:  Broom's  Maxima.  21. 

« Baxter  y.  People,  8  Qilm.  868,  884; 
Hackallej's  Case*  6  Co.  66;  SwaDn  v. 
Broome,  8  Burr.  1596;  Pearce  v.  Atwood, 
18  Mass.  847;  Chapman  v.  State,  6 
Blackf.  Ill;  Nabors  v.  State,  6  Ala.  200; 
Frost  V.  HdII,  4  N.  H.  158;  Arthur  v. 
llosly,  2  Bibb.  589;  Story  v.  Elliot,  8 
Cow.  27, 18  Am.  Dec.  428;  Davis  v.  Fish, 
7  Greene  (Iowa).  406,  48  Am.  Dec.  887; 
Blood  V.  Bates,  81  Vt  147;  City  of  Par- 


sons V.  Lindsay  (Kans.)f  21  Pac.  Rep. 
227;  Allen  v.  Godfrey,  44  N.  Y.  488; 
Coleman  v.  Henderson,  6  Litt  171; 
Houghtaling  v.  Osbom,  15  Johns.  115. 

•'Thompson  v.  Church,  18  Nebr.  287, 
18  N.  W.  Rep.  626.  See  also  Hurford 
V.  Omaha,  4  Nebr.  886;  Perkins  v. 
Jones.  28  Wis.  248;  Weame  v.  Smith, 
82  Wis.  412. 

^  Ecker  v.  First  Nat.  Bank,  64  Md. 
292,  1  AU.  Rep.  849. 
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In  regard  to  other  legal  holidays,  the  general  rnle  is  that  unless 
the  statutes  recognizing  or  creating  them  expressly  prohibit  the  exer- 
cise of  judicial  functions  upon  them,  the  courts  may  validly  render 
judgments  and  transact  their  other  usual  business.  And  even  if 
they  are  declared  non-juridical  days,  this  will  not  hinder  the  perform- 
ance of  ministerial  acts.  Thus  the  statute  in  Georgia,  declaring  the 
fourth  of  July  a  holiday,  does  not  inhibit  the  courts  from  sitting  on 
that  day,  or  make  a  judgment  rendered  on  that  day  void,  except 
when  the  day  falls  on  Sunday.*  So  it  is  held  that  a  judgment  ren- 
dered by  a  justice  of  the  peace  on  Thanksgiving  Day  is  not  void.^ 
And  in  another  case  it  was  considered  that  in  the  absence  of  an 
express  statute,  the  ministerial  act  of  a  clerk  in  filing  a  transcript  of 
a  judgment  is  not  void  because  done  on  Christmas  Day,  but  is  a 
valid  docketing  of  the  judgment  and  will  confer  a  valid  lien  upon  the 
real  estate  of  the  debtor  in  the  county  where  it  is  filed.^ 

§  183.    Judgment  must  be  supported  by  the  Pleadings. 

A  judgment  must  accord  with  and  be  warranted  by  the  pleadings 
of  the  party  in  whose  favor  it  is  rendered.  A  judgment  not  sup- 
ported by  the  pleadings  is  as  fatally  defective  as  one  not  sustained 
by  the  verdict  or  finding."  Hence  the  code,  although  it  abolishes 
the  forms  of  actions  as  they  existed  at  common  law,  does  not  author- 
ize a  recovery,  where  the  complaint  alleges  facts  showing  a  cause  of 
action  in  tort,  by  proving  upon  the  trial  a  cause  of  action  in  con- 
tract." So  where  the  declaration  is  defective  in  substance  to  the 
extent  of  failing  to  show  a  cause  of  action,  no  judgment  can  be 
entered  upon  it.'^  This  would  be  good  ground  for  a  motion  in  arrest, 
but  if  a  judgment  were  nevertheless  entered,  it  would  be  reversed  for 
error.  And  if  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  a  finding  "that  the  allegations  of  the  com- 
plaint are  true,"  is  not  sufficient  to  support  a  judgment  for  the 

^Hamer  ▼.  Sears  (Ga.).  6  8.  E.  Rep.  Marshman  v.  Conklin,  21  N.  J.  Eq.  646; 

810.  Parsley  v.  Nicholson.  66  N.  Car.  207; 

^  Bear  v.  Younffman,  19  Mo.  App.  41.  Frevert  ▼.  Henry,  14  Kevad.  191. 

n  In  re  VTorthington,  7  Biss.  456.  7S  Degraw  v.  Elmore,  60  N.  T.  L 

n  Bachman  v.  Sepulveda.  89  Cal.  688;  ^4  Harris  v.  Harris,  10  Wis.  467. 
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plaintiff."  But  where  a  verdict  is  returned  for  the  plaintiff  on  two 
counts  in  a  declaration,  one  of  which  contains  no  cause  of  action* 
the  court  will  render  judgment  upon  the  other,  if  legally  sufficient.'* 
Bat  the  fact  that  the  defendant,  at  the  trial,  makes  no  objection  to 
the  form  of  action  (as  that  one  joint  action  is  improperly  brought 
instead  of  two  several  suits),  cannot  enable  the  court  to  enter  a  judg- 
ment  which  the  law  does  not  warrant."  In  any  action,  process  and 
pleadings  are  generally  necessary,  but  where  the  parties  are'volun- 
tarily  before  the  court,  and  by  agreement,  consent,  or  confession 
(which  are  the  same  in  substance)  a  judgment  is  rendered,  such 
judgment  is  valid,  although  not  granted  according  to  the  regular 
course  of  procedure.^  So  a  judgment  rendered  without  any  complaint 
having  been  filed,  is  valid  if  entered  by  agreement  or  if  ratified  by 
subsequent  consent.^  A  judgment  or  decree  based  upon  incompe- 
tent  evidence  is  never,  for  that  reason  alone,  void.^  And  in  general, 
mere  error  in  a  judgment,  though  it  may  be  ground  for  its  reversal, 
will  not  have  the  effect  to  make  it  absolutely  void,  or  lay  it  open  to 
collateral  impeachment,  or  impair  its  efficacy  while  it  stands. 


§  184.    Judgment  in  Action  not  at  Issue. 

It  has  been  held,  in  several  eases  in  Mississippi,  that  judgments 
rendered  without  issues  to  be  determined  by  them  are  nullities." 
And  in  some  other  states  there  are  expressions  to  the  effect  that, 
before  a  cause  is  at  issue,  either  expressly  or  tacitly,  no  final  judgment 
can  be  validly  rendered."  Undoubtedly  a  judgment  so  pronounced 
would  be  irregular  and  erroneous,  as  being  contrary  to  the  course  of 
law  and  the  usual  practice  of  the  courts,  and  would  therefore  be  liable 


"Knndson  v.  Cnrley,  SO  Minn.  488, 16 
K.  W.  Rep.  878.  A  Judgment  is  not 
▼oidor  erroneoQS  because  the  name  of 
the  plaintiff's  attorney  attached  to  the 
complaint  is  printed  instead  of  being 
written.  Hancock  ▼.  Bowman,  40  CaL 
418. 

*  Gordon  ▼.  Downey,  1  Gill,  41. 

^Ellison  y.  Bank,  180 Mass.  48;  Leon- 
trd  Y.  Bobbins,  18  Allen,  217. 


^Peoples  V.  Norwood.  94  N.  Car.  167. 

'•Gay  V.  Grant  (N.  Car.),  8  S.  E.  Rep. 
99. 

^Mann  v.  Martin.  14  Bush,  768. 

u  Steele  y.  Palmer,  41  Miss.  88;  Arm- 
strong y.  Barton,  43  Miss.  506;  Porter- 
field  y.  Butler,  47  Miss.  170. 

^Braunsdorff  y.  Fay,  18  La.  Ann. 
187;  DuBay  y.  Uline,  6  Wis.  688;  Balti- 
more R.  Co.  y.  Faulkner,  4  W.  Va.  180. 
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to  reversal.  But  whether  it  should  be  regarded  as  entirely  void,  a 
mere  nallity,  is  a  question  involved  in  more  difficulty.  That  no  such 
result  could  properly  follow  is  contended  by  Mr.  Freeman,  on  the 
general  principle  that  ''when  jurisdiction  over  both  the  parties  and 
subject-matter  is  once  obtained,  no  error  committed  in  the  exercise 
of  that  jurisdiction  can  make  the  proceedings  or  judgment  of  the 
court  void. "  ^  This  may  readily  be  conceded.  And  yet,  in  no  proper 
sense  can  a  court  of  law  be  said  to  have  jurisdiction  if  there  is  no 
specific  question  or  controversy  submitted  for  its  determination.  It 
is  not  enough  that  the  parties  are  properly  in  court.  That  does  not 
give  the  tribunal  power  to  adjudicate  any  and  all  matters  of  difference 
between  them.  When  we  speak  of  ''jurisdiction  of  the  subject-mat- 
ter,"  we  do  not  mean  merely  cognizance  of  the  general  class  of  actions 
to  which  the  action  in  question  belongs,  but  we  also  mean  legal  power 
to  pass  upon  and  decide  the  particular  contention  which  the  judgment 
assumes  to  settle.  And  how  can  a  court  acquire  jurisdiction  of  the 
particular  contention,  except  it  be  clearly  marked  out  and  precisely 
defined  by  the  pleadings  of  the  parties?  And  how  can  thatbedone, 
in  any  mode  known  to  the  law,  save  by  the  formation  of  a  regular 
issue  ?  There  is  therefore  plausible  ground  for  holding  that  if  the 
record  fails  to  show  an  issue  to  be  determined,  the  judgment  will  be 
void  on  its  face. 

§  186.    Findings  necessary  to  support  the  Judgment. 

In  some  of  the  states  there  are  statutes  requiring  a  finding  of 
facts  and  conclusions  of  law  to  be  filed  in  the  action,  to  serve  as  a 
basis  for  the  judgment.  But  the  disposition  is  to  regard  this  require* 
ment  as  not  vitally  necessary  to  the  validity  of  the  judgment.  As 
to  parties  before  the  court,  and  respecting  a  matter  within  its  juris- 
diction, the  cases  hold  that  a  judgment  without  a  finding  of  facts  to 
support  it  is  not  void,  but  at  most  merely  erroneous  and  subject  to 

0Freem.   Jndgm.   §  186a.     And  in  but  does  not  make  it  void,  or  affect  the 

Doyle  y.  Smith,  1  Cold.  16,  it  is  held  that  authority   of   the   sheriff   to   execute 

the  want  of  a  plea  or  issue  constitutes  writs  which  may  be  issued  upon  it. 
at  most  but  an  error  in  the  Judgment, 
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reyersal  bj  a  suitable  proceeding  in  a  tribunal  having  aathority  to 
renew  it.^  So  where  a  court  of  record,  having  jurisdiction,  renders 
a  judgment  upon  a  petition  filed  before  it  against  a  defendant  upon 
default  of  answer,  and  the  statute  requires  the  court  in  the  particu- 
lar proceeding  to  take  evidence  and  make  special  findinf^^s,  and  the 
court  fails  to  comply  with  the  statutory  requirement,  the  judgment 
may  be  erroneous  but  is  not  void.*  And  where  a  court,  at  the  con- 
dasion  of  a  trial,  has  ordered  judgment,  but  omits  to  make  and  file 
findings  of  fact  and  conclusions  of  law,  as  prescribed  by  statute, 
such  findings  and  conclusions  may  be  made  and  filed  by  the  court 
after  judgment  nunc  pro  tune.^  £ut  in  Michigan  it  is  held  that  a 
jadgment  entered  up  before  the  findings  are  finally  completed  and 
filed  is  premature,  and  is  to  be  regarded  as  provisional  action  merely, 
which  only  becomes  perfected  when  the  findings  are  completed  and 
filed.^  If  the  findings  are  required  to  be  specific,  a  general  finding 
for  the  plaintiff  will  not  stipport  a  judgment  in  his  favor.* 

§  186.    Jadgment  must  follow  Verdict, 

If  the  defendant  in  an  action  has  recovered  a  verdict  upon  a  plea 
which  confesses  the  plaintiff's  cause  of  action  and  does  not  sufii- 
eiently  avoid  it,  judgment  should  be  entered  for  the  plaintiff  not- 
withstanding  the  verdict.^  Again,  if  the  verdict  is  clearly  wrong, 
this  may  furnish  ground  for  arresting  the  judgment  or  granting  a 
new  trial.**  But  if  no  such  reasons  exist  for  disregarding  or  setting 
aside  the  verdict,  the  judgment,  to  be  valid,  must  follow  it  and  accord 
with  it.  We  have  already  seen  that  this  is  an  established  rule  in 
respect  to  the  amount  of  the  judgment."  And  it  is  here  stated  as 
a  general  principle.    The  necessity  for  its  application  chiefly  arises 

M(}oiinoll7  V.  Edgerton,  22  Nebr.  82,        ^  SwanBtrom  v.  Marvin,  88  Minn.  868^ 

84  K.  W.  Rep.  76.    But  in  Michigan  it  87  N.  W.  Hep.  46S. 
ii  considered  that  such   a  Judgment        ^  People  v.  Judge  of  Circoit,  84  Mich. 

liAs  no  greater  validity  than  a  j  udgment  62.  , 

rendered  upon  a  jury  trial  without  a        "'Ladd  v.  Tully,  61  CaL  877^ 
▼erdict.    Btansell  v.  Coming,  21  Mich.         <*  Supra,  %  16. 
242.  ^8upra,%10L 

"  Gamer  v.  SUte,  28  Kans.  79a  *^  Supra,  g  142. 
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in  cases  where  special  verdicts  are  returned.  In  Eentnckj  the  code 
provides  that  ''if  a  general  and  a  special  verdict  are  inconsistent! 
judgment  shall  be  rendered  pursuant  to  the  latter.**  But  it  is  held 
that  the  judgment  should  be  rendered  pursuant  to  the  general  verdict 
in  all  cases  when  the  facts  constituting  the  special  finding  are  not 
inconsistent  with  the  general  verdict.^ 

*>Quaid  y.  Cornwall,  18  Bush.  SOL 
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OHAPTEB  XL 

THE  VALIDITY  OP  JUDGMENTS  AS  AFFECTED  BY  THE  GHAB- 

ACTEB  OB  STATUS  OF  THE  PABTIES. 

8  187.    Against  what  Parties  Jadgments  may  be  Bandered. 

188.  Jadgments  against  Married  Women  at  Common  Law. 

189.  For  Debt  contracted  Dum  Sola. 

100.  Effect  of  Omission  to  plead  CoTerture. 

191.  Under  partially  enabling  Statutes. 

192L  Statutes  removing  Disability  of  Covertora. 

198.  Jadgments  against  Infants. 
194.  Service  of  Process  on  Infants. 

19B.  Appearance  by  Attorney  or  Guardian. 

196  Effect  of  Failare  to  plead  Infancy. 

197.  Decrees  in  Equity  against  Infants. 

196.  Infant  Plaintiffs. 

199.  Jadgments  against  Deceased  Parties. 

200.  Judgment  against  Decedent  Voidable  only. 

201.  Death  of  One  of  Several  Defendants. 

208.  Entry  of  Judgment  against  Decedent  Nvne  pro  ISm^ 

208b  Jurisdiction  must  be  acquired  before  Party's  Death. 

204.  Judgment  for  Deceased  Plaintiff. 

200.  Jadgments  against  Insane  Persona. 

208.  Joint  Defendants  at  Common  Law. 
207.  In  Actions  of  Tort 

20a  Joint  Debtor  Acts. 

209.  One  Defendant  suffering  Default. 

210.  Judgment,  when  Several,  when  Joint 

211.  Joint  Judgment  as  an  Entirety. 

212.  Confession  of  Judgment  by  Joint  Defendants. 
218.  Misnomer  of  Parties. 

214    D€$cripiio  PwtaruB. 

1 187.    Agaixuit   what  FartieB   Judgments  may  be   Ben 

dered. 

Normally,  all  perBons,  natural  or  artifioial,  may  be  made  defend 
ante  in  a  judgment.    In  theory  of  law,  all  persons  who  live  under  the 
protection  of  a  particular  sovereignty  are  subject  to  its  laws  and  are 
within  the  power  and  authority  of  its  courts,  so  far  as  their  actions 
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oome  within  the  jaral  sphere.    Bat  the  theory  is  modified  to  a  cer- 
tain extent  by  the  technical  rales  relating  to  abnormal  conditions  of 
statas.     Persons  who  are  ander  the  various  legal  disabilities,  thoagh 
not  exempt  from  the  jarisdiction  of  the  courts,  are  protected  by  spe- 
cial provisions  as  to  the  oases  and  the  manner  in  which  proceedings 
may  be  had  against  them.    Their  fall  and  free  personality,  and  there- 
fore  their  accountability,  is  thus  abridged  by  the  peculiarity  of  their 
condition.     The  same  is  true,  in  even  greater  degree,  of  those  whose 
personality  is  saspended,  for  juristic  purposes,  by  nataral  or  civil 
death.    In  respect  to  the  latter,  it  no  longer  occupies  a  prominent 
place  in  the  law,  thoagh  there  are  still  circumstances  in  which  a  man 
may  be  considered,  strictly  or  by  analogy,  as  civUiter  mortuus.     And 
where  this  doctrine  still  survives,  it  will  always  incapacitate  the  man 
from  suing  or  being  sued,  and  of  coarse  from  being  a  debtor  by  judg. 
ment.     Thus  a  judgment  obtained  against  a  man  after  the  filing  of 
bis  petition  in  bankruptcy  coald  not  create  a  lien  upon  his  estate. 
"The  court  will  inquire  whether  in  fact  the  judgment  was  not  entered 
after  the  petition  was  filed,  and  if  so,  will  treat  the  jadgment  aa  of 
no  more  validity  than  if  entered  against  "a  deceased  person.    So  far 
as  regards  the  disposition  of  his  property,  or  the  control  of  suits 
pending  against  him,  the  bankrupt,  from  the  time  his  petition  is 
filed,  may  be  considered  as  eiviliter  mortuus.*'  ^   In  some  of  the  states, 
the  same  suspension  of  personality,  or  civil  death,  is  predicated  of  a 
felon  confined  in  the  penitentiary.     Being  dead  in  law,  be  cannot  be 
sued,  and  if  his  conviction  takes  place  and  his  sentence  begins  while 
an  action  is  pending  against  him,  a  jadgment  afterwards  rendered 
therein  is  null.*   And  daring  the  existence  of  slavery,  the  law  denied 
any  juristic  personality  to  the  beings  so  held  in  bondage.    Gonse- 
qaently,  a  jadgment  entered  against  a  slave  was  considered  as  entirely 
destitute  of  any  legal  efficacy  or  validity.' 

1  McLean  v.  Rockey,  8  McLeaD,  236.  >  Rice  County  Comm'rs  v.  Lawrence, 
And  see  International  Bank  ▼.  Sher-  29  Eana.  158;  Neale  ▼.  Utz,  75  Va.  480. 
man,  101  U.  S.  400.  'Wood  v.  Ward  (U.  8.  Circ  Ct  8.  D. 

Ohio),  8  Cent  L.  Joum.  188. 
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§  188.    Judgements  against  Married  Women  at  Common 

Law. 

At  common  law,  on  aeconnt  of  the  merger  of  the  wife*8  personality 
in  that  of  the  hnsband,  she  was  incapacitated  for  almost  every  species 
of  jnristic  action.  And  therefore,  being  anable  to  bind  herself  by 
engagements,  the  breach  of  which  would  give  rise  to  a  ca^se  of 
action,  she  conld  not,  at  law,  be  prosecuted  to  judgment.  It  is  true 
that  husband  and  wife  might  be  sued  jointly  for  the  wife's  tort.  But 
this  does  not  in  reality  change  the  rule,  because  the  addition  of  the 
wife  was  (at  common  law)  a  matter  of  form  only,  the  husband  being 
the  party  who  would  be  looked  to  for  satisfaction  of  the  judgment. 
Accordingly  it  is  held,  on  common  law  principles,  that  a  personal 
judgment  against  a  married  woman  is  void  and  a  mere  nullity.^  A 
promissory  note,  for  example,  signed  by  a  feme  covert  cannot  be 
enforced  against  her  by  any  proceeding  at  law,  and  a  judgment  by 
default  against  her  on  such  note  is  a  nullity,  and  equity  will  enjoin 
the  enforcement  of  it  against  her  separate  estate.*  The  doctrine  is 
stated,  in  its  most  strict  and  uncompromising  form,  in  a  West  Vir- 
ginia decision,  as  follows :  A  judgment  rendered  by  a  court  of  com- 
mon law  against  a  married  woman,  either  in  her  own  name  or  in  the 
name  of  a  company,  under  which  she  does  business,  upon  a  contract 
made  during  her  coverture,  is  absolutely  void,  and  an  execution  or 
saggestion  sued  out  upon  such  judgment  is  invalid  and  ineffectual 
for  any  purpose,  and  the  judgment  may  be  attacked  in  any  collateral 
proceeding.'  It  was  otherwise  in  equity.  For  there  the  wife  was 
considered  to  have  a  separate  personality  for  some  purposes,  and 
consequently  she  might  be  sued  in  chancery  in  respect  to  her  sepa- 
rate estate.  But  even  in  those  courts  she  could  not  walk  with  per- 
fectly free  foot,  and  safeguards  were  provided  for  her  analogous  to 
those  obtaining  at  common  law.' 

*Morfl6  T.  Toppan,  8  Gray,  411;  Hig-  'White  v.  Foote  Lumber  Co.,  d9  W. 

gins  ▼.  Feltzer,  49  Mo.  152;  Weil  ▼.  Sim-  Va.  885,  1  S.  £.  Rep.  573. 

moiu.  66  Mo.  617;  Griffith  y.  Clarke,  18  ?  See  O'Hara  v.  McConDell,  08  U.  & 

Md.  457.  150. 

•Griffith  ▼.  Clarke,  18  Md.  457. 
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§  188.    For  Debt  contracted  Dnm  Sola. 

If  a  suit  is  begun  against  a  woman  while  she  is  sole,  she  cannot 
deprive  the  plaintiff  of  bis  remedy  or  abate  the  action,  even  at  com- 
mon law,  by  marrying;  but  the  suit  will  proceed  without  any  regard 
to  her  coverture,  and  a  personal  judgment  may  be  rendered  against 
her/  The  same  is  true  if  the  suit,  though  not  instituted  until  after 
marriage,  is  upon  her  debt  contracted  while  single.  That  is,  if  the 
declaration  shows  that  the  contract  was  made  while  the  defendant 
was  a  widow  or  sole,  her  coverture  at  the  time  of  the  suit  is  no 
obstacle  to  the  recovery  of  such  a  judgment  against  her  as  might  be 
rendered  against  any  other  defendant**  This  case  is  also  specifically 
covered,  in  several  of  the  states,  by  statutes  which  provide  for  and 
authorize  a  personal  judgment  against  a  married  woman  upon  her 
contract  made  before  marriage,  to  be  enforced,  however,  only  against 
her  separate  property.^*  And  in  some  others,  the  law  provides  that 
an  action  upon  the  wife's  debt,  contracted  before  the  marriage,  must 
be  brought  against  the  husband  and  wife  jointly.^  Dissolution  of 
the  marriage  of  course  restores  both  parties  to  their  former  status. 
A  judgment  against  a  divorced  wife  for  her  debt,  and  also  against  the 
husband  as  to  any  property  received  by  the  marriage,  if  void  as  to 
him,  cannot  prejudice  her  and  is  not  void  as  to  her.^ 


§  180.    Effect  of  Omission  to  plead  OoTertnre. 

The  most  difficult  question  which  has  arisen  in  connection  with 
this  subject,  and  the  one  which  has  chiefly  engaged  the  attention  of 


•Doyley  ▼. White,  Cro.  Jac.  828;  King 
V.  Jones,  2  Ld.  Raym.  1525;  Bvans  v. 
Chester,  2  Mees.  &  W.  847;  Cooper  v. 
Hunchin,  4  East,  621;  Roosevelt  v.  Dale. 
2  Cow.  681;  Phillips  ▼.  Stewart,  27  Ga. 
402;  Evans  v.  Lipscomb,  28  Ga.  71; 
Sackett  v.  Wilson,  2  Blackf.  85;  Parker 
v.  Steed,  1  Lea,  206. 

•Travis  v.  Willis,  56  Miss.  657. 

M  Rev.  Stat  Me.  1888,  c.  61.  §  4;  Acts 
N.  Y.  1868.  c.  576,  §  1;  Acts  Md.  1880, 
258;  Acts  Va.  1875,  c.  859,  g  8;  Rev.  Stat. 
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W.  Va.  1878,  c.  122,  g  10;  Code  N.  Car. 
§  1828;  GenL  StaU.  Colo.  §  1^76;  Comp. 
Laws  Wyom.  c  82,  g  7;  2  Rcy.  Stat 
Ind.  §  6127.  construed  in  Smith  ▼. 
Beard,  78  Ind.  169. 

11  Pub.  StaU.  R.  L  c  166,  §  16;  2  Rev. 
Stat  Ind.  § 6127;  Acts  Md.  1880, 253;  Acts 
Va.  1876,  c.  859.  §8;  Rev.  Stat  W.  Va. 
1878,  c.  122,  §  10;  Genl.  Stats.  Colo.  $^ 
2275;  Comp.  Laws  Wyom.  c  82,  g  7. 

i<  Joyes  V.  Hamilton.  10  Bush,-  644. 
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the  coQrts»  is  this :  What  effect  is  to  be  given  to  a  personal  jadgment 
rendered  against  a  married  woman,  by  defanlt,  in  an  action  to  which 
her  ooTertore,  if  pleaded,  would  have  been  a  complete  defense  ?  Is 
it  a  mere  nullity,  or  is  it  voidable  on  motion,  or  is  it  merely  errone* 
ouB?  In  some  of  the  states,  the  doctrine  is  firmly  held  that  such  a 
jadgment  is  absolutely  void  and  may  be  so  treated  whenever  it  is 
brought  in  question.*'  These  decisions  proceed  upon  the  ground  of 
the  total  disability  of  a  Jtmt  covert  to  contract  the  species  of  debt 
assumed  by  the  hypothesis,  her  incapacity  to  retain  an  attorney  to 
appear  and  plead  for  her,  and  the  consequent  want  of  jurisdiction  in 
the  court  for  lack  of  a  juristic  person  to  act  upon.  Some  of  the  decis- 
ioDs  cited  are  ably  considered  and  well  reasoned. 

On  the  other  hand,  it  is  held  by  a  long  line  of  authorities  (indud* 
ing  some  English  cases)  that  such  a  judgment  against  a  married 
woman  is  not  void,  and  even  though  erroneous  or  voidable,  by  reason 
of  the  absence  of  enabling  statutes,  is  still  valid  and  binding  upon 
her  in  any  collateral  proceeding  and  until  set  aside  or  reversed  in 
some  proper  manner.*^  The  practical  importance  of  the  question,  it 
will  be  observed,  comes  to  light  when  we  inquire  whether  such  a 
judgment  may  be  impeached  collaterally,  and  what  is  its  effect  upon 
third  persons.  For  this  will  depend  entirely  upon  whether  it  is  void 
or  voidable.     And  the  decisions  which  hold  it  to  be  merely  voidable 


^ Morse  v.Toppan,  8  Gray,  411;  Nor- 
ton ▼.  Header,  4  Sawy.  606:  Hartmao  ▼. 
Ogbom,  54  Pa.  St  120,  96  Am.  Dec.  679; 
Graham  ▼.  Long,  65  Pa.  St  888;  Swayne 
▼.  Lyon,  67  Pa.  Bu  489;  Vandyke  v. 
WelU,  108  Pa.  St  49;  Griffith  ▼.  Clarke, 
18  Md.  457;  Davis  v.  Foy,  15  Miss.  64; 
Gary  ▼.  Dixon,  51  Miss.  598;  Mallett  v. 
Parham,  52  Miss.  921;  White  v.  Bird,  20 
La.  Ann.  281;  Parsons  ▼.  Spencer,  88 
Ky.  806;  Stevens  v.  Deering  (Ey.),  9  a 
W.  Rep.  292;  Higgins  v.  Peltzer,  49  Mo. 
152;  Well  V.  Simmons,  66  Mo.  617;  Cor- 
rigan  v.  Bell,  76  Mo.  58. 

"Dick  ▼.  Tolhausen,  4  Hurl.  &  N. 
096;  Moses  v.  Richardson,  8  B.  &  C.  421; 
Prazier  t.  Felton,  1  Hawks,  281;  Green 
V.  Branton,  1  Dev.  £q.  504;  Vick  ▼• 


Pope,  81  N.  Car.  22;  Glover  v.  Moore, 
60  Ga.  189;  Mashbarne  v.  Gouge.  61 
Ga.  512;  Howard  v.  North.  5  Tex.  290, 
51  Am.  Dec.  769;  Phelps  v.  Brackett,  24 
Tex.  286;  Spalding  v.  Walthen,  7  Bush. 
659;  Chatterton  v.  Young,  2  Tenn.  Ch. 
768;  Howell  v.  Hale,  5  Lea,  405;  Shep- 
pard  V.  Eendle,  8  Humph.  81 ;  Keith  v. 
Keith,  26  Kans.  26;  Gallon  v.  Ellison, 
18  Ohio  St  446;  McCurdy  v.  Baugh- 
man,  48  Ohio  St  78,  1  N.  E.  Hep.  98; 
Burk  V.  Hill,  55  Ind.  419;  Wilson  v. 
Coolidge,  42  Mich.  112,  8  N.  W.  Rep. 
285;  Vantilburg  v.  Black,  8  Mont  459; 
Gambette  v.  Brock,  41  Cal.  78;  Guthrie 
V.  Howard,  82  Iowa,  54;  Farris  v.  Hayes, 
9  Oreg.  81. 
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generally  support  their  oonolnBion  by  a  species  of  argument  ah  incan- 
venienti,  namely,  the  harm  that  might  accrue  to  innocent  strangers 
if  such  judgments  were  to  be  treated  as  mere  nullities.  Thus  the 
supreme  court  of  California  says :  ''There  would  be  no  safety  in  pur- 
chasing at  judicial  sales,  under  judgments  rendered  after  due  service 
of  process  on  female  defendants,  if  the  title  of  the  purchaser  could 
be  defeated  by  proof,  in  a  collateral  action,  that  the  defendant  in  the 
judgment  was  a  married  woman  at  the  time  of  the  institution  of  the 
enit,  or  that  she  was  incapable  in  law  of  contracting  the  debt  for  which 
the  judgment  was  rendered.'*^  In  order  to  reach  this  result  it  is 
necessary  to  agree  that,  no  matter  what  the  status  of  the  woman  may 
have  been,  if  she  was  duly  served  with  process,  she  was  fully  within 
the  jurisdiction  of  the  court,  so  that  the  judgment,  though  upon  a 
contract  which  she  had  no  power  to  make,  would  be  at  most  erroneous 
as  a  matter  of  law.  And  this  is  the  ground  of  the  decision  in  the 
recent  important  case  of  McCurdy  v.  Baughman,^^  where  the  coart, 
after  a  critical  and  exhaustive  review  of  the  authorities,  annonnced 
the  doctrine  stated  at  the  beginning  of  this  paragraph,  and  added : 
''Indeed,  this  is  but  to  reassert  the  doctrine  constantly  maintained 
in  this  court,  that  'the  judgment  or  final  order  of  a  court  having  juris- 
diction of  the  subject-matter  and  parties,  however  erroneous,  irregu- 
lar, or  informal  such  judgment  or  order  may  be,  is  valid  until  reversed 
or  set  aside/  "  In  Alabama  it  is  held  that  in  the  absence  of  fraud 
in  its  procurement,  or  other  special  cause  shown,  a  consent  decree  is 
as  binding  on  a  married  woman  as  on  a  person  who  is  suijurit.^  In 
another  state  it  is  considered  that  as  a  judgment  against  a  married 
woman  may  be  valid  (for  it  may  be  for  her  tort  or  for  a  debt  oon- 
tracted  before  marriage),  in  a  proceeding  to  enforce  such  a  judgment 
it  should  not  be  held  conclusively  to  be  void,  but  neither  should  the 
defendant  be  estopped  from  showing  that  it  i$  void."  And  in  Penn- 
sylvania the  court  has  lately  held — though  without  departing  from 
its  earlier  rulings — that  a  judgment  by  default  against  a  married 
woman,  in  an  action  to  which  she  might  have  pleaded  coverture,  is 
impervious  to  collateral  attack,  and  voidable  at  most,  when  the  pro- 

^  Gambette  v.  Brock.  41  Cal.  78.  ^  Winter  v.  aty  Council,  79  Ala.  48L 

>«48  Ohio  St  78, 1  N.  £.  Rep.  08.  » Parsons  v.  Spencer,  88  Ej.  80S. 
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needing  was  in  rem,  as,  for  the  enforcement  of  a  meohanio*B  lien.^ 
The  solution  of  this  vexed  qnestion  mast  depend  upon  the  view 
which  we  are  to  take  of  the  common  law  statas  of  a  married  woman. 
If  it  is  merely  a  protection, — a  barrier  which  she  may  raise  in  the 
path  of  one  who  pursues  her  at  law,  and  which  the  courts  are  bound 
to  erect  in  her  behalf, — ^then  it  may  readily  be  conceded  that  she 
may  be  brought  within  the  jurisdiction  by  a  proper  service  of  process, 
60  that  the  subsequent  proceedings  will  at  any  rate  not  be  void, 
although  the  court,  to  save  itself  from  error,  should  not  give  a  per- 
sonal judgment  against  her  on  a  debt  she  could  defend  against  by 
coverture.     This  theory,  however,  is  far  from  satisfactory  as  an 
account  of  the  common  law  notion.     The  doctrine  seems  rather  to 
have  been  that  marriage,  except  for  certain  special  purposes,  put  the 
perionality  of  the  wife  entirely  in  abeyance.     And  therefore,  in  the* 
generality  of  cases,  her  contracts  and  business  transactions  could 
have  no  validity  whatever ;  for  it  is  only  a  juristic  person  whose  acts 
can  have  the  effect  of  creating  or  transferring  rights.     For  the  same 
reason  she  would  be  beyond  the  authority  of  the  courts, — as  much  so 
w  the  sovereign  himself, — and  no  court  could  acquire  jurisdiction  of 
her  (in  the  cases  falling  within  our  hypothesis),  because  process  can* 
not  issue  except  against  a  person  known  to  the  law  as  an  individual* 
If,  then,  a  suit  was  instituted  against  her,  and  she  suffered  a  default, 
still  no  valid  judgment  could  be  given.     The  whole  proceeding  would 
be  void  ab  initio  and  could  result  in  nothing  effectual.    It  seems  to 
UB  that  the  vital  point  is  clearly  indicated  in  the  following  remark 
of  the  court  of  appeals  of  Kentucky :    ''If,  as  is  unquestionably  true, 
a  judgment  is  void  if  the  court  rendering  it  had  no  jurisdiction  for 
want  of  service  of  process,  then  it  seems  to  us  that  it  should  be  equally 
so  if  the  one  served  with  process  is  incapacitated  by  law  from  retain- 
ing an  attorney,  or  has  no  such  legal  existence  as  authorizes  a  per- 
eonal  liability.     In  the  one  case  the  court  has  no  jurisdiction,  and  in 
the  other  there  is  nothing  within  its  jurisdiction  which  has  a  legal 
existence."" 

'Shryock  ▼.  Buckman,  121  Pa.  Bt     another  appeal  in  the  same  caseCSpen- 

1M8, 15  Atl.  Rep.  480.  cer  ▼.  ParsonB,  18  8.  W.  Rep.  72).  the 

^Paraona  t.  Spencer,  83  Ky.  806.  On     court   BUBtained  its  ruling  by  the  fol- 
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§  181.    Under  partially  enabling  Statutes. 

Thus  far  we  have  considered  the  validity  of  jadgments  against 
married  women  at  common  law.  It  is  now  necessary  to  consider  the 
enabling  statutes  wbich^  both  in  England  and  in  most  of  the  statee, 
have  introduced  the  most  important  changes  in  their  legal  powers 
and  relations.  These  statutes  may  be  broadly  divided  into  two 
classes,  those  which  fully  emancipate  the  wife,  and  those  which 
release  her  only  partially  from  the  common  law  disabilities.  Statutes 
of  the  latter  class  usually  give  the  married  woman  power  to  make 
contracts  with  respect  to  her  separate  estate,  to  incur  debts  for  its 
repair  and  improvement,  to  make  herself  liable  for  supplies  for  the 
maintenance  of  the  family,  and  to  sue  and  be  sued  in  respect  to  such 
contracts  and  debts.    It  is  generally  held,  under  an  enabling  statute 


lowing  conyincing  line  of  argument. 
"Generally,  a  f&nu  covert  has  no  per- 
•onality  in  law.  She  is  not  recognized 
by  it  save  in  a  few  excepted  cases,  to 
that  a  persona]  Judgment  can  be  taken 
against  her.  The  contracts  of  an  in- 
fant are  in  general  voidable  only, while 
those  of  a  married  woman  are  void. 
True,  she  may,  under  certain  circum- 
stances, bind  her  separate  estate,  but 
not  herself  personally;  the  reason  be- 
ing that  she  has  no  personal  identity 
in  law.  It  does  not  follow  because,  as 
an  exceptional  case,  a  personal  Judg- 
ment may  go  against  her  for  tort,  or 
upon  a  contract  made  by  her  when 
single,  the  reason  being  that  her  status 
at  the  making  of  it  is  regarded  as  fol- 
lowing it  to  its  completion,  that  there- 
fore all  personal  Judgments  against  her 
are  merely  erroneous,  and  not  void.  If 
she  has  no  legal  status  in  court,  cer- 
tainly it  should  have  no  Jurisdiction  to 
render  a  Judgment  binding  her  person- 
ally. Her  existence  is  merged  in  that 
of  the  husband,  and  she  can  make  no 
contract  binding  herself  personally,  or 
subjecting  her  to  a  Judgment  in  per- 
Monam,    Her  contract  is  void  in  law. 
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In  equity,  it  may  be  enforced  against 
her  separate  estate,  if  she  so  intended; 
but  she  incurs  no  personal  liability  by 
it,  because  she  has,  legally  speaking, 
no  personal  existence,  and  it  must  be 
satisfied  out  of  her  estate  by  in  rem 
proceedings.  6he  is  by  law  incapaci- 
tated from  retaining  an  attorney,  and 
no  personal  liability  arises,  because  the 
has  no  legal  existence.  There  is,  there- 
fore, so  far  as  she  is  concerned,  no  per- 
son within  the  court's  Jurisdiction.  If 
a  personal  Judgment  be  rendered  upon 
a  claim,  the  alleged  liability  is  merely 
placed  upon  an  advanced  footing,  and 
if  originally  it  was  void  as  to  her,  then 
the  unauthorized  Judgment  should  not 
estop  her  from  resisting  it,  from  the 
fact  that  she  was  not  9ui  juris,  and  had 
no  such  legal  existence  as  authorized 
a  personal  Judgment  We  are  aware 
there  is  a  conflict  of  authority  in  this 
country  upon  this  question;  but  the 
views  above  advanced  seem  to  ub  not 
only  supported  by  reason,  but  we  know 
they  are  sustained  by  such  high  au- 
thority as  the  supreme  courts  of  Penn- 
sylvania, Missouri,  and  other  states.  * 
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allowing  a  married  woman  to  charge  her  separate  estate  by  certain 
kinds  of  contracts  beneficial  to  herself  or  the  estate,  that  a  judgment 
against  her,  founded  on  such  a  contract,  will  be  erroneous  (or  voidf 
aecording  to  the  doctrine  prevailing  in  the  particular  state),  unless 
the  record  itself  shows  that  the  debt  is  one  for  which  her  separate 
estate  is  liable."  Thus,  under  a  law  in  Pennsylvania,  that  a  judg- 
ment against  a  wife  in  a  joint  action,  so  as  to  bind  her  separate 
estate,  shall  not  be  rendered  unless  it  shall  be  proved  that  the  debt 
sued  for  was  contracted  by  the  wife  for  necessaries  for  the  family,  a 
default  judgment  which  does  not  show  that  any  testimony  was  taken 
is  vojd.**  And  in  any  case  no  general  judgment  can  be  given;  it 
must  be  limited  to  the  separate  property  of  the  wife  in  reference  to 
which  the  contract  was  made.**  In  Alabama,  the  judgment  must 
specify  the  property  to  be  bound.  ''A  general  judgment,  or  a  judg- 
ment which  pretermits  the  ascertainment  of  the  estate  of  the  wife 

condemned  to  its  satisfaction  cannot  be  rendered There  can 

be  no  personal  judgment  against  the  wife;  the  only  judgment  that 
can  be  rendered  is  a  judgment  in  rem,  a  judgment  of  condemnation 
of  the  statutory  estate  described  in  the  complaint.**  ^  So  where  an 
enabling  statute  allows  her  to  bind  her  separate  real  estate,  a  judg- 
ment against  the  land  is  valid,  but  not  a  personal  judgment  against 
the  woman.*  And  in  an  action  against  a  married  woman  to  dispos- 
sess her  of  lands,  no  personal  judgment,  either  for  damages  or  costs, 
can  be  rendered  against  her.*  But  her  coverture  does  not  prevent 
the  rendition  of  a  decree  against  lands  descended  to  her,  for  contri- 
bution to  the  other  heirs  on  account  of  a  debt  of  the  ancestor  which 
they  have  paid.''    Where  a  married  woman  is  allowed  to  mortgage 


>i  Lewis  V.  Perkins.  86  N.  J.  Law,  188; 
Swayiie  v.  Lyon,  67  Pa.  St.  486;  Hecker 
V.  Haak.  88  Pa.  St.  238;  Magruder  v. 
Buck,  56  MisB.  814;  Gary  ▼.  Dixon,  61 
Miss.  698;  Albree  ▼.  Johnson,  1  Flipp. 
341;  White  ▼.  Baillio.  12  La.  Ann.  668; 
Rohson  V.  Shelton,  14  La.  Ann.  712; 
Trimble  v.  Miller,  24  Tex.  214;  Menard 
▼.  Sydnor,  29  Tex.  257;  McGlaaghlin  v. 
O'Rourke.  12  Iowa,  459. 

» Gould  V.  McFall,  111  Pa.  St  66,  2 
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Atl.  Rep.  403;  Brown  ▼.  McEinney (Pa.), 
18  Atl.  Rep.  642. 

»  Crockett  ▼.  Doriot  (Va.),  8  8.  E.  Rep. 
128. 

^  Lee  ▼.  Ryall,  68  Ala.  854. 

»  Sweeney  ▼.  Smith,  15  B.  Mon.  825, 
61  Am.  Dec.  188. 

» Steed   ▼.  Enowles,  84    Ala.  205,  8 

South.  Rep.  897. 

^  Winston  y.  McAIplne,  65  Ala.  877. 

f 
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ber  separate  estate,  bat  tbere  is  no  statate  allowing  ber  to  sue  and  be 
sued  as  a /erne  sole,  tbe  remedy  is  by  charging  tbe  property  in  equity; 
but  a  personal  judgment  against  ber  on  the  mortgage  note  is  erro- 
neous.^ According  to  tbe  law  in  Louisiana,  a  judgment  against  a 
married  woman  is  void  and  of  no  effect  when  ber  husband  has  not 
been  cited  with  her,  and  she  is  not  authorized  by  him  or  by  the  judge 
to  defend  tbe  suit.^  As  to  confessions  of  judgment  by  married 
women,  under  these  enabling  statutes,  the  reader  is  referred  to  §  55 
of  this  volume. 

§  182.    Statutes  removing  Disability  of  Coverture. 

In  many  of  the  states  there  are  statutes  which  abolish  all  disa- 
bilities from  coverture  and  allow  a  wife  to  sue  and  be  sued  in  like 
manner  as  if  she  were  sole."*  In  these  states  it  is  universally  held 
that  a  personal  judgment  against  a  married  woman,  if  otberwise 
regular,  is  as  valid  and  binding  as  any  other.*^  Thus,  wbere  the 
property  of  a  married  woman  is  levied  upon  by  her  husband's  cred- 


*  Johnson  County  v.  Rugg,  18  Iowa, 
187;  Wolff  ▼.  Van  Metre.  10  Iowa.  184; 
Reed  v.  King,  28  Iowa,  500;  Patton  ▼. 
Stewart,  10  Ind.  288;  Kirby  v.  Childs,  10 
Eang.  680;  Pemberton  v.  Johnson,  46 
Ho.  842;  Keating  ▼.  Eorfhage,  88  Mo. 
604.  The  same  is  true  of  actions  on 
mechanics'  liens.  Burgwald  v.  Weip* 
pert,  49  Mo.  60;  Seeman  v.Weippert.  49 
Mo.  61. 

^Dirmeyer  v.  O'Hem,  89  La.  Ann. 
961,  8  South.  Rep.  182:  W^ashington  y. 
Hackett,  10  La.  Ann.  146. 

^Fuh.  Stats.  Mass.  c.  147,  §7;  Genl. 
Laws  K.  H.  c  183,  §  12;  Acts  Vt.  1884, 
c.  140,  §  1:  Code  Civil  Proc.  N.Y.  §  460; 
Rev.  Stats.  N.  J.  "Married  Women, "  10, 
11;  Act  Pa.  June  8, 1887,  §  2  (P.  L.  388); 
Rev.  Stats.  Ohio,  §  4996;  Rev.  Stats.  lU. 
c.  68,  §  1;  Rev.  Code  Iowa,  §  2562;  Genl. 
Stats.  Minn.  c.  66,  g  29;  Comp.  Laws 
Eans.  c.  62,  §  8;  Comp.  StaU.  Nebr.  pt. 
1,  c.  52,  J$  8;  Acto  Md.  1882,  a  265;  Laws 
Oreg.  1878.  p.  98,  §  7;  QenL  StaU.  Colo. 
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§  2279;  Code  Wash.  §  2896;  Code  drW 
Proc.  Dak.  g  77;  Comp.  Laws  WyooL 
1882,  c.  68;  Code  Miss.  §  1167;  Comp. 
Laws  Utah,  §  1021. 

'^Labaree  v.  Colby,  99  Maaa.  669: 
Goodnow  v.  Hill,  125  Mass.  587;  Yos- 
burgh  ▼.  Brown,  66  Barb.  421;  Caahman 
V.  Henry.  75  N.  Y.  108, 81  Am.  Rep.  487; 
First  Nat.  Bank  v.  Garlin^house,  53 
Barb.  615;  Wilson  v.  Herbert,  41  K.  J. 
Law,  454,  82  Am.  Rep.  248;  Huff  ▼. 
Wright,  89  Ga.  41;  Glover  ▼.  Moore.  60 
Ga.  189;  Hart  v.  Grigsby,  14  Bush.  542: 
Jones  V.  Taylor,  7  Tez.  240, 56  Am.  Dec 
48;  Patrick  v.  Littell,  86  Ohio  St.  79,  88 
Am.  Rep.  552;  Van  Metre  ▼.  Wolff.  27 
Iowa,  841;  Jones  v.  Glass,  48  Iowa,  845; 
Davis  V.  Bank,  5  Nebr.  242, 25  Am.  Rep. 
484;  Rogers  v.  Weil,  12  Wis.  664;  Plair 
ner  v.  Patchin,  19  Wis.  888;  Leonard  ▼. 
Townsend,  26  Cal.  485;  Marlow  ▼.  Bar- 
lew,  58  CaL  456;  Alexander  ▼•  Bouton. 
55  CaL  16. 
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itors  as  his  property,  and  she  interposes  a  claim,  she  is  bound, 
jast  as  any  other  saitor  would  be,  by  the  judgment  in  the  claim  case." 
So  where  she  prefers  a  suit  against  her  trustee  to  enforce  the  trust,  or 
to  charge  the  trustee  with  maladministration,  she  is  concluded  by  a 
judgment  against  her." 


§  183.    Judgments  against  Infants. 

In  respect  to  their  legal  disabilities,  infants  occupy  a  position 
analogous  to  that  of  married  women.  But  the  courts  have  shown 
a  much  stronger  disposition  to  sustain  judgments  given  against  the 
former  than  those  rendered  against  the  latter.  Assuming  that  an 
infant  defendant  has  been  brought  before  the  court  by  a  proper  serv- 
ice of  process,  it  is  regular  and  orderly  to  appoint  a  guardian  ad  litem 
for  him,  who  then  assumes  the  defense  of  the  action  and  protects 
the  interests,  of  the  minor.  But  if  a  judgment  is  rendered  by  a  court 
having  jurisdiction  of  the  parties  and  subject,  it  is  held,  by  the  great 
preponderance  of  authorities,  that  it  will  not  be  void  because  the 
defendant  was  an  infant  and  no  guardian  ad  litem  was  appointed, 
although  it  will  be  irregular  and  liable  to  reversal,  or  voidable  on  a 
proper  proceeding  for  that  purpose.^  The  theory  is,  that  the  appoint- 
ment of  a  guardian  is  not  a  prerequisite  to  the  jurisdiction  of  the 


*Lewi8  V.  Onnn,  68  Oa.  548. 

"Rammelsberg  v.  Mitchell,  29  Ohio 
8t22L 

^O'Eara  ▼.  HcConnell.  98  U.  a  150; 
Tucker  v.  Bean.  65  Me.  852;  Barber  v. 
Graves,  18  Yt  292;  Crockett  v.  Drew,  5 
Qraj,  899;  ADStin  v.  Charleston  Fern. 
SeiiL,  8  Met.  196;  Swan  v.  Horton,  14 
Gray,  179;  Hill  v.  Eejes,  10  Allen,  258; 
8ims  T.  Dentistry  College,  85  Hun,  844; 
Moore  t.  McEwen,  5  Serg.  &  R  878; 
Kemp  ▼.  Cook,  18  Md.  180,  79  Am.  Dec. 
681;  RoberU  ▼.  Stanton,  2  Manf.  129; 
Larkins  v.  BuUard,  88  N.  Car.  85;  Stan- 
Gill  y.  Qay,  92  N.  Car.  462;  England  v. 
Garner,  90  N.  Car.  197;  Finley  v.  Rob- 
ertson, 17  8.  Car.  485;  Cook  ▼.  Rogers, 
64  Ala.  406;  Taylor  v.  Rowland,  26  Tex. 
286;   Montgomery  v.  Carlton,  56  Tex. 


861;  Martin  ▼.  V^Teyman,  26  Tex.  460; 
Simmons  v.  McKay,  5  Bash.  25;  Allison 
▼.  Taylor,  6  Dana,  87;  Walkenhorst  v. 
Lewis,  24  Eans.  420;  Trapnall  ▼.  Bank, 
18  Ark.  58;  Boyd  v.  Roane,  49  Ark.  897, 
5  a  W.  Rep.  704;  St.  Clair  ▼.  Smith,  8 
Ohio,  855;  Blake  ▼.  Douglas,  27  Ind.  416; 
Carver  v.  Carver,  64  Ind.  195;  Peak  v. 
Shasted,  21  111.  187,  74  Am.  Dec.  88; 
Quigley  v.  Roberts.  44  111.  508;  Bonnell 
v.  Holt,  89  IlL  71;  Millard  v.  Marmon, 
116  Ul.  649,  7  N.  E.  Rep.  468;  Webster 
▼.  Page,  54  Iowa.  461,  6  N.  W.  Rep.  716; 
Drake  v.  Henshaw,  47  Iowa,  291;  Pow- 
ell ▼.  Qott,  18  Mo.  458, 58  Am.  Dec  158; 
Stupp  ▼.  Holmes,  48  Mo.  89;  Bailey  v. 
McQinniss,  57  Mo.  862;  Parker  v.  Starr, 
21  Nebr.  680,  88  N.  W.  Rep.  424. 
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conrt ;  it  attaohes  npon  dae  service  of  the  process  being  made.     Con- 
sequently, the  omission  to  appoint  a  guardian  does  not  impair  the 
authority  of  the  court  to  proceed  in  the  case,  but  is  at  most  an  irreg- 
ularity in  the  exercise  of  its  lawful  jurisdiction,  which,  on  settied 
principles  of  law,  may  impregnate  its  judgment  with  error,  but  can- 
not render  it  absolutely  null.    Very  important  results  follow  from  the 
placing  of  such  sentences  in  the  category  of  voidable  judgments, 
as  distinguished  from  those  which  are  entirely  void.     For,  first,  the 
judgment  will  stand  as  a  valid  adjudication,  against  the  infant  and 
all  others  who  may  be  interested,  until  it  is  set  aside  or  reversed* 
Again,  the  omission  to  appoint  a  guardian  ad  litem  will  not  vitiate 
the  judgment  on  a  collateral  attack;  it  is  only  voidable  by  a  direct 
proceeding.^    And  if  it  is  set  Aside,  the  interest  of  a  bona  fide  pur- 
chaser under  the  judgment  without  notice  will  not   be  affected.* 
Ana  further,  the  avoidance  of  the  judgment  is  at  the  election  of 
the  defendant;  upon  attaining  his  majority,  he  may  execute  a  writ- 
ten release  of  errors,  which  will  have  the  effeci  ta  confirm  the  jndg- 
ment.**    And  while  the  courts  will  always  be  careful  of  the  rights 
of  infants,  they  will  not  in  all  cases  set  aside  irregular  judgments 
against  them  as  of  course ;  they  will  refuse  to  do  so  where  it  appears 
from  the  record  or  otherwise  that  the  infant  suffered  no  substantial 
injustice.'*    As  respects  proceedings  to  probate  a  will,  no  appoint- 
ment of  a  guardian  ad  litem  for  any  minor  interested  in  the  testator's 
estate  is  necessary,  and  the  probate  is  valid,  notwithstanding  the 
omission  of  such  appointment.^ 


§  184.    Service  of  Process  on  InfSEmts. 

It  is  indispensable  to  the  validity  of  a  judgment  against  an  infant 
that  the  record  should  show  thaf  he  was  made  a  party  in  some 


» England  ▼.  Garner,  90  N.  Car.  197; 
Bernecker  ▼.  Miller,  44  Mo.  102;  Sim- 
mons ▼.  McKay,  5  Bush,  25;  Frierson 
v.  Travis.  89  Ala.  150. 

» Millard  ▼.  Marmon,  116  Dl.  649,  7 
N.  E.  Rep.  468. 

w  England  v.  Garner,  90  N.  Car.  197. 

»Hill  V.  Keyes,  10  Allen.  258. 

»  Syme  v.  Trice,  96  N.  Car.  248,  1  & 
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£.  Rep.  480;  McCroskey  v.  Parks,  18  & 
Car.  90;  Phillips  v.  Dusenberry,  8  Hon, 
848;  Bickel  v.  Erskine,  48  Iowa,  218; 
Fuller  y.  Smith,  49  Yt.  258;  Rankio  ▼. 
Kemp,  21  Ohio  St.  651;  Kemp  ▼.  Cook, 
18  Md.  180. 

^  In  re  Moasseaa's  Wm,  80  Minn.  908; 
14  N.  W.  Rep.  887. 
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legal  and  effectual  mode.^  Ordinarily  the  statute  requires  that  per- 
Bonal  service  be  made  upon  the  infant,  if  oyer  the  age  of  fourteen 
years  (and  somelimes  upon  the  guardian  also),  and  upon  a  parent, 
guardian,  or  person  having  charge  of  the  minor,  if  under  that  age. 
This  requirement  is  jurisdictional;  the  law  must  be  strictly  followed; 
and  neither  the  infant  nor  his  guardian  can  accept  service,  or  waive 
the  due  service  of  process.^  The  service,  as  stated,  should  be  per- 
sonal. But  it  is  held  in  Kentucky,  that  a  judgment  against  an  infant 
eoDstructively  served,  without  the  appointment  of  a  guardian  ad  litem, 
is  not  void,  but  will  stand  good  until  set  aside  or  reversed.^  And 
where  the  statute  provides  for  service  on  non-resident  defendants  by 
publication,  service  may  be  made  in  that  manner  upon  non-resident 
infants.^  It  is  clearly  irregular  to  appoint  a  guardian  ad  litem  until 
after  the  defendant  has  been  duly  brought  before  the  court.  Yet 
numerous  cases  hold  that,  although  the  infant  was  never  personally 
served,  or  although  the  service  was  not  in  compliance  with  the 
statute,  or  was  otherwise  defective,  still,  if  a  guardian  ad  litem  was 
appointed  and  an  answer  filed  and  the  action  defended,  the  judgment 
will  not  be  void,  though  the  defendant  may  have  it  reversed  or  set 
aside.*  But  some  other  authorities  maintain  the  rule  that  where 
infant  defendants  are  not  served  with  process  and  do  not  appear. 


^  Sbaefer  v.  Gates.  2  B.  Hon.  458.  88 
Am.  Dea  164;  Abdil  v.  Abdil,  26  Ind. 
287;  Winston  v.  McLendon.  48  Miss.  264. 

^  Lenox  v.  Notrebe»  1  Hempst.  25L 
Genobles  v.  West,  23  S.  Car.  154;  Yoang 
▼.  Toung,  91  N.  Car.  859;  Winston  v. 
UcLendon,  48  Miss.  254;  Taylor  ▼.  Walk- 
er, 1  Heisk.  784;  Armstrong  v.  Wyan- 
dotte Bridge  Co.,  1  McCahon,  166;  Ab- 
dil y.  Abdil,  26  Ind.  287;  Clark  v. 
Thompson,  47  111.  25;  Good  v.  Norley, 
28  Iowa.  188;  Kansas  City  R.  Co.  v. 
Campbell.  62  Mo.  585.  '*Tbe  mode  of 
making  infants  parties  to  an  action  in 
a  court  of  record  is  clearly  and  ex- 
pressly prescribed  by  statute,  and  a 
due  and  tender  regard  for  the  rights 
and  welfare  of  infants  requires  that  this 
statute  shall  be  strictly  followed.  An 
iofant  is  incapable  of  making  himself 


or  herself  a  party  to  an  action  by  ac- 
cepting service,  so  as  to  be  bound  by 
a  Judgment  therein.  All  the  formali- 
ties prescribed  by  statute  must  be  com- 
plied with."  Finley  v.  Robertson.  17 
a  Car.  485. 

^Simmons  ▼.  McKay,  5  Bush,  25. 

« Bryan  v.  Kennett,  113  U.  B.  179,5 
Sup.  Ct.  Rep.  407;  Walkenhorst  v.  Lew- 
is, 24  Kans.  420. 

^Heroman  v.  Louisiana  Institute,  84 
La.  Ann.  805;  Robb  v.  Irwin.  15  Ohio, 
689;  Preston  v.  Dunn.  25  Ala.  507;  Nel- 
son v.  Moon.  8  McLean,  819;  Larkins 
V.  BuUard,  88  K.  Car.  35;  Gronfier  v. 
Puymirol.  19  Cal.  629;  Cox  v.  Story,  80 
Ky.  64;  Gibson  v.  Chouteau.  89  Mo.  586; 
Kremer  v.  Haynie.  67  Tex.  450,  8  8.  W. 
Rep.  676. 
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the  court  baa  no  authority  whatever  to  appoint  a  guardian  ad  litem 
for  them,  and  no  jurisdiction  as  to  them,  and  a  judgment  against 
them  is  utterly  void.^  There  is  something  to  be  said  in  fayor  of 
this  position,  but  both  the  preponderance  of  the  cases  and  the  drift 
of  judicial  thinking  appear  to  be  against  it.  In  Illinois,  it  is  held 
that  if  service  is  made  upon  the  infant  personally,  instead  of  upon 
bis  guardian,  as  required  by  the  statute,  and  no  guardian  ad  litem 
appointed,  the  court  is  without  jurisdiction/^  Similarly,  when  the 
infant  is  under  the  age  of  fourteen  years,  and  the  summons  is  not 
served  on  his  father,  mother,  guardian,  or  other  person  having 
charge  of  him,  as  the  statute  prescribes,  it  has  been  held  that  a 
judgment  against  him  is  void,  and  a  sale  of  his  land  thereunder 
should  be  set  aside.^ 

Summarizing  the  conclusions  reached  in  this  and  the  preceding 
sections  as  sustained  by  the  majority  of  the  decisions,  we  may  say 
that,  in  order  that  a  judgment  against  an  infant  may  be  entirely 
regular  and  valid,  both  due  service  of  process  and  the  appointment 
of  a  guardian  for  the  suit  are  necessary.  But  if  (1)  no  service  is 
had  upon  the  defendant,  but  a  guardian  is  appointed  and  defends, 
or  if  (2)  the  infant  is  within  the  jurisdiction  of  the  court  by  personal 
citation,  but  no  guardian  is  appointed  for  him, — in  either  of  these 
cases,  the  judgment  will  be  irregular  and  voidable,  but  not  a  mere 
nullity.  If  neither  of  these  requisites  is  complied  with,  the  judgment 
will  ordinarily  be  utterly  void.  To  the  last  statement,  however, 
there  may  be  exceptions  in  peculiar  circumstances.  In  a  case  in 
North  Carolina,  where  it  appeared  that  there  was  no  service  of  pro- 
cess upon  infant  defendants,  and  no  guardian  appointed  to  protect 
their  rights,  but  they  were  brought  in  by  an  order  directing  them  to 
be  made  parties  with  leave  to  answer,  it  was  held  that  a  judgment 
taken  against  them  was  irregular  and  might  be  set  aside  at  any  time» 
but  it  was  not  treated  as  a  nullity.^    But  here  we  approach   the 

^Roy  v.  Rowe,  OOInd.  64;  Insurance     Sweeney,  66  Cal.  68,  4  Pac.  Hep.  948; 
Co.  y.  Bangs,  108  U.  &  485;  Whitney  v.     Ingersoll  ▼.  Mangam.  84  N.  Y.  6221 
Porter.  28  111.  445.    See  Galpin  ▼.  Page.         «  Whitney  ▼.  Porter,  28  111.  446. 
18  Wall.  850;  Sprague  ▼.  Haines,  68  Tex.         «Wornock  v.  Loar  (Ky.).  11  8b  W- 
215,  4  S.  W.  Rep.  871;  McCloskey  v.      Rep.  438;  Civil  Code  Ky.  §62. 

«Larl£ins  y.  Ballard.  88  N.  Car.  85; 
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great  prinoiple,  applicable  to  all  persons  alike,  that  jarisdiction  over 
them  is  only  acquired  by  serrioe  of  process  in  some  regular  and 
recognized  mode. 

§  196.    Appearance  by  Attorney  or  Guardian. 

Although  the  law  does  not  regularly  permit  an  infant  to  defend 
his  case  in  person  or  hy  attorney,  yet  a  judgment  against  an  infant 
for  whom  no  guardian  was  appointed,  but  who  appeared  by  attorney, 
is  voidable  only  and  not  void;  it  may  be  set  aside  on  motion  after  he 
attains  majority,  or  may  be  reversed  on  error.*  In  a  case  in  Cali- 
fornia, where,  in  a  suit  against  infants,  there  was  no  personal  service 
upon  them,  but  their  general  guardian  appeared  and  defended  for 
them,  it  was  held  that  such  appearance  gave  the  court  jurisdiction 
of  their  persons.**  And  in  many  of  the  states  a  general  guardian, 
already  appointed,  may  appear  for  the  minor,"*  though  in  others  a 
guardian  ad  litem  must  in  all  cases  be  appointed."* 

§  186.    Effeot  of  Failure  to  plead  InfSEmoy. 

The  general  disposition  of  the  authorities  is  to  regard  the  plea  of 
infancy  as  a  personal  privilege,  which  may  be  waived,  and  if  it  is  not 
pleaded,  a  judgment  against  the  infant  is  binding  upon  him."*    Still 


SUncill  V.  Gay.  92  N.  Car.  463.  The 
Code/  §  887,  making  valid  Judgments 
against  infants  and  certain  other  per- 
80D8,  in  cases  where,  being  parties  de- 
fendant, they  are  not  personally  served, 
does  not  apply  to  cases  where  there  has 
never  been  any  service  upon  the  infant, 
nor  upon  any  person  representing  him. 
Id.;  Perry  v.  Adams,  98  N.  Car.  167,  8 
8.  £.  Rep.  729. 

**  Powell  V.  Gott,  18  Mo.  458,  68  Am. 
Dec  158;  Beeler  v.  Bullitt,  8  A.  K.  Mar. 
280, 18  Am.  Dec  161;  Porter  v.  Robin- 
son, 8  A.  fiL  Mar.  258, 18  Am.  Dec  158; 
Bourne  v.  Simpson,  9  B.  Mon.  454;  Aus- 
tin V.  Charleston  Fem.  Sem.  8  Met  196, 
41  Am.  Dec  497;  Bloom  v.  Burdick,  1 


Hill  (N.  Y.),  180,  87  Anu  Dec  299;  Bar- 
ber V.  Graves,  18  Vt  290;  Martin  v.  Wey- 
man,  26  Tex.  460;  Fullbright  v.  Game- 
fox,  80  Mo.  425;  Marshall  v.  Fisher.  1 
Jones  (N.  Car.),  Ill;  Whitney  v.  Por- 
ter, 28  111.  445. 

81  Smith  V.  McDonald,  42  Cal.  484. 

n  Weeks  v.  Smith,  44  Miss.  296;  Man- 
snr  V.  Pratt,  101  Mass.  60;  Pier  son  v. 
Hitchner,  25  N.  J.  Eq.  180;  Pncket  v. 
Johnson,  45  Tex.  550;  Gronfler  v.  Puy- 
mirol,  19  Cal.  629;  Hinton  v.  Bland,  81 
Va.  588. 

»  Roach  V.  Hix,  57  Ala.  576;  Stammers 
V.  McNaughton.  57  Ala.  277;  Fitch  v. 
Cornell,  1  Sawy.  157. 

M  Blake  v.  Douglass,  27  Ind.  416. 
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there  are  some  cases  wbioh  hold,— on  analogy  to  the  rule  obtainmg 
in  equity, — that  a  judgment  by  default  cannot  properly  be  rendered 
in  any  case  against  an  infant."  Bat  the  better  doctrine  is  that  a 
judgment  rendered  upon  default  against  an  infant,  after  due  and 
proper  service  of  a  summons  upon  him,  though  without  the  appoint- 
ment of  a  guardian  ad  litem,  is  erroneous  and  voidable,  but  not  void. 
And  it  is  incumbent  upon  the  infant,  within  a  reasonable  time  after 
he  attains  his  majority^  having  knowledge  of  the  judgment,  to  take 
steps  to  avoid  it»  or  he  will  be  bound  by  his  own  acquiescence."* 


§  187.    Decrees  in  Equity  against  Infeuits. 

In  the  courts  of  equity  the  rights  and  piivileges  of  an  infant  are 
generally  governed  by  the  same  rules  as  at  law,  except  that  chancery 
possesses,  and  will  employ,  larger  and  more  diversified  means  of 
ascertaining  and  protecting  his  interests.  In  order  to  make  a  decree 
against  a  minor,  the  court  must  acquire  jurisdiction  of  his  person  in 
some  legal  and  regular  manner.  Thus  where  a  decree  was  rendered 
against  an  infant  whose  guardian  was  an  individual  party  to  the  bill, 
but  not  in  his  capacity  as  guardian,  it  was  considered  that  the  infant 
was  not  bound  by  the  decree.^  So  also,  a  guardian  ad  litem  should 
be  appointed,  just  as  at  law.  But  though  infant  defendants  may  not 
have  a  guardian  to  protect  their  interests,  yet  a  decree  made  against 
them  is  not  for  that  reason  void,  but  it  will  stand  as  valid  until 
reversed."  However,  if  the  decree,  under  such  circumstances,  is  in 
favor  of  the  infants,  it  is  valid  and  cannot  be  attacked  ooUaterally." 
An  important  and  invariable  rule,  which  must  be  here  noticed,  is  that 


»  Rhoads  v.  Rhoads,  48  111.  289;  Peak 
V.  Pricer,  21  lU.  164;  ChalfaDt  v.  Mon- 
roe, 8  Dana,  85;  Massie  v.  Donaldson, 
8  Ohio,  877;  Metcalfe  v.  Alter,  81  La. 
Ann.  889.  A  counterclaim  to  the  suit 
of  an  infant  prosecuted  by  next  friend 
cannot  be  taken  as  confessed  for  want 
of  a  reply.  A  guardian  ad  litem  must 
be  appointed  for  him  and  a  reply  filed, 
denying  every  material  allegation  in 
the  counterclaim,  and  the  circuit  court 
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should  see  that  this  is  done.  Morris  v. 
Edmonds,  48  Arlc  427. 

^Eisenmenger  v.  Mnrphy  (Minn.),  48 
N.  W.  Rep.  784;  Beckley  v.  Newcomb, 
24  N.  H.  859;  In  re  Becker,  28  Hua.  207. 

^  Salter  v.  Salter  (Ga.),  4  &  £.  Rep. 
891. 

"Porter  v.  Robinson,  8  A.  K.  Mar. 
258, 18  Am.  Dec.  158;  Beeler  ▼.  Bullitt^ 
8  A.  E.  Mar.  280, 18  Am.  Dec  161. 

»  Hanna  v.  Spotts,  5  R  Mon.  808,  48 
Am.  Dec.  182. 
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equity  will  require  an  investigation  of  the  merits  in  every  ease  where 
inlants  are  ooncemed;  it  will  not  rest  satisfied  with  the  fact  that  no 
defense  is  set  up;  neither  will  it  suffer  a  guardian  to  admit  away  the 
rights  of  the  ward.  Hence  a  decree  cannot  pass  pro  eor^euo  against 
&n  infant.^  A  similar  rule  governs  the  case  of  consent  decrees. 
'Where  infants  are  concerned,  the  court  will  not  make  a  decree  by 
consent,  without  first  referring  it  to  the  master  to  ascertain  whether  it 
is  for  their  benefit.  But  when  once  a  decree  has  been  pronounced 
without  that  previous  step,  it  is  considered  as  of  the  same  authority 
as  if  it  had  been  referred  to  the  master,  and  he  had  made  a  report 
thereupon  that  it  would  be  for  their  benefit. ""^  According  to  the  prac- 
tice followed  in  many  jurisdictions,  a  decree  against  an  infant  is  first 
entered  nisi;  and  a  day  is  given  him,  after  he  shall  attain  full  age,  to 
eome  in  and  show  cause  against  making  the  decree  absolute.  If 
he  omits  to  do  so,  the  decree  becomes  final  and  he  is  conclusively 
bound  by  it."  But  whether  the  omission  of  the  court  to  secure  this 
privilege  to  the  infant  will  invalidate  the  decree,  wholly  or  in  part,  is 
not  so  clear  upon  the  authorities.  The  cases  seem  to  agree  that  a 
decree  made  absolute  in  the  first  instance  would  not  be  void,  although 
it  might  be  voidable.^    And  there  are  decisions  to  the  effect  that 


''Lsne  ▼•  Hardwicke.  9  Bear.  148; 
Bank  of  U.  a  ▼.  Ritchie.  8  Pet.  128;  Wal- 
ton ▼.  Coulson.  1  McLean,  120;  Tucker 
▼.  Bean.  65  Me.  862;  Dow  v.  Jewell,  21 
N.  H.  470;  Mills  ▼.  Dennis.  8  Johns.  Ch. 
WT;  Wright  ▼.  Miller.  8  N.  Y.  9;  Thomp- 
lon  ▼.  McDermott,  19  Fla.  892;  Jones 
▼.  Jonea,  56  Ala.  612;  Daily  v.  Read.  74 
Ala.  415;  Hooper  ▼.  Hardie.  80  Ala.  114; 
Weill  T.  Smith.  44  Miss.  296;  McDvoy 
▼.  Alsop.  45  Miss.  865;  Johnson  v.  Mc- 
Cabe.  42  Miss.  255;  Greenwood  v.  New 
Orleans.  12  La.  Ann.  426;  Massie  v.  Don- 
aldson. 8  Ohio.  877;  Chaffin  ▼.  Kimball. 
23  HL  86:  Reddick  ▼.  Bank.  27  UL  145; 
Enos  ▼.  Capps.  12  111.  255;  Hamilton  v. 
Gilman.  12  DL  260;  Turner  ▼.  Jenkins, 
79  DL  228;  Quigley  t.  Roberts,  44  Dl. 
608;  Rhoads  ▼.  Rhoads.  48  lU.  289;  Han- 
na  y.  Spotts.  5  B.  Mon.  862;  Cowan  ▼. 
Anderson,  7  Coldw.  191 ;  Heath  v.  Ash- 


ley, 15  Mo.  898;  English  ▼.  Savage,  5 
Oreg.  518;  Burt  v.  McBain,  29  Mich. 
260;  Barker  ▼.  Hamilton.  8  Colo.  291. 

«  Dow  V.  Jewell.  21  N.  H.  470.  487. 

"Wright  V.  Miller.  1  Sandf.  Ch.  108, 
59  Am.  Dec  447;  Ralston  v.  Lahee,  8 
Iowa.  17.74  Am.  Dec.  291;  Long  y.  Mul- 
ford,  17  Ohio  St.  484;  Cox  v.  Story,  80 
Ky.  64;  Euchenbeiser  ▼.  Beckett.  41  IlL 
172;  Seward  v.  Clark,  67  Ind.  289;  Simp- 
son y.  Alexander.  6  Coldw.  619;  Coffin 
v.  Heath.  6  Met  76;  Dow  t.  Jewell,  21 
N.  H.  470. 

« Lock  wood  V.  Stradley.  1  Del.  Ch. 
298,  12  Am.  Dea  97;  Anderson  ▼.  Ir- 
▼ine,  11  B.  Mon.  841;  Creath  ▼.  Smith, 
20  Mo.  118;  Hanna  v.  Spotts,  5  B.  Mon. 
862.  48  Am.  Dec.  182;  Joyce  v.  McAyoy, 
81  Cal.  278.  89  Am.  Dec.  172;  Field  ▼. 
Williamson,  4  Sandf.  Ch.  618. 
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such  a  decree  would  be  set  aside  on  the  application  of  the  infant, 
after  bis  majority,  as  by  bill  of  review;  on  the  ground  that  the  infant 
defendant  has  an  absolute  and  indefeasible  right  to  show  cause 
against  the  decree.^  But  the  weight  of  the  authorities  is  against 
this  contention.  The  general  disposition  is  to  regard  such  a  decree 
as  valid  and  conclusive*  "An  infant  defendant  is  as  much  bound 
by  a  decree  in  equity  against  her  as  a  person  of  full  age ;  and  there- 
fore if  there  be  an  absolute  decree  against  a  defendant  who  is  under 
age,  she  will  not  be  permitted  to  dispute  it,  unless  upon  such  grounds 
as  an  adult  might  have  disputed  it,  as  fraud,  collusion,  or  error."* 

§  188.    Infant  PlalntifBi. 

Regularly  an  infant  qan  sue  only  by  his  guardian  or  by  next  friend. 
But  it  is  held  that  a  minor  who  has  commenced  and  prosecuted  an 
action  to  judgment  is  bound  by  the  result.*  And  as  a  general  rule 
infant  plaiptiffs  are  as  much  bound  by  a  decree  as  persons  of  fuU 
age.  But  they  are  not  so  bound  in  a  proceeding  by  an  o£Bcial  plain- 
tiff, though  they  are  styled  relators,  without  the  intervention  of  a 
prochein  amiJ^ 

§  188.    Judgments  against  Deceased  Parties. 

At  the  common  law  an  action  was  abated  by  the  death  of  a  sole 
plaintiff  or  defendant.  And  in  some  of  the  states  the  doctrine 
appears  to  be  irrevocably  settled  that  a  judgment  against  a  person  who 
was  dead  at  the  time  of  its  rendition  is  absolutely  null  and  void.* 


M  Beeler  v.  Bullitt,  4  Bibb,  11;  Wright 
▼.  Miller,  4  Barb.  600;  Harris  y.  Yon- 
man,  1  Hoffm.  Ch.  178;  Townsend  v. 
Cox,  45  Mo.  401;  Coffin  ▼.  Heath,  6  Met 
76;  Lloyd  v.  Malone,  23  111.  48. 

tt  Ralston  y.  Lahee,  8  Iowa,  17,  74 
Am.  Dec.  291;  English  y.  Bayage.  6 
Oreg.  518;  In  re  Hogton,  L.  R  18  £q. 
678;  Jn  re  Livingston.  84  N.  Y.  555;  Riy- 
ers  y.  Durr,  46  Ala.  418;  McLemore  y. 
Railroad,  58  Miss.  514;  Marshall  y.  Fish- 
er, 1  Jones  (N.  Car.),  Ill;  Smith  y.  Mo- 
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Donald,  42  Cal.  484;  Wills  y.  Spraggin, 
8  Gratt.  567;  Martin  y.  Wej^man,  26 Tex. 
460;  Allman  v.  Taylor,  101 HL 185;  Uojd 
y.  Eirkwood,  llii  111.  829;  Simmons  y. 
Goodell,  68  N.  H.  458,  2  Atl.  Rep.  897; 
Ashton  y.  Ashton,  85  Md.  496. 

••  Gray  y.  Widner  (Cal.).  20  Pac  Rep. 
47. 

^  Becton  y.  Becton,  8  Jones  £q.  419. 

*BNew  Orleans  &  C.  R.  Co.  y.  Bos- 
worth,  8  La  Ann.  80;  Norton  v.  Jami- 
son, 28  La.  Ann.  102;  £dwurdi  v.  Whit- 
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It  is  said  in  a  recent  ease  in  Illinois:  "A  careful  examination  of  the 
aQthorities  clearly  shows  that  a  jadgment*  by  the  common  law,  in  the 
absence  of  any  statutory  provisions  on  the  subject,  against  a  dead 
person,  either  natural  or  artificial,  is  absolutely  void,  and  the  fact 
that  service  may  have  been  obtained,  or  the  suit  commenced,  before 
the  death  of  the  party,  makes  no  difference  in  this  respect."  "*  So  in 
the  practice  of  the  appellate  courts ;  an  order  or  judgment  rescind- 
ing an  order  of  appeal  previously  obtained  by  a  party  to  a  suit  will 
be  annulled  and  set  aside,  as  void,  if  it  appears  that  the  rescinding 
order  was  rendered  after  the  death  of  the  party  who  had  obtained 
the  appeal.**  Nor  is  the  judgment  saved  by  the  fact  that  the  defend- 
ant's sole  executor  was  also  a  defendant  in  the  same  action,  if  he 
was  joined  in  his  individual  capacity."  In  Pennsylvania  the  courts 
have  not  committed  themselves  to  this  extreme  view.  Still  they  hold 
that  a  judgment  ag-ainst  a  defendant  who  was  dead  at  the  time  of  its 
entry, — ^this  fact  appearing  of  record, — will  be  stricken  off."  And  so 
a  judgment  entered  on  a  warrant  of  attorney  after  the  death  of  the 
defendant  should  be  stricken  off."  The  consequences  of  holding  the 
doctrine  of  the  absolute  nullity  of  the  judgment,  in  these  circum- 
stances, are  most  important.  For  in  the  first  place,  no  one  would  be 
imperilled  by  entirely  disregarding  it.  It  would  be  unnecessary  for  the 
representatives  of  the  decedent,  or  his  creditors,  or  any  other  persons 
interested,  to  take  any  measures  to  have  the  judgment  vacated  or 
reversed.  Whenever  it  came  in  question,  directly  or  collaterally,  for 
whatever  purpose  presented,  it  might  be  attacked  and  overturned  by 
proof  of  the  defendant's  death  before  its  rendition.  Neither  could  it 
operate  as  a  source  or  support  of  any  title  or  right,  nor  as  the  means 
of  divesting  any  interest.     Neither  would  it  be  binding  as  an  adjudi- 


ed,  29  La.  Ann.  647;  Lee  v.  Qardiner,  26 
Miss.  521;  Parker  v.  Home.  88  Miss. 
215;  Tarleton  v.  Ck>x,  45  Miss.  480;  Col- 
son  V.  Wade.  1  Murph.  (N.  Car.)  48; 
Barke  v.  Stokeley.  65  N.  Car.  569;  Car- 
ter ▼.  Carriger.  8  Terg.  411. 24  Am.  Dec. 
585:  Morrison  v.  Deaderick.  10  Humph. 
842;  Collins  v.  Knight,  8  Tenn.  Ch.  187; 
HcCreery   v.    £verding,  44   Cal.  284; 


Lynch  v.  Tunnell.  4  Harringt  284;  Mey- 
er V.  Hearst.  75  Ala.  890. 

<*Life  Association  v.  Fassett,  102  HL 
815.  825. 

T^Succession  of  Hoggatt,  86  La.  Ann. 
887. 

'i  Bragg  V.  Thompson,  19  8.  Car.  572. 

'*  Tobias  v.  Dorsey,  2  Week.  Notes 
Cas.  15. 

vsLanning  v.  Pawson,  88  Pa.  8t.  480. 
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cation  of  rights.  No  person  could  be  estopped  or  oonclnded  by  its 
findings.  And  this  is  logically  the  state  of  the  law  in  those  jurisdic- 
tions where  this  view  is  adopted.  But,  as  will  appear  from  the  fol- 
lowing section,  it  is  by  no  means  universal. 


§  200.    Judgment  against  Decedent  Voidable  only. 

The  f;:reat  preponderance  of  authority  is  to  the  effect  that,  where 
the  court  has  acquired  jurisdiction  of  the  subject-matter  and  the 
persons,  during  the  lifetime  of  a  party,  a  judgment  rendered  against 
him  after  his  death  is,  although  erroneous  and  liable  to  be  set  aside, 
not  void  nor  open  to  collateral  attack.'^  A  late  important  case 
declares  that  "the  decided  weight  of  authority  seems  to  be  to  the 
effect  that  if  a  court  of  general  jurisdiction,  or  a  court  which  has 
acquired  full  jurisdiction  over  the  cause  and  over  the  parties,  renders 
a  judgment  for  or  against  a  party  after  the  death  of  such  party,  the 
judgment  is  not  for  that  reason  void.  It  may  be  erroneous,  but  until 
reversed  by  some  appropriate  proceeding,  it  is  valid.""  So  in  Min- 
nesota: ''While  the  court  ought  to  cease  to  exercise  its  jurisdiction 
over  a  party  at  his  death,  the  neglect  to  do  so  is  an  error  to  be  cor- 
rected by  some  proceeding  in  the  action  in  which  the  error  occnrs, 
and  the  judgment  rendered  after  the  party's  death,  though  errone- 
ous, is  not  on  that  account  to  be  attacked  in  a  collateral  action.  In 
other  words  the  judgment  is  voidable  when  properly  assailed,  bat  not 
void. "  "    For  illustration,  where  the  accounts  of  an  administrator  are 


v^Loring  v.  Folger,  7  Gray,  605;  Reid 
V.  Holmes^  127  Mass.  826;  West  v.  Jor- 
dan. 62  Me.  484;  Holt  v.  Thacher,  52  Yt 
592;  Yaple  v.  Titus,  41  Pa.  St.  195,  80 
Am.  Dec.  604;  Carr  v.  Townsend,  68  Pa. 
St.  202;  Livingston  v.  Kendall,  59  Barb. 
493;  Hooe  v.  Barber,  4  Hen.  &  M.  489; 
Neale  v.  Utz,  75  Va.  480;  Collins  v. 
Mitchell,  6  Fla.  864;  PoweU  v.  VTash- 
ington,  15  Ala.  803;  Milam  Co.  v.  Rob- 
ertson. 47  Tex.  222;  McClelland  v. 
Moore.  48  Tex.  855;  Giddings  v.  Steele, 
28  Tex.  782,  91  Am.  Dec.  886;  Fleming 
▼.  Seellgson,  57  Tex.  524;  Spalding  v. 
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Wathen,  7  Bash,  659;  Case  v.  Ribelln, 
1  J.  J.  Mar.  80;  Swasey  v.  Antram,  24 
Ohio  St  87;  Stoetzell  v.  Fullerton,  44 
nL  108;  Claflin  v.  Dunne  (Bl.),  21  N.  £. 
Rep.  884;  Coleman  v.  McAnolty,  16  Mo. 
178,  57  Am.  Dec.  229;  Webber  ▼.  Stan- 
ton, 1  Mich.  N.  P.  97;  Jennings  v,  Simp- 
son, 12  Kebr.  658;  Hayes  ▼.  Shaw,  20 
Minn.  405  (Gil.  855);  Berkey  v.  Judd,  87 
Minn.  475,  8  N.  W.  Rep.  888. 

7*  Mitchell  V.  Schoonover,  16  Oreg. 
211, 17  Pac.  Rep.  867. 

7*  Stocking  V.  Hanson,  22  Minn.  548; 
Hayes  v.  Shaw,  20  Minn.  405,  (QIL  8S5l) 
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setfled  and  filed  in  the  proper  coart  in  bis  lifetime,  showing  a  balance 
due  the  estate*  the  court  thereby  acquires  personal  jurisdiction,  and 
a  judgment  rendered  after  his  death,  confirming  the  report  and  direct- 
ing payment  of  the  sum  in  his  hands,  is  not  void  when  attacked  col* 
laterally  in  a  suit  against  the  surety  on  his  bond,  thoagh  the  judg- 
ment might  have  been  reversed  on  appeal.*^  So  a  judgment  rendered 
when  both  the  plaintiff  and  defendant  are  dead  is  erroneoas;  but 
relief  can  only  be  had  by  petition  in  the  nature  of  a  bill  of  review, 
or  for  a  new  trial,  or  by  motion  to  set  aside  the  judgment."  A  judg- 
ment may  be  entered  up,  after  the  defendant's  death,  on  an  agree- 
ment for  judgment  made  by  him  in  his  lifetime,  but  execution  can- 
not issue  without  a  icire  facias  to  his  executors.'*  On  similar  prin- 
ciples, a  judgment  rendered  against  a  corporation  after  its  dissolu- 
tion by  an  act  of  the  legislature  is  erroneous  but  not  void.**  The 
English  statute  provides  that  judgment  may  be  entered  up  on  a  ver- 
dict within  two  terms  after  the  death  of  the  party  against  whom  the 
▼erdict  was  given.  But  it  is  held  that  a  judgment  is  valid,  although 
not  entered  within  that  time,  if  the  verdict  was  returned  during  the 
Ufe  of  the  party,  and  the  delay  was  occasioned  by  a  motion  touching 
an  a  ward. "^ 

The  dbjeei  of  setting  aside  a  judgment  rendered  against  a  party 
who  died  before  the  verdict,  is  to  give  his  representatives  an  oppor- 
tunity to  resist  a  recovery.  For  otherwise  the  plaintiff  might  profit 
by  the  accidental  circumstance,  and  the  consequent  cessation  of  oppo- 
sition, to  secure  a  judgment  to  which  he  was  not  entitled.**  The 
mtthod  of  avoiding  the  effect  of  the  judgment  will  depend  somewhat 
upon  the  state  of  the  record,  and  will  also  vary  in  the  different  juris- 
dictions. The  rule  established  by  the  supreme  court  of  Nebraska, 
bowever,  commends  itself  as  both  reasonable  and  practical.  There 
a  judgment  rendered  against  a  person  (and  equally  so  of  one  ren- 
dered in  his  favor)  after  his  death,  is  reversible  if  the  fact  and  time 
of  death  appear  on  the  record,  or  in  error  coram  nobis;  if  the  fact 

''Beard  v.  Roth,  85  Fed.  Bap.  897.  «^ Merrill  v.  Suffolk  Bank,  81  Me.  57, 

'^McGlellaQd  v.  Moore.  48  Tez.  856.         60  Am.  Dec.  849. 
''Webb  V.  Wiltbank,  1  Clark  (Pa.),        »  Bridges  v.  Smyth.  SBing.  29. 

«  Lynn  v.  Lowe,  88  N.  Car.  478. 
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mnat  be  shown  aliunde,  it  is  voidable  and  not  void  and  cannot  be 
impeaehed  collaterally."  The  writ  of  error  coram  nobis  has  fallen 
into  desuetude  in  most  of  the  states.  But  probably  a  motion  in  the 
court  where  the  record  remains,  with  due  notice,  and  supported  by 
affidavits,  would  be  everywhere  recognized  as  a  proper  proceeding  to 
procure  the  vacating  of  a  judgment  objectionable  on  this  ground  but 
not  disclosing  the  fact  of  death. 

It  is  also  to  be  observed  that  the  validity  of  judgments,  in  these 
circumstances,  will  sometimes  be  helped  by  the  fiction  of  relation. 
In  an  English  case,  where  a  judgment  was  signed  at  the  opening  of 
the  office  at  its  usual  hour,  11  A.  M.,  and  the  defendant  died  at  9 :80 
on  the  same  morning,  the  judgment  was  held  regular,  on  the  prin- 
ciple that  judicial  proceedings  are  to  be  considered  as  taking  plaoe 
at  the  earliest  period  of  the  day  on  which  they  are  done.^  And  in  an 
early  Massachusetts  decision  it  was  said :  "By  the  common  law,  all 
proceedings  in  a  suit  at  law  are  stopped  by  the  death  of  one  of  the 
parties.  If  either  of  them  die  before  judgment,  no  judgment  can  be 
entered;  if  after  judgment,  no  execution  can  issue.  But  to  avoid 
the  inconvenience  of  this  principle,  the  doctrine  of  relation  has  been 
resorted  to;  so  that  if  judgment  be  not  actually  entered  in  court,  or 
signed  in  vacation,  as  is  the  practice  in  England,  and  either  party 
die,  the  judgment  shall  be  considered  as  entered  on  the  first  day  of 
the  term,  and  an  execution  may  issue  bearing  teste  of  that  day,  so  aa 
to  save  the  fruits  of  a  judgment  to  the  party  entitled  to  it.  But  this 
practice  proves  the  general  principle  as  first  stated,  and  that  it  vraa 
necessary  to  resort  to  fiction  in  order  to  avoid  the  effect  of  that  prin- 
ciple."'^ It  must  be  added  that  if  the  personal  representatives  of  a 
deceased  defendant  were  duly  made  parties  to  the  proceeding  previ- 
ous to  the  judgment,  it  is  not  enough  to  vitiate  the  judgment  that  it 
is  entered  against  the  dead  man  by  name,  instead  of  against  the  rep- 
resentatives, for  the  error  is  merely  clerical.* 

n  Jennings  v.  Simpson,  12  Nebr.  658,  <^  Hildreth  ▼.  Thompson,  16  Mass.  191. 

11  N.  W.  Rep.  680;  McCormicls  y.  Pad-  ^  StadshooM  v.  ZunU  (La.),  6  boath. 

dock,  20  Nebr.  486.  80  N.  W.  Rep.  603.  Rep.  666. 

M  Wright  T.  MIUb,  4  HurL  &  N.  48& 
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S  201.    Death  of  One  of  Several  Defendants. 

By  an  extension  of  the  principles  stated  in  the  preceding  section, 
it  is  held  that  where,  in  a  joint  action,  one  defendant  dies  before 
jadgment,  and  his  death  is  not  suggested  on  the  record,  and  judg- 
ment is  rendered  against  all  the  defendants,  the  judgment  is  void- 
able only,  not  void,  and  is  not  open  to  collateral  attack,  although  it 
may  be  vacated  on  motion.''  However,  in  some  of  the  states,  where 
the  strict  rale  prevails  in  the  case  of  a  sole  defendant,  it  is  also  held 
that  a  judgment  against  several,  one  of  whom  was  dead  at  its  rendi- 
tion, is  void  and  a  nullity. "*  Whether  the  judgment  is  void  or  merely 
voidable  in  respect  to  the  deceased  defendant,  an  important  and 
di£Scult  question  arises  as  to  its  effect  upon  the  surviving  defendants. 
If  void  as  to  one,  is  it  void  as  to  aU  ?  If  voidable  as  to  one,  must  it 
be  vacated  as  to  all?  Some  of  the  cases  hold  that  although  a  judg- 
ment or  decree  taken  against  a  person  by  name,  then  dead,  jointly 
with  others,  may  be  void  as  to  the  decedent,  it  would  prima  facie  be 
good  as  to  the  other  defendants.^  But  there  are  also  decisions  to 
the  effect  that  such  a  judgment  cannot  be  permitted  to  stand  even 
against  the  survivors.^  The  solution  of  this  question  mast  ultimately 
depend  upon  whether  a  joint  judgment  is  to  be  considered  an  entirety 
or  not, — a  point  which  will  be  discussed  in  a  subsequent  section." 
For  obviously,  if  the  judgment  is  an  entire  thing  and  not  susceptible 
of  division,  the  fact  that  one  of  the  defendants  is  dead  is  error  which 
must  cause  it  to  be  entirely  set  aside. 


fl^Eing  V.  Burden.  28  W.  Va.  601,  67 
Am.  Re|K  6S7;  Boor  v.  Lowrey,  106  Ind. 
468.  8  K.  K  Rep.  151;  Barke  y.  Stoke- 
ly.  65  N.  Car.  569.  A  Judgment  which 
poMes  by  operation  of  law  upon  the 
reiam  of  a  forfeited  forthcoming  bond 
is  not  Titiated  by  the  fact  that  one  of 
the  obligors  is  dead  and  incapable  of 
joiferiog  a  Judgment,  but  is  Yalid  as  to 


the  BurviYing  obligors.  Moody  v.  Har- 
per. 88  Miss.  599. 

^  McCloskey  v.  Wingfield.  29  La.  Ann. 
141. 

^  Collins  V.  Knight,  8  Tenn.  Ch.  188. 

M  Lewis  V.  Ash,  2  Miles  (Pa.),  110. 
Compare  Hartman  v.  Hesserich,  8 
Week.  Notes  Cas.  488. 

u  Infra,  §  21L 
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§  202.    Entry  of  Judgment  against  Decedent  Nanc  PM 

Tunc. 

There  is  one  case  in  which  a  judgment  against  a  dead  man  is  of 
unqnestionable  validity,  namely,  where  it  is  entered  nunc  pro  tune 
as  of  a  time  when  he  was  alive.  The  power  to  make  socb  entries 
is  within  the  common  law  authority  of  the  courts,  and  it  may  be 
exercised  in  oases  where  the  defendant  dies  in  the  interval  between 
the  finding  of  a  verdict  and  the  entry  of  judgment  upon  it»  pro- 
vided that  the  delay  was  not  caused  by  .the  laches  of  the  other 
party,  but  was  attributable  to  the  act  of  the  court,  in  advising  or 
deliberating  upon  the  case  after  its  submission,  or  to  its  being  tied 
up  by  a  motion  for  a  new  trial  or  similar  proceeding.  Under  these 
circumstances,  in  furtherance  of  justice,  and  to  prevent  the  suc- 
cessful party  from  being  deprived  of  the  fruits  of  the  judgment  to 
which  he  is  entitled,  the  court  wUl  order  it  to  be  entered  as  of  the 
time  when  the  verdict  was  returned  or  the  cause  submitted.**  So 
where  a  garnishee  has  answered,  and  the  cause  is  continued,  and 
he  dies  before  the  entry  of  judgment,  judgment  may  be  rendered 
against  him  as  of  the  term  when  be  made  his  disclosure.**  This 
subject  has  already  been  considered  in  detail.** 

§  203.    Jnrlsdlctionmnst  be  acquired  before  Farty'BBeafh. 

If  the  court  has  jurisdiction  of  the  parties  and  the  subject-mat- 
ter, and  the  defendant,  after  having  appeared  and  pleaded,  dies, 
the  judgment  subsequently  entered  against  him  will  at  most  be 
voidable,  and  may  in  some  cases  be  made  entirely  valid  by  retroact- 
ive entry.  But  it  is  essential  that  jurisdiction  should  have  attached 
during  the  defendant's  life;  and  if  the  action  is  commenced  against 
one  already  dead,  the  judgment  will  be  absolutely  void  for  want  of 
jurisdiction.* 

«  Where  the  death  of  either  party  is  "Hall  v.  Harvey,  8  K.  H.  et 

suggested  after  verdict,  Judgment  may  ^  Supra,  §§  126-lSO. 

be  entered  as  of  the  term  when  the  ver-  *  Reid  v.  Holmes,  127  Mass.  896;  L»- 
diet  was  rendered.    Lewis  v.  Soper,  44 
Me.  72. 
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§  204.    Judgment  for  Deceased  Plaintiff. 

In  regard  to  the  validity  of  a  judgment  rendered  in  favor  of  a  plain* 
tiff,  after  his  death,  the  books  contain  contradictory  expressions^ 
Some  cases  hold  that  such  a  judgment  is  not  void,  bat  voidable  at 
most,  cannot  be  collaterally  impeached,  and  is  valid  until  reversed  or 
vacated.^  Other  decisions  regard  it  as  a  mere  nullity,  invalid  for 
every  purpose,  and  liable  to  be  overturned  whenever  and  wherever 
brought  in  question.*'  In  order  to  arrive  at  just  conclusions  on  this 
point,  it  is  necessary  to  take  into  account  the  time  or  stage  of  the 
cause  at  which  the  decease  of  the  plaintiff  occurs.  And  first,  if  an 
action  is  commenced  in  the  name  of  a  person  already  dead  (as  where 
the  decedent  is  the  nominal  plaintiff,  and  the  one  for  whose  benefit 
the  suit  is  prosecuted  is  the  real  party  in  interest),  or  if  one  of  sev* 
eral  joint  claimants  is  dead  before  action  brought,  it  is  held  that  the 
defendant  must  take  advantage  of  the  fact  by  plea  in  abatement,  at 
the  peril  of  being  estopped  by  his  silence,  and  the  judgment  for  plain- 
tiff will  not  be  disturbed."*  But  it  may  also  happen  that  the  plain- 
tiff dies  during  the  pendency  of  the  suit  and  before  verdict.  In  thia 
ease,  supposing  the  cause  of  action  to  be  one  which  survives,  the  reg- 
ular practice  is  to  revive  the  action  in  favor  of  his  personal  repre- 
sentatives. But  if  this  is  omitted,  and  the  suit  proceeds  to  judgment 
in  the  name  of  the  decedent,  it  is  more  reasonable  to  hold  it  voidable 
only  than  to  consider  it  entirely  null.  For  the  case  cannot  be  dis- 
tinguished in  principle  from  that  of  a  defendant  dying  while  the  action 
is  pending,  where,  as  already  shown  (§  200),  the  great  preponderance 


ring  V.  Folger,  7  Gray,  606;  Griswold 
V.  Stewart,  4  Cow.  457;  Crosley  v.  Hut- 
ion  (Mo.).  11  8.  W.  Rep.  618;  Claflin  v. 
Dunne  (IlL),  21  N.  E.  Rep.  884. 

s*  Hayes  v.  Shaw.  20  Minn.  406.  (Gil. 
865;)  Kennedy  V.  Pickering:,  Minor,  187; 
Webber  v.  Stanton,  1  Mich.  K.  P.  97. 

*'Yoong  ▼.  Pickens.  45  Miss.  668; 
Tarleton  ▼.  Cox.  46  Miss.  480.  Where 
a  gole  plaintiff  dies  daring  the  penden- 
cy of  the  tnit,  a  Judgment  rendered  in 
name  It  a  nallity,  and  the  court  in 
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which  it  was  rendered  may  set  it  aside 
at  a  subsequent  term  and  re-instate  the 
cause  on  the  docket.  Moore  y.  Easley» 
18  Ala.  619.  An  order  of  revivor  upon 
the  plaintiff's  death  must  be  served  up- 
on the  defendant  like  an  original  sum- 
mons, or  the  subsequent  Judgment  will 
be  void.  Amyz  v.  Smith,  1  Met  (Ky.) 
629. 

>*Baragwanath  v.  Wilson.  4  111.  App. 
80;  PoweU  v.  Washington,  16  Ala.  80& 
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of  authority  sustains  the  rule  that  the  judgment  is  at  least  imper- 
vious to  collateral  attack  and  must  be  vacated  or  reversed  by  proper 
proceedings.  Both  cases  are  equally  governed  by  the  principle  that 
when  once  the  jurisdiction  of  the  court  has  attached,  no  subsequent 
error  or  irregularity  in  the  exercise  of  that  jurisdiction  can  make  its 
judgment  void.  Yet  it  would  be  too  much  to  predicate  entire  valid- 
ity of  the  judgment  in  the  case  supposed.  Undoubtedly  it  would  be 
irregular,  and  the  court  would  vacate  it  on  a  proper  application* 
If  the  plaintifif  dies  after  a  verdict,  or  after  trial  and  submission  to 
the  court,  it  is  proper  to  enter  judgment  nunc  pro  tunc  as  of  the  date 
of  the  verdict  or  submission.  But  if  the  judgment  is  entered  as  of 
the  actual  date  when  rendered,  it  is  not  void,  and  suit  may  be  brought 
upon  it  by  the  personal  representative  of  the  deceased  plaintiff.'* 
*'As  to  rendering  judgment  on  a  verdict  found  before  the  death  of  the 
plaintiff,"  says  the  court  in  Missouri,  "our  statute  expressly  author- 
izes it,  notwithstanding  his  subsequent  death,  and  the  statute  is 
merely  a  codification  of  the  common  law,  which  never  allows  a  delay 
occasioned  by  the  court  to  change  the  condition  of  a  suit.'*  '®^     Still, 


"••In  Bi'oas  v.  Mersereati.  18  Wend, 
'ess,  it  was  held  that  a  verdict  may  be 
'taken  after  the  death  of  a  sole  plaintiff, 
where  the  death  happens  on  the  first 
day  of  the  circuit.  This  on  the  theory 
that  "the  whole  time  of  the  circuit  re- 
lates to  the  first  day,  so  that  if  the  party 
'die  on  any  day  during  the  circuit,  though 
before  the  trial,  this  is  regarded  as  a 
-death  after  verdict.  ** 

MO  Webber  v.  Stanton,  1  Mich.  N.  P. 
'tn'.  See  Oilman  y.  Donovan,  53  Iowa, 
862,  5  N.  W.  Rep.  660.  After  a  verdict 
was  found  for  the  plaintiff  in  an  action, 
•certain  questions  of  law  were  reserved, 
but  upon  a  hearing  Judgment  was  ren- 
dered on  the  verdict.  In  the  mean  time 
'the  plaintiff  had  died,  but  this  fact  be- 
ing unknown  to  his  counsel,  the  execu- 
tion was  issued  in  his  favor.  The  court, 
upon  the  execution  being  returned  un- 
•executed  and  cancelled,  vacated  the 
judgment  and  permitted  the  adminis- 
trator to  come  in  and  prosecute  the  ac- 
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tion,  it  appearing  that  the  rights  of 
third  persons  would  not  be  affected 
thereby.  Stick ney  v.  Davis,  17  Pick. 
169. 

101  Horner  v.  Nicholson,  56  Mo.  296, 
citing  Wagn.  Mo.  Stet.  1050.  g  7.  Bat 
this  view  does  not  go  uncontradicted. 
In  the  case  of  West  v.  Jordan,  62  Me. 
484.  it  appeared  that  plaintiff  and  her 
husband  brought  case  for  personal  in- 
juries to  her.  there  was  a  verdict  for 
plaintiff,  the  defendant  moved  to  let 
aside  the  verdict,  then  the  plaintiff  died. 
The  motion  was  overruled,  and  the  clerk 
entered  up  judgment  as  of  the  then  cur- 
rent term.  Afterwards  the  husband 
took  out  administration  on  the  plain 
tiff's  estate,  and  moved  the  court  to 
bring  forward  the  action  "that  the 
proper  judgment  may  be  made  up.* 
The  court  then  made  an  entry  reciting 
the  death  of  the  plaintiff,  withdrawal 
and  discontinuance  as  to  the  husband, 
his  appearance  as  administrator,  and 
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the  better  practice  clearly  is  to  enter  the  judgment  as  of  the  term  in 
which  the  verdict  was  returned.'^  It  is  also  to  be  remarked  that  a 
judgment  may  be  amended  so  as  to  show  that,  instead  of  being  ren- 
dered in  favor  of  the  deceased  plaintiff,  it  was  really  rendered  in  favor 
of  his  personal  representatives,  and  this  may  be  done  without  notice 
to  the  defendant,  or  after  his  death.^"  Finally,  if  the  court  renders 
judgment  during  the  lifetime  of  the  plaintiff,  the  clerk  may  perform 
the  ministerial  act  of  entering  and  recording  it  after  his  death.^ 

S  206.    Judgments  against  Insane  Persons. 

An  insane  person  may  be  sued  and  jurisdiction  over  him  acquired 
by  the  like  process  as  if  be  were  of  sound  mind.  But  when  it  is 
made  to  appear  to  the  court  that  a  party  to  the  suit  is  insane,  it  is 
the  duty  of  the  court  to  appoint  a  guardian  ad  litem  for  him,  or  to 
have  his  committee  or  conservator  made  a  party.  ''And  no  doubt  it 
is  the  duty  of  a  plaintiff  who  sues  an  insane  person,  if  he  has  knowl- 
edge of  the  insanity,  to  inform  the  court  thereof.  But  the  failure  to 
perform  any  of  these  duties  does  not  affect  the  jurisdiction  of  the 
court,  but  only  the  regularity  of  the  proceedings.  Therefore  it  is, 
that  the  judgment  of  a  court  having  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  and  of  the  person  of  such  a  party,  notwithstanding  such 
irregularity,  is  not  absolutely  void.**  ^^  On  this  principle,  it  is  held 
by  all  the  courts  that  a  judgment  against  a  person  who  was  non  com' 
poi  mentis  at  the  time  of  its  rendition,  though  without  joining  his 
legal  guardian,  is  binding  and  conclusive  upon  him,  is  not  to  be 
impeached  in  any  collateral  action,  and  stands  as  a  valid  adjudica- 
tion until  annulled  or  reversed  in  some  direct  proceeding  for  that 
purpose.^  "The  only  question  presented  in  this  case  is,  whether  a 

Jad^ment  on  the  verdict    The  defend-  ^^  Goddard  v.  Bolster,  6  Me.  427,  20 

ant  objected  that  there  was  already  one  Am.  Dec  820. 

Judgment  standing  against  him,  and  he  i<^Gunn  v.  Howell,  85  Ala.  144.  78 

might  be  doably  liable.    But  it  was  Am.    Dec.  484;   Dawson  v.  Hardy,  88 

held  that  the  first  judgment  was  abso-  Tex.  198. 

lately  invalid,  and  at  any  rate  the  old  i<m  Franklin  v.  Merida,  50  Cal.  289. 

record  was  effectually  vacated  by  the  ^^  Johnson  v.  Pomeroy,  81  Ohio  St 

allowance  of  the  motion  to  bring  for-  247. 

ward.  ^Beverley's  Case,  4  Co.  128;  Mans- 
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judgment  by  default  against  a  lunatic,  upon  eervice  of  process  on  him 
alone,  be  void  because  bis  committee  was  not  a  party;  and  it  is  our 
opinion  that,  though  evidently  erroneous,  the  judgment  is  not 
void."'^  So  in  New  Hampshire:  '*Tbe  fact  that  a  person  against 
whom  a  suit  is  commenced  is,  at  the  service  of  the  process  upon  him, 
a  person  of  insane  mind,  and  that  he  so  continued  until  judgment 
rendered,  and  that  he  appeared  in  person  or  by  attorney,  or  not  at 
all,  is  good  cause  to  reverse  the  judgment  upon  a  writ  of  error; 
though  for  reasons  which  we  think  inapplicable  and  without  force 
here,  and  perhaps  little  credible  to  the  jurisprudence  of  an  enlight- 
ened country,  it  seems  not  to  have  been  so  held  in  England.  But  in 
such  case  the  defect  in  the  proceedings  renders  them  only  voidable 
and  not  void."  ^^  That  a  person  of  unsound  mind  should  be  irrevoca- 
bly bound  by  proceedings  of  which  he  could  have  no  intelligent  con- 
sciousness seems  a  legal  anomaly.  It  is  trae  a  court  may  acquire 
jurisdiction  of  his  person,  but  only  in  the  sense  that  it  obtains  juris- 
diction  of  a  chattel,  for  example,  by  its  attachment.  And  the  unfor- 
tunate defendant  lacks  those  means  of  defending  himself  and  of  chal- 
lengiog  the  claims  asserted  against  him  which  justice  dictates  as  the 
inviolable  right  of  every  person.  We  should  therefore  expect  that 
a  judgment  against  him  would  be  regarded  at  least  as  voidable  by 
the  court  which  pronounced  it.  And  this  is  undoubtedly  the  better 
doctrine,  and  the  one  prevailing  in  most  of  the  states,*^  although 
there  are  some  cases  which  hold  that  such  a  judgment  is  not  even 
voidable,  and  that  no  relief  can  be  had  against  it  except  by  an  appli- 
cation to  chancery  for  an  injunction  against  its  enforcement.^^  And 
it  will  be  remembered  that  a  court  of  equity  would  in  such  a  case 


fields' 8  Case,  12  Co.  124;  King  v.  Rob- 
ln8on»  88  Me.  114  54  Am.  Dec.  614;  Lam- 
prey V.  Nudd,  29  N.  H.  299;  Sternbergh 
V.  Schoolcraft,  2  Barb.  168;  Wood  v. 
Bajard.  68  Pa.  St.  820;  Stigers  v.  Brent, 
50  Md.  214,  88  Am.  Rep.  817;  Brittain  ▼. 
Mull,  99  K.  Car.  488,  6  a  £.  Rep.  882; 
Foster  v.  Jones,  23  G a.  168;  Newell  v. 
Smith.  28  Oa.  170;  Walker  v.  Clay,  21 
Ala.  807;  Ewing  v.  Wilson,  68  Tex.  88; 
Johnson  v.  Pomeroy,  81  Ohio  St.  247; 
Dickeraon  y.  Davis,  HI  Ind.  488, 12  N. 
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£.  Rep.  145;  Maloney  v.  Dewey  (IlL), 
19  N.  E.  Rep.  848;  Heard  v.  Sack,  81 
Mo.  610;  Sacramento  Bank  v.  Spencer. 
58Cal.  787. 

JW  Allison  V.  Taylor.  6  Dana,  87,  S3 
Am.  Dec.  68. 

i«  Lamprey  v.  Nudd.  89  N.  H.  299. 

i<»  Dickerson  v.  Davis.  Ill  Ind.  483. 
12  N.  E.  Rep.  146. 

"0  Clark  v.  Dunham,  4  Denio,  268; 
Sternbergh  v.  Schoolcraft.  2  Barb.  153; 
Robertson  v.  Lain,  19  Wend.  650. 
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inquire  into  the  merits  of  the  judgment,  and  would  not  enjoin  it  on 
account  of  the  defendant's  lunacy,  but  only  because  its  execution 
should  appear  to  be  against  conscience  and  inequitable.  If  the  fact 
of  lunacy  appeared  anywhere  in  the  record,  we  are  much  inclined  to 
think  that  it  would  be  within  the  province  of  an  appellate  court  to 
reyerse  the  judgment  on  error. 

S  206.    Joint  Defendants  at  Common  Xaw. 

At  common  law,  if  several  defendants  were  joined  in  an  action  ex 
contractu^  and  all  were  brought  before  the  court  by  service  or  appear- 
ance, it  was  absolutely  essential  to  the  plaintiff's  recovery  that  he 
should  establish  a  joint  liability;  in  other  words,  he  must  recover 
against  all  or  none;  it  was  not  competent  to  enter  a  judgment  in 
faTor  of  one  defendant  and  against  another.^"  And  this  rule  still 
obtains  in  many  of  the  states  which  have  not  departed  widely  from 
the  common  law  practice.  The  rule,  however,  is  subject  to  one 
important  exception.  Though  the  obligation  in  suit  is  joint,  or  joint 
and  several,  yet  if  one  defendant  pleads  matter  which  goes  to  his 
personal  discharge,  such  as  bankruptcy,  or  to  his  personal  disability 
to  contract,  such  as  infancy,  or  any  other  matter  which  does  not  go 
to  the  nature  of  the  writ,  or  pleads  or  gives  in  evidence  matter  which 
is  a  bar  to  the  action  as  against  himself  only,  and  of  which  the  others 
could  not  take  advantage,  judgment  may  be  rendered  for  such  defend- 
ant  against  the  rest.'"  "That  rule  was  always  adopted,"  says  the 
court  in  Massachusetts,  "with  this  exception, — that  when  one  defend- 
ant  pleaded  in  his  discbarge  some  matter  personal  to  himself,  as  a 
discharge  under  a  bankrupt  act  or  insolvent  law,  and  upon  such  plea 
had  a  verdict,  the  other  defendants  were  still  liable.  The  reason  of 
the  distinction  is  obvious,  and  it  is  this;  that  such  a  special  personal 

™  Metropolitan,  etc.,  Co.  v.  MorriB,  Flake  v.  Carson.  88  111.  618;  Goodale  v. 

89  Vt.  893;  Platner  ▼.  Johnson,  8  Hill,  Cooper,  6  111.  App.  81;   Rupe  v.  New 

476;  Barker  v.  Ayers,  5  Md.  202;  Rohr  Mexico  Lumber  Ass'n  (N.  Mex.),  5  Pac. 

▼.  Davis,  9  Leigh.  80;  Park  v.  Edge,  42  Rep.  780. 

Ala.  631;  Helm  v.  Van  Vleet,  1  Blackf.  i« Snyder  ▼.  Snyder,  9  W.  Va.  415; 

842.  12  Am.  Dec  248;  People  v.  Organ,  Coe  ▼.  Hamilton,  1  Morris  (Iowa),  819; 

27  UL  27,  79  Am.  Dec.  891;  Qrifflth  y.  Robinson  y.  Brown,  62  Ul.  279. 
Foriy,  80   111.  251,  88  Am.  Dec.    186; 
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defense  does  not  falsify  the  averment  of  an  original  joint  promise,  but, 
admitting  it,  avoids  it  by  the  averment  of  matter  subsequent.  "^ 
Bat,  supposing  the  exception  not  to  arise  in  the  particular  case,  so 
strictly  was  the  rule  enforced  that  not  even  the  most  conclusive  proof 
or  unqualified   admission   of  the  liability  of  one  defendant  would 
entitle  the  plaintifiF  to  a  verdict  against  him  alone."^    It  has  been  held, 
however,  that  the  rule  has  no  proper  application  to  an  action  against 
administrators  as  such.^     And  it  should  be  observed  that  the  rule 
applies  only  where  all  the  defendants  are  brought  before  the  court  or 
named  as  parties  in  tBe  writ.     A  judgment  against  one  of  several 
makers  of  a  note,  without  process  against  the  others,  releases  those  who 
are  not  sued."*    And  in  some  of  the  states,  in  derogation  of  the  com- 
mon law  rule,  a  distinction  is  taken  between  joint  contracts  and  such  as 
are  joint  and  several,  the  courts  holding  that  in  an  action  upon  the 
latter  species  of  obligation  the  plaintiff  may  enter  a  noZ.  proB.  against 
one  of  the  defendants  and  proceed  to  judgment  against  the  others.''' 
Under  the  main  rule  here  considered  it  is  plainly  erroneous  to  render 
a  final  judgment  against  a  part  of  several  defendants  while  the  cause 
remains  undisposed  of  as  to  the  others."*     Hence  if  one  of  the 
defendants  suffers  a  default,  and  an  interlocutory  judgment  is  entered 
up  against  him,  it  cannot  be  made  final  until  the  case  is  finally  con« 
eluded  as  to  the  other  defendants;  and  even  then,  if  they  should  sac- 
ceed  in  maintaining  a  defense  which  went  to  the  whole  right  of  action, 
the  verdict  in  their  favor  will  enure  to  the  benefit  of  the  defanlted 
party,  and  judgment  must  be  given  for  him,  equally  with  the  rest, 
notwithstanding  the  default."*    And  in  a  case  in  Texas,  where  the 
court  declined  to  enter  judgment  against  one  defendant,  and  contin- 


iis  Hathaway  ▼.  Crocker,  7  Met  262L 

"4  Barker  v.  Ayers,  5  Md.  202. 

i»  Gray  ▼.  White.  5  Ala.  490. 

"« Mitchell  ▼.  Brewster,  28  111.  168; 
Bell  ▼.  State,  7  Blackf.  88. 

"7  Peyton  V.  Scott.  2  How.  (Miss.) 
870.  Where  all  the  defendants  are 
brought  into  court.  Judgment  rendered 
by  agreement   against   one   is   tanta- 

(246) 


mount  to  a  dismissal  as  to  the  others. 
Henry  ▼.  Qibson,  65  Mo.  570. 

>3«  Davidson  y.  Bond,  12  111.  84;  Bar^ 
hour  y.  White.  87  111.  164;  PrewiU  ▼. 
Caruthers,  7  How.  (Miss.)  804. 

u»  Taylor  ▼.  Beck,  8  Rand.  816;  Rohr 
y.  Davis.  9  Leigh,  80;  Woodward  ▼. 
NewhaU,  1  Pick.  500;  iupra,  g  8a. 
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ned  the  ease  as  to-  him,  this  was  held  to  make  the  judgment  entered 
against  the  other  defendant  yoid.^ 


§  207.    In  Actions  of  Tort. 

The  mle  stated  in  the  preceding  section  must  be  restricted  in  its 
application  to  actions  ex  contractu;  it  does  not  govern  in  the  case  of 
actions  ex  delicto.  In  a  snit  founded  upon  tort,  against  several 
defendants,  the  plaintiff  may  recover  against  as  many  and  only  such 
defendants  as  he  proves  to  be  guilty,  and  any  defendant,  as  against 
whom  the  proof  fails,  is  entitled  to  a  verdict.^**  In  Maryland,  in  an 
action  of  this  kind,  if,  at  the  conclusion  of  the  plaintiff's  case,  there 
is  no  evidence  against  one  of  the  defendants,  he  is  considered  entitled 
to  be  acquitted;  and  this  practice  is  necessary,  as  the  court  observes, 
for  otherwise  the  plaintiff  could  deprive  the  defendant  of  material 
and  competent  witnesses  by  joining  them  as  parties  to  the  action.'** 
So  if  a  verdict  is  returned  against  all  the  defendants  sued  jointly  in 
tort,  but  in  respect  to  one  of  the  defendants  it  is  not  sustained  by  the 
evidence,  it  will  be  set  aside,  as  against  that  defendant,  upon  his 
proper  application,  and  the  judgment  be  permitted  to  stand  as 
against  the  party  proven  guilty  of  the  injury  complained  of«^ 

§  208.    Joint  Debtor  Acts. 

In  many  of  the  states,  the  common  law  rule  in  respect  to  the 
recovery  in  actions  against  several  defendants  has  been  changed  by 
statutes.  These  statutes  —  commonly  called  "joint  debtor  acts*' — 
provide  that  judgment  may  be  given  '*for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 

^  Wooters  y.  Eauffman,  67  Tez.  48S,  of  the  cause  as  against  the  other  defend- 

8  a  W.  Rep.  465.  ants.    Davis  ▼.  Taylor,  41  111.  403. 

isiWInslow   T.  Newlan,  45   HI.  145;  ^»  Hambleton  y.  McQee.  19  Md.  48. 

Harris  ▼.  Preston,  10  Ark.  201;  Jansen  ^Hayden  y.  Woods.  16  Nebr.  806,  80 

y.  YarDum,  89  Dl.   100.    A  judgment  N.  W.  Rep.  845.    See  also  Cauthorn  y. 

against  a  portion  of  the  defendants  in  King,  8  Oreg.  188. 
actions  ex  deUcto  amounts  to  a  dismissal 
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ants,"  and  usually  contain  a  farther  provision  that  ''in  an  action 
against  several  defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a  several  judgment  is  proper.**^ 
Under  these  statutes,  if  a  plaintiff  commences  an  action  against  two 
or  more  defendants  upon  a  joint  obligation,  he  is  no  longer  com* 
pelled  to  establish  a  joint  cause  of  action  against  all,  but  a  judg- 
ment may  be  taken  against  the  party  or  parties  shown  to  be  liable, 
when  the  others  are  not  liable.'"    Thus,  when  two  defendants  are 
6ued  jointly  on  a  contract  which,  on  its  face,  is  the  joint  contract  of 
both,  but  which  in  legal  effect  was  at  all  times  the  contract  of  one 
only,  a  judgment  may  be  rendered  against  tbe  party  liable  and  in 
favor  of  the  other.'"    So  where  several  persons  are  sued  as  part- 
ners on  a  note  signed  by  one,  and  the  evidence  shows  that  there  was 
no  partnership,  judgment  may   be  rendered  against  the  one  who 
eigned,  and  a  nonsuit  may  be  ordered  as  to  the  others.'*'  Or  a  plain- 
tiff, suing  several  as  partners  for  a  breach  of  a  contract,  may  recover 
against  such  as  he  can  prove  to  be  parties  to  the  contract,  without 
proof  of  the  partnership.'"     And  where  an  action  is  brought  against 
two  or  more  upon  a  joint  contract,  an  equitable  defense  pecnliar  to 
one  defendant  being  set  up  by  him,  tbe  court  may  give  judgment 
for  the    plaintiff  against  the  other  defendants,  and   for   the  one 
•defendant   against  the  plaintiff.'"    And  a  recovery  may  be   had 
gainst  one  defendant  alone,  in  a  proper   case,  notwithstanding 
another  of  the  debtors  has   been  released  by  the  plaintiff  npon  a 
•compromise.'"    And  it  is  held  that  a  statute  of  the  character  above 
described  is  a  provision  as  applicable  to  suits  by  attachment  as  to 


tt*Code  Civil  Proa  Cal.  §§  678.  679; 
Code  of  N.  Y.  §  274;  Code  of  Wis.  § 
184;  Code  Civil  Proc.  Ohio.  §  871;  Code 
of  Iowa,  g  1816;  Wagn.  Mo.  Stat  p. 
1019.  §  82;  Code  of  Arlc.  §§  4701.  4704. 

i«Ah  Lep  V.  Gong  Choy.  18  Oreg. 
205.9  Pac.  Rep.  483;  Laropkin  v.  Chi- 
son.  10  Ohio  St.  450;  Hunt  v.  Standart. 
15  Ind.  88;  Eyre  v.  CooIe.  9  Iowa.  185; 
Stimson  V.  Van  Pelt.  86  Barb.  151; 
Longstreet  v.  Rea.  52  Ala.  195;  Murray 
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y.  Ebright.  60  Ind.  862;  StafTord  ▼.  Nutt. 
61  Ind.  685;  Richardson  t.  Jones,  58 
Ind.  240. 

*»  Claflin  ▼.  Butterby,  6  Daer,  837. 

U7  Stoddart  v.  Van  Dyke.  12  Cal.  487; 
Willis  ▼.  Morrison,  44  Tex.  27;  Fieldm 
y.  Lahens.  2  Abb.  App.  Dec.  HI. 

us  Crews  v.  Lackland.  67  Mo.  619. 

»  Barker  v.  Cocks.  60  N.  Y.  689. 

>^Moss  T.  Jerome,  10  Bosw.  22a 
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snits  in  any  other  form;  and  hence,  where  an  attachment  is  sued  out 
against  two  persons  jointly,  it  may  be  sustained  as  against  the  sep* 
arate  property  of  one  alone.^"  It  is  a  further  consequence  of  acts 
of  this  nature,  that  where  the  verdict  is  in  favor  of  a  part  of  the 
defendants  and  agfiinst  the  others,  the  judgment  thereon,  if  entered 
against  "the  defendants"  generally,  will  not  be  erroneous;  for  the 
jadgment  will  be  construed  with  reference  to  the  verdict,  and  will  be 
held  to  be  against  only  those  defendants  against  whom  the  verdict 
was  given.^''  Under  that  clause  of  the  joint  debtor  acts  which  pro- 
vides that  the  court  may  render  judgment  against  one  of  the  defend- 
ants, leaving  the  action  to  proceed  as  to  the  others,  whenever  a  sev- 
eral judgment  would  be  proper,  the  cases  hold  that  the  true  test,  as 
to  whether  a  separate  judgment  may  be  had,  is  whether  a  separate 
action  could  have  been  maintained.^'' 

§  209.    One  Defendant  suffering  Default. 

In  an  action  of  contract  against  several  defendants,  if  one  of  them 
suffers  default,  and  another,  under  the  general  issue,  sets  up  and 
maintains  a  defense  which  negatives  the  plaintiff's  right  to  recover 
against  either  of  the  defendants  and  shows  that  he  had  no  cause  of 
action,  the  plaintiff  will  not  be  entitled  to  judgment  against  the  one 
who  was  defaulted,  but  on  the  contrary  the  successful  defense  will 
enure  to  the  latter's  benefit,  and  judgment  must  be  rendered  for  both 
the  defendants.^**  Bo  if  one  defendant  interposes  an  objection  by  way 
of  demurrer,  going  to  the  plaintiff's  right  to  recover,  and  not  merely 
a  personal  matter  of  discharge,  which  is  sustained,  and  judgment 
rendered  on  it  in  his  favor,  it  will  enure  to  the  beuefit  of  his  co-defend- 
ant.^   On  the  other  hand,  if  one  of  the  defendants  makes  default 


»AUen  V.  Clayton,  11  Fed.  Rep.  78. 

n<  Lamar  T.  Williams.  89  Miss.  842. 

»Van  Ness  v.  CarkiDs.  12  Wis.  186. 
8ee  Parke  ▼.  Meyer.  28  Ark.  281. 

"♦Bowman  ▼.  Noyes,  12  N.  H.  802; 
Adderton  ▼.  Collier,  82  Mo.  507  (citing 
2  Tidd'B  Prac  986;  Bigga  ▼.  Benger.  2 
Ld.  Raym.   1872;  Porter  v.  Harris,  1 


Lev.  68);  State  ▼.  Gibson,  21  Ark.  140. 
Rich  ▼.  Husson,  4  Sandf.  115;  Miller  y. 
Longacre,  26  Ohio  St.  291;  Champlin  v. 
Tilley,  8  Day.  808;  Campbell  v.  Mc- 
Harg,  9  Iowa.  854.  Compare  Storm 
Lake  v.  Iowa  Falls,  etc.,  R.  Co.,  62  Io- 
wa, 218.  17  N.  W.  Rep.  489. 
Instate  V.  Williams,  17  Ark.  871. 

C249) 


§  210  LAW  OF  JUDGMENTS.  [Ch.  11 

and  the  other  goes  to  trial,  the  effect  is  to  suspend  the  judgment  against 
the  defaulting  defendant  until  the  rfisult  of  the  trial  is  ascertained, 
and  if  the  plaintiff  obtains  a  verdict,  he  is  then  entitled  to  a  joint 
judgment  against  all  the  defendants.'"  Nor  is  there  any  necessity, 
in  such  a  case,  of  having  previously  taken  an  interlocutory  judgment 
by  default  against  the  party  failing  to  answer.'''  Where,  in  a  joint 
action  ex  contractu  against  two  defendants,  one  of  them  is  defaulted, 
and  the  other  appears,  and  separate  judgments  are  rendered  against 
both  of  them,  if  the  defendant  who  appeared  enters  a  review,  the 
effect  is  to  vacate  the  judgment  as  to  both  defendants  and  to  cany 
the  whole  case  to  the  next  succeeding  term,  notwithstanding  a  sepa- 
rate judgment  may  have  been  entered  on  the  record  against  the 
defendant  who  was  defaulted.''* 

§  210.    Judgment,  when  Several,  when  Joint. 

In  general,  where  an  action  is  brought  upon  a  joint  contract  or 
obligation  against  several  defendants  who  plead  and  defend  jointly, 
the  judgment  must  be  joint,  and  it  is  error  to  render  several  judg- 
ments against  them  for  several  damages.'''  But  where,  for  example 
in  an  action  against  partners  on  a  partnership  obligation,  separate 
judgments  are  entered  against  each  of  the  defendants,  instead  of  a 
joint  judgment  against  all,  this  is  considered  merely  an  irregularity, 
which  may  be  corrected  on  motion  within  the  statutory  time.'^  But 
where  there  are  several  defendants,  and  the  items  of  damages  are  dis- 
tinct, a  joint  judgment  cannot  be  entered  unless  each  defendant  is 
liable  to  the  full  extent  of  the  verdict.'^  And  where  the  action  is 
upon  a  joint  and  several  contract,  a  several  judgment  would  be 
proper,  as  the  defendants  might  have  been  sued  alone  in  such  case; 
hence  a  judgment  may  be  rendered  against  one  or  more  without  wait- 
ing the  final  trial.'^    So  where,  of  two  defendants,  one  is  liable 

138  Fletcher  y.  Blair,  20  Vt  124.  i«>Jadd  Linseed  Oil  Co.  ▼.  HubbeU. 

w  Peters  v.  Crittenden,  8  Tex.  131.  76  N.  Y.  643. 

U8  Downer  v.  Dana,  22  VL  22.  ">  Chambers  ▼.  Upton,  84  Fed.  Rep. 

w  Holmes  ▼.  Gay,  6  Bush  (Ky.),  47;  478. 

Rochester  ▼.  Anderson,  1   Bibb,  489;  >^Seara  ▼.  McGrew,  10  Oreg.  48.   Sea 

Btarry  ▼.  Johnson.  82  Ind.  488;  Howell  Croasdell  y.  Tallant,  88  Pa.  Bu  188L 
▼.  Barrett,  3  Gilm.  438. 
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individoally,  and  the  other  in  his  representative  character,  the  judg* 
ment  against  them  should  be  several.^^  And  in  an  action  to  subject 
assets  descended  to  several  heirs  to  a  debt  of  their  ancestor,  the  judg- 
ment, if  for  the  plaintiff,  should  be  several  against  each  of  the  heirs 
for  the  amount  received  by  him  from  the  ancestor,  not  to  exceed, 
however,  the  amount  to  which  the  plaintiff  is  entitled.'^  But  although 
a  judgment  be  rendered  against  two  parties  jointly,  yet  it  must  be 
lemarked  that  the  judgment  itself  is  a  joint  and  several  obligation, 
and  consequently  an  action  can  be  maintained  upon  it  against  either 
of  the  judgment-debtors  separately,  and  it  can  in  like  manner  be  used 
as  a  set-off  against  either.^^ 

§  211.    Joint  Judgment  as  an  Entirety. 

There  are  numerous  expressions  in  the  books  to  the  effect  that  a 
jndgment  is  an  entirety,  and  that  if  it  is  rendered  against  several 
defendants  jointly,  it  is  not  susceptible  of  division  or  apportionment, 
so  as  to  be  purged  of  the  error  or  irregularity  it  may  contain  as  to 
one  of  them,  while  standing  good  against  the  rest.  Accordingly  it 
is  held  in  a  number  of  the  states,  that  if  the  judgment  is  void  as 
against  one  defendant,  for  want  of  jurisdiction  over  him,  it  must  be 
considered  as  void  as  to  all  the  defendants,  and  therefore  a  mere 
nullity.'^  This  question  might  arise,  for  example,  in  a  case  where 
two  persons  were  named  as  defendants,  but  only  one  was  served  with 
process,  the  other  being  a  non-resident  or  not  found,  and  where  after 
a  contest  by  the  defendant  served,  judgment  should  be  rendered  against 


>^Gray  v.  McDowell,  6  T.  B.  Monr. 
501.  ^ 

MARanfldell  v.  TLrelkeld.  4  Bush.  847. 

^Bead  v.  Jeffreys,  16  Eans.  534. 
And  see  Stout  v.  Baker,  82  Eans.  118,  4 
Pac.  Rep.  141. 

"•Shuford  V.  Cain.  1  Abb.  U.  a  803; 
HaU  V.  Williams,  6  Pick.  233.  17  Am. 
Dec.  856;  Richards  v.  Walton,  13  Johns. 
434;  Holbrook  v.  Murray.  5  Wend.  161; 
Rangely  v.  Webster,  11  N.  H.  299; 
Enapp  V.  Abell,  10  Allen,  485;  Buffum 
▼.  Ramsdell,  55  Me.   353.  93  Am.  Dec. 


589;  Dickerson  v.  Chrisman.  38  Mo.  184; 
Hulme  V.  Jones,  6  Tex.  343. 55  Am.  Dec. 
774;  Long  v.  Qarnett,  45  Tex.  400; 
Thomas  v.  Loury,  60  111.  513;  Brockman 
V.  McDonald,  16  Ul.  113;  Williams  v. 
Chalfant.  83  111.  318;  Van  Renselaer  v. 
Whiting.  13  Mich.  449;  Hughes  v.  Lind- 
sey,  10  Ark.  555;  Smith  ▼.  Rollins,  35 
Mo.  408;  Winslow  v.  Lombard,  57  Me. 
856;  Burtv.  Stevens,  33  K.  H.  239;  Don- 
nelly V.  Graham.  77  Pa.  St.  374;  City  of 
Su  Louis  V.  Gleason,  15  Mo.  App.  35. 
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both.  According,  then,  to  the  foregoing  rale,  the  jadgment  could 
have  no  more  efifect  against  the  defendant  who  was  served  than  against 
the  other.  Hence,  to  carry  the  supposition  a  step  further,  if  the 
judgment  were  made  the  basis  of  an  action,  whether  in  a  domestic  or 
foreign  tribunal,  against  the  defendant  served,  he  might  show  the 
irregularity  of  the  proceedings  in  respect  of  his  co-defendant,  and  that 
would  be  BufiBcient  to  defeat  a  recovery  against  himself.  The  result 
seems  scarcely  consonant  to  reason  and  justice.  Yet  some  of  the 
decisions,  arguing  from  the  entirety  of  the  judgment,  have  felt  obliged 
to  hold  precisely  that  position.'^'  But  there  are  many  other  author- 
ities which  hold  that  although  a  judgment  may  be  void  as  against 
one  of  the  defendants,  for  lack  of  jurisdiction,  still  it  may  be  valid 
and  binding  upon  the  others,  or  at  most  voidable,  but  not  void  in 
toto.^^  And  if  this  view  is  adopted,  it  is  evident  that  the  judgment 
will  be  attended  by  its  usual  incidents,  as  against  the  defendant  over 
whom  jurisdiction  attached,  until  it  is  regularly  reversed  or  vacated. 
Until  that  time  an  action  will  lie  upon  the  judgment  against  him,  and 
he  will  not  be  permitted  to  attack  it  collaterally.  There  are  other 
grounds  on  which  the  judgment  may  be  void  as  to  one  of  several 
defendants,  such  as  legal  disability  or  his  previous  decease.  But  the 
same  principle  is  understood  to  govern  these  cases  also,  and  there 
exists  the  same  diversity  of  opinion  in  regard  to  them.  Some  of 
the  cases  hold  that  if  a  joint  judgment  is  void  as  to  one  defendant, 
because  that  defendant  was  a  slave,  an  infant,  a  married  woman,  or 
was  dead  before  its  rendition,  it  is  void  as  to  all;  or,  if  an  incapacity 
of  that  kind  is  conceived  as  rendering  the  judgment  voidable  only  as 


i^Hanley  v  Donoghue,  69  Md.  289, 
48  Am.  Rep.  654;  Holbrook  v.  Murray, 
6  Wend.  161. 

»«Newburg  v.  Munshower,  29  Ohio 
8t.  617,  28  Am.  Hep.  769;  Douglass  v. 
Massie,  16  Ohio,  271,  47  Am.  Dec.  876; 
Ash  V.  McCabe,  21  Ohio  St.  181;  Jamie- 
son  V.  Pomeroy,  9  Pa.  St  230;  Shall- 
cross  ▼.  Smith,  81  Pa.  St.  182;  Kitchens 
Y.  Hutchins,  44  Qa.  620;  Green  v.  Beals, 
2  Caines,  254;  Crane  v.  French,  1  Wend. 
811;  Brittin  v.  Wilder,  6  Hill.  242;  St. 
John  V.  Holmes,  20  Wend.  609,  82  Am. 
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Dec.  608;  York  Bank's  Appeal.  86  Pa. 
8t  460;  North  ▼.  Mudge.  13  Iowa.  498, 
81  Am.  Dec.  441;  Winchester  ▼.  Beard- 
in,  10  Humph.  247,  61  Am.  Dec  703; 
Collins  y.  Knight,  8  Tenn.  Ch.  188;  Mer- 
cer ▼.  James,  6  Nebr.  406:  Remington 
y.  Cummings,  6  Wis.  138;  Bailey  y.  Mc- 
Qinness,67Mo.  862;  Cheeky.  Pugh.  19 
Ark.  674;  Murphy  y.  Orr,  82  III.  499 ; 
Valentine  y.  Cooley,  Meigs,  618,  83  Am. 
Dec.  166;  Crank  y.  Flowers.  4  Helsk. 
629;  Smith  y.  Tupper,  4  8m.  &  Mar.  261 ; 
43  Am.  Dec.  488. 
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igainst  the  person  affected,  these  cases  bold  it  to  be  equally  voidable 
as  against  the  co-defendants.'^  But  other  decisions  take  the  ground 
that  a  judgment  rendered  jointly  against  a  married  woman  (for 
instance)  and  others  who  are  sui  juris  is  not,  as  to  the  latter,  void 
aod  collaterally  assailable,  although  as  to  the  married  woman  it  is  a 
nullity,  and  although,  also,  it  is  an  entirety  for  the  purposes  of  review 
on  appeal  or  error,  and  would  be  reversed  as  to  all  the  defendants 
if  thus  directly  assailed.^  When  we  inquire  as  to  the  proper  dispo- 
sition to  be  made  of  a  joint  judgment  against  several  defendants,  which 
is  void  as  to  one  of  them,  when  it  is  brought  before  a  court  of  review 
by  writ  of  error  or  appeal,  we  find  the  authorities  more  nearly  har- 
monious. In  general,  they  agree  that  it  cannot  be  affirmed  as  to 
one  defendant  and  reversed  as  to  another,  but  must  be  reversed  as 
an  entirety.^  And  conversely,  if  in  favor  of  the  defendants,  inva- 
lidity as  to  one  will  vitiate  it  as  to  all.  "The  judgment,  being  joint 
in  favor  of  all  the  defendants  and  erroneous  as  to  one,  will  have  to 
be  reversed  as  to  all.  A  judgment  jointly  entered  in  favor  of  several 
defendants,  whether  in  an  action  upon  contract  or  for  tort,  cannot 
be  affirmed  as  to  one  and  reversed  as  to  another.  Such  a  judgment 
is  an  entirety,  and  must  stand  or  fall  together."'"  The  acceptance 
of  this  rule,  however,  is  not  quite  universal.  It  is  said  to  have  no 
application  under  the  statutes  and  system  of  practice  in  Nevada.^ 
And  in  California,  if  one  of  several  defendants  appeals  from  a  judg- 
ment which  is  erroneous  as  to  him,  on  account  of  insufficient  service, 
the  court  will  not  reverse  the  judgment  as  to  the  other  defendants, 
bat  will  only  reverse  it  as  against  the  appellant.^    In  Virginia  it  is 


i^SteDhoase  v.  Bonum,  13  Rich.  CdO; 
Tedlie  v.  DIM,  8  Ga.  104;  Randalls  v. 
Wilton,  24  Mo.  76. 

» Helton  V.  Towner.  81  Mo  880; 
SliallcroBS  v.  Smith.  81  Pa.  St.  182. 

>B^Seargeant  v.  French.  10  N.  H.  444; 
Sheldon  v.  Quinlon,  5  Hill.  441;  Hick- 
man V.  Branson.  1  Houst.  429;  Marphy 
T.  O'Reiley,  78  Ky.  268;  Draper  v.  State, 
1  Head,  262;  Ellison  v.  State,  8  Ala.  273; 
Wood  V.  Smith.  11  Tex.  867;  Dickson  v. 
Bnrke,  28  Tex.  117;  Frazier  v.  Will- 
iams, 24  Ohio  St  626;    Cavender    ▼. 


Smith.  5  Iowa.  157;  Fuller  v.  Rohb,  26 
111.  246;  Kimball  ▼.  Tanner.  63  111.  519; 
Covenant  Mut.  Life  Ins.  Co.  y.  Clover, 
86  Mo.  892;  Powers  ▼.  Irish.  28  Mich. 
429. 

16S  McDonald  ▼.  Wilkie.  18  111.  22,  54 
Am.  Dec.  428,  citing  Harman  ▼.  Broth- 
erson.  1  Denio,  537;  Cruikshank  y. 
Gardner.  2  Hill.  838;  Sheldon  y.  Quin- 
lon, 5  Hill.  441;  Qaylord  y.  Payne,  4 
Conn.  190;  Bac.  Abr.,  tit.  Error,  M. 

«»  Wood  y.  Olney.  7  Nevada,  109. 

^RickeUon  y.  Richardson,  26  Cal. 
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held  that  althoagh  at  common  law  a  joint  judgment  which  is  erro- 
neoas  as  to  one  defendant  must  be  reversed  as  to  aU,  yet  if  the 
alleged  judgment  against  one  is  not  merely  erroneous  but  absolutely 
void  and  a  mere  nullity,  this  rule  does  not  apply.^  Before  leaving 
the  subject^  it  is  necessary  to  remark  that  if  the  judgment  is  several 
as  to  the  parties,  there  may  well  be  cases  in  which  it  will  be  good 
as  to  one  though  invalid  as  against  another,  and  in  which  an  appel- 
late  court  would  reverse  it  in  part  and  affirm  it  in  part.^^  Further, 
the  rule  that  a  judgment  void  as  to  one  defendant  is  void  as  to  all  is 
eonsidered  to  apply  only  to  judgments  at  law  and  not  to  decrees  in 
equity."^' 

It  will  be  obvious  from  the  foregoing  review  of  the  authorities  that 
the  cases  on  this  topic  cannot  be  reconciled.  But  it  will  also  appear 
that  some  of  the  courts  holding  the  entire  invalidity  of  a  joint  judg- 
ment, which  is  void  as  to  one  defendant,  have  been  forced  to  an 
extreme  length  in  the  matter  by  the  highly  technical  conception  of 
such  a  judgment  as  an  ideal  entirety.  Sound  legal  reason  appears 
to  suggest  that  while  such  a  judgment  is  undoubtedly  erroneous  and 
liable  to  be  reversed  on  appeal,  yet,  while  unreversed,  it  ongbt  not 
to  be  open  to  impeachment,  by  the  debtor  as  to  whom  no  irregularity 
exists,  in  any  collateral  proceeding.  It  also  seems  consonant  to 
justice  that  judgments  of  this  character  should  not  be  vacated  or  set 
aside  on  the  application  of  the  party  legally  bound,  because,  presum- 
ably, it  is  the  other  only  who  has  been  deprived  of  his  rights  or 
injured  by  an  irregular  or  erroneous  practice.  As  to  the  former, 
the  judgment  should  not  be  shorn  of  its  usual  consequences,  and 
there  seems  to  be  no  adequate  reason  why  it  should  not  constitute  a 
good  cause  of  action  against  him.  Finally,  it  is  too  much  to  say 
that  the  judgment  supposed  would  be  absolutely  void  as  to  both  or 
all  the  defendants.  For  a  void  judgment  is  a  mere  nullity  and  binds 
DO  one,  and  no  one  can  acquire  any  rights  under  it;  whereas  many 
of  the  cases  (even  those  which  use  the  expression  ''void"  in  applica* 

149.    And  see   6aflold  v.  Navarro,  16  Bnffum  v.  Ramsdell,  55  Me.  SS8, 92  Am. 

Tex.  "'B.  Dec.  689. 

^  Gray  v.  Stuart.  88  Gratt.  861.  w  Voorhis  v.  Gamble,  6  Ma  App.  1; 

uo  Powers  ▼.  Irish,  23  Mich.  429,  488;  Dickerson  v.  Chrisman,  28  Mo.  184 
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tion  to  such  jndf^ments)  bold  that  a  purchaser  onder  snoh  a  judg- 
ment will  be  protected,  that  the  record  may  be  amended,  that  such 
a  judgment  merges  the  cause  of  action,  that  execution  may  be 
directed  against  one  defendant  and  restrained  as  to  the  other,  and  so 
on,  none  of  which  consequences  could  transpire  if  the  judgment  were 
merely  null  and  void. 

§  212.    Confession  of  Judgment  by  Joint  Defendants. 

A  judgment  cannot  be  confessed  by  one  of  several  joint  debtors  so 
as  to  bind  those  not  joining  in  the  confession.^"*  But  a  more  difiBcult 
question  arises  in  regard  to  the  validity  of  a  judgment  by  confession 
entered  upon  a  warrant  or  statement  signed  by  a  part  only  of  those 
who  are  named  in  the  judgment.  Clearly  it  is  nugatory  as  to  any 
defendant  not  signing.  But  will  it  stand,  notwithstanding  this,  as  a 
good  and  valid  judgment  against  those  who  did  sign  or  execute  the 
authority?  Some  of  the  decisions  answer  this  question  in  the  affirma- 
tive."* And  their  position  seems  to  be  supported  by  sound  reason 
and  justice.  In  California,  however,  on  the  principle  of  the  entirety 
of  a  judgment,  it  is  held  that  if  the  warrant  authorizes  the  entry  of 
judgment  against  a  certain  number,  no  judgment  can  be  entered 
against  a  less  number,  and  it  will  be  void  as  to  all.'** 

§  213.    Misnomer  of  Parties. 

It  is  a  well  established  rule  that  if  process  in  an  action  is  served 
upon  the  person  really  intended  to  be  sued,  although  a  wrong  name 
is  given  him  in  the  writ  and  return,  and  he  suffers  a  default,  or,  after 
appearing,  omits  to  plead  the  misnomer  in  abatement,  and  judgment 
is  taken  against  him,  he  is  concluded  thereby,  and  in  all  future  liti- 
gation he  may  be  connected  with  the  suit  or  judgment  by  proper 
averments.'*'    ''The  point  of  the  objection  to  the  judgment  of  the 

«Tripp  ▼.  Saunders,  69  How.  Pr.  879.  »>Chapin  ▼.  ThompBon.  20  Cal.  681. 

"•North  ▼.  Mudge,  18  Iowa.  496,  81  »« Oakley  y.  Giles.  8  East,  168;  In- 

Am.  Dec  441;  Mercer  Y.James,  6  Nebr.  surance  Co.  y.  French,  18  How.  409; 

406;  York  Bank's  Appeal,  86  Pa.   St  Smith  y.  Bowker.  1  Mass.  76;  Fitzger- 

458;  Enox  y.  Bank,  67  Ul  880.  aid  y.  Salentine,  10  Met.  486;  Nat.  Bank 
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lower  court  is,  that  the  defendant  having  been  sned  and  served  with 
process  by  a  wrong  name,  the  court  acquired  no  jurisdiction  of  him, 
and  could  render  no  valid  judgment  against  him.  The  objection  gives 
the  name  quite  too  much  importance.  A  name  is  a  means  of  identity, 
but  the  change  of  the  name  or  the  application  of  a  wrong  name  does 
not  change  the  thing  identified.  It  is  not  the  name  that  is  sued  but 
the  person  to  whom  it  is  applied.  Process  served  on  a  man  by  a 
wrong  name  is  as  really  served  on  him  as  if  it  had  been  served  on  him 
by  his  right  name,  and  if  in  such  case  he  fails  to  appear,  or,  appear- 
ingy  fails  to  object  that  he  is  sued  by  the  wrong  name,  and  the  judg- 
ment be  rendered  against  him  by  such  name,  he  is  as  much  bound 
by  the  judgment  as  if  it  had  been  rendered  against  him  by  his  right 
name."^^  Exactly  the  same  rule  applies  in  the  case  of  a  corpora- 
tion; though  sued  by  a  wrong  name,  it  is  bound,  if  duly  served.^ 
But  it  is  essential  to  the  plaintiff's  recovery  that  it  should  be  proved, 
not  only  that  the  real  person  was  sued,  but  that  he  was  duly  served 
with  process  though  under  a  mistaken  name.^^    In  a  case  where  the 

complaint  was  against  ** Doyle"  and  others,  and  a  sammons 

was  issued  but  there  was  no  evidence  that  it  was  served,  and  John 
Doyle  answered,  and  judgment  was  rendered  against  James  Doyle, 
it  was  held  to  be  void,  because  the  party  against  whom  it  was  given 
did  not  appear  to  be  a  parly  to  the  suit.^  A  misnomer  in  a  jodg- 
ment  will  also  be  cured,  in  a  proper  case,  by  the  principle  of  idem 
sonans*  Thus,  where  a  bill  is  filed  to  set  aside  a  decree  on  the  ground 
that  the  complainants  were  sued  by  a  wrong  name  and  therefore  were 
not  before  the  court,  if  the  names  f^iven  are  idem  eonantes^  the  bill 
will  be  dismissed.^*    So  where  a  judgment  is  rendered  and  execution 


V.  JafTgers,  81  Md.  88;  Waldrop  y.  Leon- 
ard. 22  S.  Car.  118;  Bloomfield  R  Co. 
V.  Burress,  82  Ind.  88;  Parry  v.  Wood- 
son, 83  Mo.  847,  84  Am.  Dec.  61;  Welch 
V.  Kirkpatrick,  80  Cal.  202;  Sutter  v. 
Cox,  6  Cal.  415;  Guinard  ▼•  Hey  singer, 
15  111.  288. 

!«  Parry  v.  Woodson,  88  Mo.  847.  84 
Am.  Dec.  51.  But  a  Judgment  against 
"John  Doe"  in  a  suit  wherein  the  de- 
fendant answered  by  his  true  name,  and 
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the  record  of  the  Judgment  was  not 
amended  by  inserting  it,  is  void  as 
against  that  defendant  McEinlaj  y. 
Tuttle.  42  Cal.  571. 

^^  Hoffield  T.  Board  of  Edacation,  88 
Kans.  644,  7  Pac.  Rep.  216. 

^^  Fitzgerald  ▼.  Salentine.  10  Met  481 

J«  Ford  ▼.  Doyle.  87  CaL  846. 

^  RoberUon  ▼.  Winchester,  86  Ti 
171, 1  &  W.  Rep.  781. 
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issned  against  ''Bosina  Coons,"  it  is  not  suflScient  reason  for  setting 
aside  a  sale  of  real  estate  made  on  snch  execution  that  the  right  name 
of  the  defendant  is  shown  to  be  ''Bosina  Euhn."  ^^  It  may  also  bap- 
pen  that  the  process  will  contain  a  misnomer  of  the  plaintiff.  And 
some  of  the  cases,  having  a  regard  to  the  defendant's  right  to  be  fully 
informed  as  to  the  person  whose  demand  he  is  required  to  answer, 
have  held  that  if  the  process  misnames  the  plaintiff  it  does  not  give 
sufficient  notice  of  the  suit  to  the  defendant,  the  court  acquires  no 
jurisdiction,  and  a  judgment  against  the  defendant  by  default  is  null 
and  void.  It  was  so  ruled  in  a  case  where  one  Cunningham,  plain- 
tiff in  the  action,  was  described  as  ^Tunnington."  ^*  But  the  better 
reason  is  with  the  cases  which  hold  that  service  of  process  in  favor 
of  the  right  party  by  a  wrong  name  is  good,  and  a  judgment  in  favor 
of  the  right  party  by  his  proper  name  will  after  trial  cure  a  mis- 
nomer in  the  complaint,  the  summons,  or  the  other  proceedings.'* 
So  a  judgment  and  execution  in  the  name  of  the  treasurer  of  a  town- 
ship, instead  of  the  trustees  as  directed  by  law,  cannot  be  held  void, 
but  voidable  only.^  The  omission  of  the  initial  letter  of  the  middle 
name  of  a  defendant,  in  the  entry  and  docketing  of  a  judgment 
recovered  against  him,  does  not  render  it  invalid  or  prevent  its 
becoming  a  lien  upon  his  real  estate  as  against  subsequent  purchasers 
from  him  in  good  faith.  As  observed  by  Daniels,  3» :  ''It  was  enough 
that  one  Christian  name  was  properly  added  to  the  surname  of  the 
defendant,  for  in  legal  proceedings  the  law  recognizes  but  one  Chris- 
tian name,  and  where  a  party  is  sned  by  that  alone,  the  proceedings 
taken  may  regularly  be  continued  to  judgment  in  that  name,  and  the 
fact  that  he  may  have  one  or  more  other  names  between  his  first 
Christian  name  and  his  surname  will  in  no  way  affect  their  validity. 
This  is  an  old  and  well  established  rule  of  the  common  law  that  has 
in  no  manner  been  changed,  either  by  legislation  or  the  rulings  of 

^Enhn  ▼.  Kilmer,  16  Kebr.  609,  21  '^^^  Hart's  Lessee  v.  Johnson,  6  Ohio, 

N.  W.  Rep.  44B,  87.    Where  a  petition  was  brought  in 

^Bx parts  Cheatham,  1  Engl.  681, 44  behalf  of  J.  and  three  other  plaintiffs, 

Adl  Dec  626.  a  Judgment  thereon  in  behalf  of  J.  "  and 

^Kronski  ▼.  Missouri  Pacific  R.  Co.,  Co.,"  was  held  not  void  by  reason  of 

77  Mo.  863;  McQau^hey  ▼.  Woods,  106  the    apparent    discrepancy.    Ellis    v. 

Ind.  880, 7  N.  E.  Rep.  7.  Jones,  61  Mo.  18a 
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the  courts,  in  this  state."  ^^  So  there  is  no  material  variance  where 
a  judgment  is  entered  in  favor  of  "Laura  Wilcox,  guardian  of  W.  L. 
Wilcox^"  when  the  correct  name  of  the  infant  is  W.  B*  Wilcox*'^' 


§  214.    Descriptlo  FersonsB. 

The  fact  that  a  descriptive  word  or  phrase  is  added  to  a  party's 
name  in  a  judgment  neither  affects  the  validity  of  the  judgment  nor 
ehanges  the  legal  rights  and  relations  which  it  engenders.  Thus  the 
addition  of  the  word  ''executor"  to  a  defendant's  name  in  a  decree, 
without  more,  does  not  prevent  the  decree  from  binding  his  own  prop- 
erty ;  the  addition  is  mere  surplusage.^^  Bo  a  judgment  against  "D., 
treasurer,"  is  a  personal  judgment,  the  word  ''treasurer"  being  merely 
deieriptio  penona.^''^ 

in  ante  V.  Emmerich,  36  Han,  10^  s^STinsley  v.  Lee.  61  Ga.  482;  Hall  t. 

^  Crawford  v.  Wilcox,  68  Tex.  109,  8  Craige,  68  N.  Car.  805. 

a  W.  Bep.  696;  Hicks  v.  Riley  (Ga.),  9  ''^Doaglier^  v.  McManos,  86  Iowa, 

a  B.  Bep.  771.  607. 
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S  216.    Jxtrifldictlon  deflnecL 

Etymologically  the  word  ''jurisdiction"  signifies  the  power  or  dnty 
of  "deolaring  right,**  that  is,  of  declaring,  in  the  official  character 
of  a  jadge,  what  is  the  law  applicable  to  a  given  state  of  facts, 
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or  what  are  the  respective  rights  of  parties,  as  determined  by  the 
application  of  law  to  the  facts  before  the  tribunaL  The  precise 
definition  of  the  term,  however,  is  rendered  difficult  by  the  com- 
plexity of  the  elements  which  enter  into  this  power,  and  many  of  the 
explanations  foand  in  the  books  are  partial  or  one-sided  according 
as  they  lay  the  greater  stress  upon  one  or  the  other  of  the  constita- 
ents  of  jurisdiction.  The  supreme  court  of  Ohio  has  declared  that 
"the  power  to  hear  and  determine  a  cause  is  jurisdiction,  and  it  is 
coram  judice  whenever  a  case  is  presented  which  brings  this  power 
into  action.  But  before  thiS'  power  can  be  affirmed  to  exist,  it 
must  be  made  to  appear  that  the  law  has  given  the  tribunal 
capacity  to  entertain  the  complaint  against  the  person  or  thing 
sought  to  be  charged  or  affected;  that  such  complaint  has  actu- 
ally been  preferred;  and  that  such  person  or  thing  has  been  prop- 
erly brought  before  the  tribunal,  to  answer  the  charge  therein  con- 
tained."^ Now  this  definition  is  open  to  exception  in  several 
respects.  In  the  first  place,  the  first  clause  is  too  restrictive.  As 
has  been  justly  said,  "it  is  in  trath  the  power  to  do  both  or  either; 
to  hear  without  determining,  or  to  determine  without  hearing."' 
But  even  this  does  not  go  far  enough.  For  jurisdiction  is  not 
merely  the  authority  to  determine  a  controversy,  but  also  the  power 
to  annouDce  the  sentence  of  the  law,  and  to  announce  it  in  such 
a  manner  that  the  legal  rights  of  the  parties  shall  be  changed  or 
modified  and  that  new  relations  shall  spring  into  existence.  And 
further,  it  sometimes  includes  the  power  to  command  or  forbid 
particular  action  or  to  award  a  particular  remedy,  as  in  cases  of 
mandamus,  injunction,  or  specific  performance.  In  other  words, 
jurisdiction  is  the  power  to  set  in  operation  the  sanctions  of  the  law. 
Again,  while  the  preferring  of  a  complaint  or  petition  is  the  usual 
and  regular  mode  of  bringing  a  controversy  to  the  cognizance  of 
a  court,  it  would  be  incorrect  to  make  the  jurisdiction  depend  upon 
the  technicality  or  sufficiency  in  law  of  the  case  so  presented.  It 
is  undoubtedly  a  principle  of  natural  justice  and  of  the  law  of  the 

1  Sheldon  ▼.  Newton,  8  Ohio  St  494,     Pet.  709;  Rhode  Island  ▼.  Massachu- 
citing   United  States  v.  Arredondo,  0     setts,  12  Pet.  718. 

s  Ex  parte  Bennett,  44  Cal.  84. 
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land  that  a  person  who  is  proceeded  ap;ainst  in  a  court  of  law 
fihonld  have  a  fall  and  fair  opportunity  to  make  bis  defense. 
Bat  if  he  is  denied  this  right,  it  seems  to  be  rather  an  irregu- 
larity or  failure  of  justice,  on  the  part  of  the  tribunal,  than  a  fatal 
defect  in  its  jurisdiction.  If  the  defendant  is  duly  served  with 
process  and  so  brought  into  court,  that  confers  jurisdiction  over 
him,  and  it  is  not  affected  by  any  subsequent  illegal  or  arbitrary 
dealing  with  his  rights.  Nevertheless  the  supreme  federal  court  has 
held'  that  an  opportunity  to  the  defendant  to  be  heard  is  an  essential 
element  of  jurisdiction — a  decision  which  perhaps  can  be  sustained 
on  the  theory  that  the  court,  by  the  denial  of  such  opportunity, 
revokes  its  process  and  puts  the  defendant  again  out  of  court,  but 
which  otherwise  appears  to  put  an  undue  strain  upon  the  meaning 
of  the  word. 

We  should  therefore  define  jurisdiction  as  follows :  It  is  the  power 
and  authority  constitutionally  conferred  upon  (or  constitutionally 
tecogaized  as  existing  in)  a  court  or  judge  to  pronounce  the  sentence 
of  the  law,  or  to  award  the  remedies  provided  by  law,  upon  a  state 
offsets,  proved  or  admitted,  referred  to  the  tribunal  for  decision,  and 
authorized  by  law  to  be  the  subject  of  investigation  or  action  by  that 
tribunal,  and  in  favor  of  or  against  persons  (or  a  res)  who  present 
themselves,  or  who  are  brought,  before  the  court  in  some  manner 
sanctioned  by  law  as  proper  and  sufficient.  If  this  definition  appears 
complicated,  it  is  because  of  the  necessity  of  grouping  three  very  dif- 
ferent elements.  For  jurisdiction  naturally  divides  itself  into  three 
heads.  In  order  to  the  validity  of  a  judgment,  the  court  must  have 
jurisdiction  of  the  persons,  of  the  subject-matter,  and  of  the  particu- 
lar question  which  it  assumes  to  decide.  It  cannot  act  upon  persons 
who  are  not  legally  before  it,  upon  one  who  is  not  a  party  to  the  suit, 
upon  a  plaintiff  who  has  not  invoked  its  arbitrament,  or  upon  a 
defendant  who  has  never  been  notified  of  the  proceeding.  It  cannot 
adjudicate  upon  a  subject  which  does  not  fall  within  its  province  as 
defined  or  limited  by  law.  Neither  can  it  go  beyond  the  issues  and 
pass  upon  a  matter  which  the  parties  neither  submitted  nor  intended 

•  WiDdBor  V.  McVeigh,  98  U.  B,  877. 
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to  Bubmit  for  its  determination.     These  several  elements  of  jarisdic* 
tion  will  be  taken  up  and  considered  in  their  order. 


§  216.    Sources  of  Jurisdiction. 

Since  the  administration  of  justice  is  a  part  of  the  bnsiness  of 
government,  and  since  judicial  tribunals  are  the  agencies  devised  for 
effecting  this  purpose,  their  jurisdiction  must  ultimately  depend  upon 
their  institution  by  the  sovereignty  of  the  particular  state  or  country. 
Hence  the  validity  of  their  judgments  may  sometimes  require  to  be 
tested  on  public  or  political  grounds.  We  have  elsewhere  seen  that 
the  courts  of  a  de  facto  government,  or  the  de  facto  courts  of  a  law- 
ful government,  are  generally  recognized  as  having  jurisdiction.^  But 
jurisdiction  cannot  be  predicated  of  any  voluntary  or  self-consti- 
tuted tribunal,  lacking  the  color  of  governmental  authority.  Its  pro- 
ceedings must  at  least  appear  to  be  had  under  the  authority  and 
sanction  of  the  sovereign.*  But  supposing  a  legally  constituted 
court,  we  are  told  that  ''by  jurisdiction  over  the  'subject-matter'  is 
meant  the  nature  of  the  cause  of  action  or  relief  sought ;  and  this  is 
conferred  by  the  sovereign  authority  which  organizes  the  court,  and 
is  to  be  sought  for  in  the  general  nature  of  its  powers  or  in  the  author- 
ity specially  conferred.  Jurisdiction  of  the  *  person  '  is  obtained  by 
the  service  of  process,  or  by  the  voluntary  appearance  of  the  party 
in  the  progress  of  the  cause.  Jurisdiction  of  the  *  res  *  is  obtained 
by  seizure  under  the  process  of  the  court,  whereby  it  is  held  to  abide 
such  order  as  the  court  may  make  concerning  it."  *  By  way  of  sup- 
plement to  the  above  description  we  may  add  that  the  jurisdiction  of 
a  particular  court,  in  respect  to  the  matters  of  which  it  may  take 
cognizance,  may  be  defined  in  the  constitutional  or  statutory  enact- 
ment which  creates  it,  or  may  be  left  to  be  inferred  from  the  general 
nature  of  the  court  or  the  absence  of  specific  limitations  npon  its 
po\cers,  or  may  be  enlarged  or  abridged  by  subsequent  legislation. 
But  where  the  constitution  establishes  a  particular  court  and  fixes  its 
jurisdiction,  it  is  not  competent  for  the  legislature  to  pass  any  stat- 


«  Bupra,  §  178. 

<^  Rogers  ▼.  Wood,  2  B.  &  Ad.  245. 
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ote  abolishing  the  court,  or  either  enlarging  or  abridging  its  juris* 
diction.'  And  conversely  if  the  constitution  organizes  a  court  and 
confers  powers  upon  it,  it  does  not  require  the  aid  of  legislation  to 
enable  it  to  exercise  those  powers.*  But  if  the  alleged  jurisdiction 
of  a  court  to  take  any  particular  action  is  derived  from  a  statute, 
and  that  statute  is  shown  to  be  unconstitutional,  the  proceedings  of 
the  court  must  be  considered  void;  for  as  the  stream  cannot  rise 
higher  than  its  source,  no  jurisdiction  can  be  derived  from  a  void  act.* 
The  question  of  the  validity  of  a  judgment,  if  depending  on  jurisdic- 
tion, must  be  determined  by  the  jurisdiction  of  the  court  as  existing 
at  the  time  when  the  judgment  was  rendered.^* 

§  217.    Consent  cannot  confer  Jurisdiction. 

As  jurisdiction  is  given  by  the  law,  the  consent  of  the  parties  can- 
not confer  the  right  to  adjudicate  upon  any  cause  which  the  law  has 
withheld  from  the  cognizance  of  the  particular  court.^^  This  rule 
may  apply  to  cases  where  the  territorial  jurisdiction  of  the  court  is 
limited.  Thus,  under  a  constitutional  provision  that  all  civil  suits 
shall  be  tried  in  the  county  wherein  the  defendant  resides,  a  judg- 


'  Common  wealth  v.  Commissioners, 
87  Pa.  St.  287;  Qibson  v.  Templeton.  62 
Tex.  555;  State  v.  Bank  of  East  Ten- 
nessee. 5  Sneed,  678;  Ward  ▼.  Thomas, 
2  Cold.  565;  Gibson  v.  Emerson,  2  Engl. 
172;  State  v.  Jones.  22  Ark.  881;  Haight 
V.  Gay.  8  Cal.  2d7;  Deck  v.  Gherke,  6 
Cal.  666;  Zander  v.  Coe,  5  Cal.  280.  See 
2  Story  on  the  Const.  §§  1778-4;  Du- 
rousseau  v.  United  States,  6  Cranch,  807; 
United  States  v.  Moore,  8  Cranch,  159; 
JSx  parts  McCardle,  7  WalL  506;  United 
States  v.  Peters,  6  Cranch,  115;  Exparte 
Enowles,  6  CaL  800;  Ferris  v.  Coover, 
11  CaL  175;  Greely  ▼.  Townsend,  25 
CaL  60i.  Thus,  where  the  constitution- 
al J  nriadiction  of  the  supreme  court  is 
appellate  only,  the  legislature  cannot 
confer  upon  it  original  Jurisdiction  in 
any  case.  Ward  ▼.  Thomas.  2  Cold. 
665;  State  ▼.  Bank,  5  Sneed,  578.  The 
legislature  cannot  confer  upon  courts 


created  by  statute  jurisdiction  exclu- 
sive of  that  which  the  constitution  gives 
to  courts  established  by  the  constitu- 
tion itself.  Montr  OSS  v.  State,  61  Miss. 
420.  See  Eaton  &c.  R  Co.  ▼.  Hunt,  20 
Ind.  457. 

•  State  V.  Gleason,  12  Fla.  190. 

*Horan  v.  Wahrenberger,  9  Tex.  813, 
58  Am.  Dec.  145;  Reed  v.  Wright,  9 
Greene  (Iowa),  15.  Compare  Arnold  ▼. 
Shields.  5  Dana,  18,  80  Am.  Dec.  669. 

u  Champ] in  v.  BakeweU,  21  La.  Ann. 
858. 

"  Home  Ins.  Co.  v.  Morse,  20  Wall. 
451;  Santom  v.  Ballard.  133  Mass.  465; 
State  V.  Fosdick,  21  La.  Ann.  258;  Mora 
▼.  Kuzac.  21  La.  Ann.  754;  Richardson 
V.  Hunter,  23  La.  Ann.  255;  Fleischman 
▼.  Walker,  91  111.  818;  Dicks  v.  Hatch, 
10  Iowa,  880:  Moore  v.  Ellis,  18  Mich. 
77;  Damp  v.  Dane,  29  Wis.  419;  Pea- 
body  V.  Thatcher,  8  Colo.  275. 
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ment  obtained  in  a  county  other  than  that  of  the  defendant's  resi- 
dence, by  an  agreement  between  the  plaintiff  and  defendant,  the  lat- 
ter agreeing  to  acknowledge  the  jnrisdiction,  is  considered  to  be  void 
as  against  the  rights  of  subsequent  judgment-creditors  who  obtain 
their  judgments  in  the  manner  and  place  prescribed  by  lawJ'    Bat 
a  more  familiar  application  of  the  rale  is  in  the  case  of  an  attempt 
to  bring  within  the  cognizance  of  the  court  a  subject-matter  of  which 
by  law  it  has  no  jurisdiction.     Indeed  we  are  told  that  it  is  only 
when  a  judge  or  court  has  no  jurisdiction  of  the  subject-matter  of 
the  proceeding  or  action  in  which  an  order  is  made  or  a  judgment 
rendered,  that  such  order  or  judgment  is  wholly  void,  and  that  the 
maxim  applies  that  consent  cannot  give  jurisdiction.     In  all  other 
cases  the  objection  to  the  exercise  of  the  jurisdiction  may  be  waived, 
and  is  waived  when  not  taken  at  the  time  the  exercise  of  the  juris- 
diction is  first  claimed.^'    And  there  is  certainly  gpod  ground  for 
doubting  the  applicability  of  the  rule  to  the  matter  of  jurisdiction  of 
the  person.     For  a  defendant  may  cure  a  defective  service  of  process, 
or  waive  the  want  of  it,  by  appearing  without  exception.     And  this 
he  appears  also  to  do  in  confessing  a  judgment  without  action.     So 
there  are  many  cases  holding  that  a  person  under  legal  disabilities 
may  consent  to  the  jurisdiction  of  the  court,  or  waive  an  objection  to 
it,  by  suffering  a  default,  at  least  so  far  that  the  judgment  will  not 
be  entirely  void,  though  it  may  be  erroneous  or  voidable.*^    And  it 
has  even  been  held  that  a  judgment  in  a  state  court  against  a  con- 
sul of  a  foreign  nation,  taken  upon  default,  is  valid;  on  the  ground 
that  his  not  appearing  and  pleading  to  the  jurisdiction  of  the  court 
is  a  waiver  of  the  want  of  jurisdiction  over  him." 

^Geor>(ia  Railroad  &  Banking  Co.  V.  that   whereof  he  is  an  inhabitant,*— 

Harris*  5  Ga.  627.    The  same  rule  will  consent  cannot  confer  jurisdiction, 
apply  under   the  act  of  congress  of        ^Hobart  v.  Frost,  6  Duer,  678. 
March  8, 1887,  g  1.  providing  that  "no         "  Supra,  §§  190, 19(1. 
civil  snit  shall  be  brought  before  either        ^Hall  v.  Tonng,  8  Pick.  80,  16 

of  said  [federal]  courts  against  any  per-  Dea  180L 
son  •   •   .   .   in  any  other  district  than 
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§  218.    Judgment  without  Jurisdiction  is  Void. 

It  is  a  familiar  and  nniverBal  rale  that  a  judgment  rendered  by  a 
coart  having  no  jaiisdictiony  of  either  the  parties  or  the  sabjeot-mat- 
ter,  is  void  and  a  mere  nullity,  and  will  be  so  held  and  treated  when- 
ever and  wherever  and  for  whatever  purpose  it  is  sought  to  be  used 
or  relied  on  as  a  valid  judgment.^*  The  effect  of  a  want  of  jurisdic- 
tion is  clearly  stated  in  an  early  decision  of  the  United  States 
Bupreme  court  in  the  following  language :  ** Where  a  court  has  juris- 
diction, it  has* a  right  to  decide  every  question  which  occurs  in  the 
cause,  and  whether  its  decision  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  and  orders  are  regarded  as  nulli- 
ties. They  are  not  voidable  but  simply  void,  and  form  no  bar  to  a 
recovery  sought,  even  prior  to  a  reversal,  in  opposition  to  them. 
They  constitute  no  justification ;  and  all  persons  concerned  in  exe- 
CQting  such  judgments  or  sentences  are  considered  in  lawas  trespass- 
ers."'^ Hence,  for  example,  if  a  judgment  is  merely  erroneous,  the 
title  acquired  by  a  sale  under  it  is  valid  and  cannot  be  impeached 
collaterally;  but  if  it  is  void  for  want  of  jurisdiction,  the  vendee 
takes  no  title  whatever,  and  the  sheriff's  deed  does  not  even  create  a 
doud  on  the  title  which  a  court  of  equity  can  remove.'*  So,  although 
a  jadgment  upon  a  note  rendered  by  a  court  having  no  jurisdiction 
of  the  case  is  void,  the  note  is  still  a  valid  security ;  it  is  not  merged 
in  the  judgment.'*  But  in  connection  with  this  rule  it  is  necessary 
to  remember  the  legal  presumptions  in  favor  of  the  judgments  and 
proceedings  of  courts  of  general  jurisdiction  and  the  rule  against 
collateral  attacks  upon  such  judgments.  The  result  deducible  from 
a  majority  of  the  cases  seems  to  be  that  it  is  only  when  the  judg- 


^  Fisher  v.  Hamden,  1  Paine.  65; 
Towns  V.  Springer.  9  Ga.  180;  Mobley 
V.  Mobley,  Id,  247;  Beverly  v.  Burke, 
13.  440,  54  Am.  Dec  851;  Central  Bank 
V.  Gibson,  11  Ga.  458;  Johnson  v.  John- 
son, 80  III.  215;  St  Lonls  A  S.  Coal  Co. 
▼.  Sandoval  Coal  Co.,  Ill  111.  82;  Swig- 
gari   V.  Barber,  4  Scam.  864,  89  Am. 


Dec.  418;  Miller  v.  Snyder,  6  Ind.  1; 
Seely  v.  Re  id,  8  Greene  (Iowa),  874. 

17  Elliott  V.  Peirsol,  1  Pet  828,  840, 
Trimble,  J.  See  also  Latham  v.  Edger- 
ton,  9  Cow.  227. 

u  Bowers  v.  Chaney,  21  Tex.  868;  Hol- 
land V.  Johnson,  80  Mo.  84. 

^Linn  v.  Carson,  82  Gratt  170. 
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ment  appears  upon  its  face  to  have  been  rendered  without  jurisdiction 
that  it  can  be  considered  a  mere  nullity  for  all  purposes.  This  will 
be  shown  more  fully  in  the  succeeding  chapters. 

It  has  been  held  that  a  void  judgment  may  be  accepted  as  valid 
by  the  consent  of  the  parties^  so  the  rights  of  third  persons  be  not 
prejudiced.  "All  the  parties  interested  may  lawfully  agree  to  con- 
firm an  invalid  transcript,  or  nugatory  judgment,  provided  the  con- 
firmation is  to  be  efficacious,  and  give  a  lien,  only  from  the  time  of 
the  agreement  properly  appearing."^  But  a  void  judgment  does  not 
fall  within  the  class  of  subjects  upon  which  a  legislature  may  operate 
retroactively  by  a  curative  or  confirmatory  statute.  An  act  of  the 
legislature  undertaking  to  validate  a  judgment  of  a  court  which  was 
void  for  want  of  jurisdiction,  would  be  an  attempted  exercise  of  judi- 
cial power  by  the  legislature,  since,  the  proceedings  in  court  having 
been  void,  it  would  be  the  statute  alone  which  should  constitute  an 
adjudication  upon  the  rights  of  the  parties;  and  it  would  also  be 
objectionable  as  contravening  the  constitutional  provision  which 
secures  to  every  man  the  enjoyment  of  his  property  except  as  the 
same  may  be  taken  from  him  by  "due  process  of  law,"  for  this  last 
phrase  includes  the  attaching  of  jurisdiction,  due  notice,  and  an 
opportunity  to  be  heard."  So  when  property  has  been  attempted  to 
be  taken  by  a  judicial  proceeding  which  is  void  for  want  of  jurisdic- 
tion, the  legislature,  for  similar  reasons,  cannot  validate  it."  But 
if  the  judgment  is  merely  defective,  erroneous,  or  irregular,  in  con- 
sequence of  the  non-observance  of  some  formality  which  the  legisla- 
ture might  have  dispensed  with  in  advance,  but  is  not  objectionable 
on  jurisdictional  grounds,  then  it  may  be  confirmed  or  validated  by 
a  retroactive  statute.** 

"^Kamsey  t.  Linn,  3  Rawle,  229.  ny  v.  Hattoon,  3  Allen,  861;  larmel  v. 

s^  Richards  ▼.  Rote,  68  Pa.  St  348;  •  Arthur,  7  Colo.  5. 

Lane  v.  Nelson,  79  Pa.  St.  407;  Pryor  ▼.  « Richards  v.  Rote,  68  Pa.  St.  34a 

Downey,  50  Cal.  888,  19  Am.  Rep.  656;  <>Lane  ▼.  Nelson,  79  Pa.  St.  407;  8ut« 

Griffin  t.  Cunningham,  20  Gralt  109;  v.  Union.  88  N.  J.  Law.  860;  Cooley. 

McDaniell  v.  Correll,  19  Dl.  226;  Den*  Const  Lim.  107;  Black,  Const  Prohib. 
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I  219.    Judgment  against  One  not  a  Party. 

A  jadgment  rendered  against  one  who  was  not  made  a  party  to 
the  suit,  or  who  does  not  appear  from  the  record  to  have  been  pro- 
ceeded against  in  the  action  or  to  have  had  his  day  in  conn,  cannot 
be  regarded  as  in  any  sense  a  valid  judgment.^  So  a  jadgment 
against  a  defendant  named  in  the  writ,  bat  not  made  a  party,  is 
merely  void.**  A  jadgment  cannot  pass  against  a  person  who  is  not 
mentioned  in  the  proceedings  and  who  has  not  joined  issue  or  made 
himself  a  ^arty;  and  a  mere  citation  served  on  such  person  does  not 
compel  his  appearance  or  justify  a  jadgment  by  default.**  Thus,  in 
a  suit  on  the  bond  given  by  the  defendant  in  an  attachment,  to  obtain 
a  return  of  the  property  attached,  it  appeared  that  the  jadgment  in 
the  original  action  was  rendered  against  the  sureties  in  the  bond, 
who  were  not  parties,  as  well  as  against  the  attachment-defendant; 
and  it  was  held  that  the  judgment  was  a  mere  nullity  as  to  the  sure- 
ties, although  it  was  not  void  as  to  the  defendant.'' 


§  220.    Notice  to  Defendant. 

It  18  an  unqaestioned  principle  of  natural  justice  that  a  man  should 
have  notice  of  any  legal  proceeding  that  may  be  taken  against  him, 
and  a  full  and  fair  opportunity  to  make  his  defense.  The  law  never 
acts  by  stealth;  it  condemns  no  one  unheard.  It  is  true  that  in  pro- 
ceedings in  rem  the  notice  may  be  constructive  only,  but  here  the 
action  is  direo  ed  against  the  thing  itself,  and  there  is  no  attempt  to 
fasten  a  personal  liability  upon  the  parties  concerned.^  It  is  true 
also  that  constructive  service  of  process  is  authorized  in  some  other 
eases,  but  not  for  the  purpose  of  a  personal  judgment.    A  personal 


Tord  V.  Doyle.  87  Cal.  ^46;  Over- 
street  V.  Davis,  24  Miss.  808;  Moseley 
T.  Cocke,  7  Leigb,  225. 

^Armstrong  v.  Harshaw,  1  Dev.  187. 

^  Bracey  v.  Calderwood,  86  La.  Ann. 
796. 

^  Cheek  t.  Pugb.  19  Ark.  574. 

*  A  late  case  holds  that  notice  and  an 
opportunity  to  be  beard  are  essential  to 


the  Jurisdiction  of  all  courts,  even  in 
proceedings  in  rem.  Dorr  v.  Rohr»  82 
Va.  850.  Where  a  suit  was  commenced 
by  attachment,  but  no  property  was  at- 
tached or  garnished,  and  there  was  no 
personal  service  on  the  defendant,  held, 
that  a  Judgment  recovered  in  such  suit 
was  a  nullity.  Judah  v.  Stephenson,  10 
Iowa,  408. 

(267) 


§  221 


LAW  OF  JUDGMENTS. 


[Ch.  12 


judgment  rendered  against  a  d^endant  without  notice  to  him,  or  an 
appearance  by  him,  is  without  jurisdiction  and  is  utterly  and  entirely 
void.^  "We  think  it  may  be  regarded  as  settled,  that  a  judgment  of 
any  court,  in  a  suit  requiring  ordinary  adversary  proceedings,  that 
appears  upon  its  face  or  may  be  shown  by  evidence  (in  a  case  where 
it  may  be  shown)  to  have  been  rendered  without  jurisdiction  having 
been  acquired,  by  notice,  of  the  person  of  the  defendant,  or  without 
jurisdiction  of  the  subject-matter,  is  void,  and  may  be  treated  as  being 
60  when  it  comes  in  question  collaterally."  ^  Nor  is  this  rule  confined 
to  judgments  at  law.  A  decree  in  chancery  against  a  defendant  who 
was  never  served  with  process  and  did  not  appear,  is  void  and  may 
be  set  aside  although  not  appealed  from.*^  And  if  the  court  has  not 
acquired  jurisdiction  of  the  person  of  the  defendant,  as  in  the  case 
that  no  sufficient  process  has  been  served  upon  him,  no  judgment, 
even  of  abatement,  can  be  rendered  against  the  plaintiff;  for  the 
defendant  must  become  a  party  before  the  court  before  he  can  have 
a  judgment.** 

§  221.    Statutes  dispensing  with  Citation. 

It  may  be  made  a  question  whether  the  legislature  of  a  state  can 
entirely  dispense  with  notice  or  citation  to  the  defendant  in  an  action. 


*^  Hollings worth  v.  Barbour,  4  Pet 
466;  Philadelphia,  eta,  R  Co.  v.  Trim- 
ble. 10  Wall.  867;  Windsor  v.  McVeigh, 
«8  U.  8.  277;  Pennoyer  v.  Nefl.  95  U.  8. 
727;  St.  Clair  ▼.  Cox,  106  U.  8.  853,  1 
Sup.  Ct  Rep.  854;  Freeman  v.  Alder- 
son,  110  U.  8.  188,  7  Sup.  Ct.  Rep.  165; 
Elliot  ▼.  McCormick,  144  Mass.  11;  Steen 
▼.  Steen.  25  Miss.  518;  Smith  v.  State,  18 
Sm.  &  Mar.  140;  Enos  ▼.  Smith.  7  Sm.  & 
Mar.  85;  Flint  River  Steamboat  Co.  ▼ 
Roberts.  2  Fla.  102,  48  Am.  Dec.  178 
Madden  v.  Fielding,  19  La.  Ann.  505 
Wilson  ▼.  Johnson.  80  Tex.  499;  Cape 
hart  V.   Cunningham,  12  W.  Va.  750 
Hawley  ▼.  Heyman,  28  La.  Ann.  847; 
Roberts  v.  Stowers,  7  Bush,  295;  North 
y.  Moore,  8  Eans.  148;  Ex  parte  Woods. 
8  Ark.  582;  Anderson  ▼.  Miller,  4  Blackf. 
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417;  Smith  ▼.  Myers,  6  Blackf.  228; 
Wort  ▼.  Finley,  8  Blackf.  885;  Ander- 
son ▼.  Hawhe,  115  111.  88,  8  N.  E.  Rep. 
566;  Anderson  ▼.  Brown.  9  Mo.  646- 
Tyler  ▼.  Peatt.  80  Mich.  63. 

«» Horner  ▼.  State  Bank,  1  Ind.  180, 48 
Am.  Dec.  855,  citing  Bliss  ▼.  Wilson.  4 
Blackf.  169;  Smith  t.  Myers,  5  Blackf. 
223;  Wort   ▼.  Finley.  8   Blackf.   835; 
Bloom  ▼.  Burdick,  1  Hill.  180;  Buchan- 
an ▼.  Rucker,  9  East,  192;  Shaefer  ▼. 
Gates,  2  B.  Mon.  458;  ShrlTer  ▼.  Lyon, 
2  How.  48;  Westervelt  ▼.  Lewis.  2  Mc- 
Lean, 611 ;  Lincoln  ▼.  Tower.  2  McLean, 
478;  Hollingsworth  ▼.  Barbour,  4  Pet 
466;  Campbell  v.  Brown,  6  How.  (Miss.) 
106;  Shelton  y.  Tiffin,  6  How.  168. 
^  Outhwite  ▼.  Porter,  18  Mich.  588L 
tt  King  ▼.  Poole,  86  Barb.  242. 
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That  this  would  be  within  its  competence,  is  strongly  intimated  in  an 
early  decision  of  the  supreme  coart  of  Georgia.  "It  is  contended," 
said  Lumpkin,  J.,  ''that  the  defendant  most  have  notice,  actual  or 
eonstrnctivey  otherwise  no  valid  judgment  could  be  rendered  against 
him.  We  are  not  inclined  to  controvert  this  general  rule.  On  the 
contrary  we  believe  it  to  be  well  established  by  the  authorities.  There 
are  several  suggestions  to  make,  however,  as  regards  this  principle. 
First,  that  it  only  obtains  in  the  absence  ot  positive  law.  The  legis- 
lature may  unquestionably  authorize  a  judgment  to  be  rendered 
against  a  party  without  notice.  Jf  the  expression  used  in  the  statute 
will  admit  of  a  doubt,  it  will  not  then  be  presumed  that  a  construe- 
tion  dispensing  with  notice  can  be  agreeable  to  the  intention  of  tbe 
legislature,  the  consequences  of  which  are  so  unreasonable.  But 
where  the  signification  is  manifest,  there  is  no  power  of  dispensation 
in  tbe  courts."  **  It  may  be  strongly  doubted,  however,  whether 
this  is  not  ascribing  an  excessive  power  to  the  legislature.  All  our 
constitutions  guarantee  the  rights  and  property  of  the  individual 
against  invasion  except  by  "due  process  of  law,"  which,  according  to 
an  eminent  writer,  means,  "in  each  particular  case,  such  an  exertion 
of  the  powers  of  government  as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class  of  cases  to  which  the 
one  in  question  belongs."**  We  are  unable  to  discover  any  possi- 
bility of  bringing  a  judgment,  rendered  without  any  species  of  notice 
to  the  defendant,  within  the  terms  of  this  definition.  The  question 
is  different  in  regard  to  tbe  constructive  service  of  process.  For  this, 
as  will  appear  hereafter,  can  in  general  only  be  used  in  a  proceeding 
in  rem^  or  one  analogous  to  a  proceeding  in  rem^  and  is  not  usually 
recognized  as  giving  jurisdiction  for  a  personal  judgment,  against 
the  defendant,  but  only  for  an  adjudication  upon  the  res  or  status 
involved  or  for  a  decree  which  avails  only  against  the  property  attached 
or  found  within  the  territorial  jurisdiction. 

"  Hint  River  Steamboat  Co.  v.  Foster,  Wall.  107  U.  8.  265,  2  Sup.  Ct  Kep.  669: 

6  Ga.  202,  48  Am.  Dec  248.  Hagar  v.  Reclamation  Distr.,  Ill  U.  S. 

^  Cooley.  Const.  Lim.  356.    And  see  707,  4  Sup.  Ct.  Rep.  668. 
Stuart  V.  Palmer,  74  N.  T.  190;  Ex  parts 
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§  222.    Statutes  regrulating  Mode  of  Citation. 


"It  is  competent  for  each  state  to  prescribe  the  mode  of  bringing 
parties  before  its  courts.  Althoagh  its  regulations  in  this  respect 
can  have  no  extra-territorial  operation^  they  are,  nevertheless^  bind- 
ing on  its  own  citizens.  For  in  respect  to  its  own  resident  citizens, 
it  is  undoubtedly  competent  for  the  legislature  to  prescribe  such 
modes  of  judicial  proceeding  as  it  may  deem  proper,  to  direct  the 
manner  of  serving  process,  the  notice  which  shall  be  given  to 
defendants,  and  to  declare  the  effect  of  a  judgment  rendered  in  pur- 
suance of  such  notice."  ^  Hence  a  judgment  rendered  in  accordance 
with  the  requirements  of  the  statute,  though  without  actual  notice  to 
the  defendant  of  the  pendency  of  the  suit,  but  upon  such  citation  as 
the  law  authorizes  (e.  g.,  leaving  a  copy  of  the  summons  at  his  last 
usual  place  of  abode,  though  be  is  then  out  of  the  state),  is  conclusive 
upon  the  parties  until  set  aside  by  some  direct  proceeding  for  that 
purpose.^  But  statutes  allowing  other  than  personal  service  of  pro- 
cess  must  be  strictly  complied  with  to  give  the  court  jurisdiction,  and 
it  is  held  that  this  compliance  must  appear  affirmatively  in  the  pro- 
ceedings.*' 

I  223.    Defects  in  the  Process. 

If  the  defendant  is  to  be  notified  of  the  pendency  of  an  action 
against  him,  it  is  obvious  that  the  notice  must  be  in  itself  sufficient 
to  bring  him  properly  before  the  court.  Jurisdiction  is  dependent 
on  the  form  and  nature  of  the  process  to  the  extent  that  it  can  only 
arise  from  a  proper  service  of  a  notice  substantially  sufficient  to 
apprise  the  party  of  everything  which  he  is  then  entitled  to  know.  If 
this  requirement  is  met,  although  there  may  be  a  defect  in  the  notice 
such  as  to  render  the  subsequent  judgment  irregular,  there  will  not 
be  such  a  want  of  jurisdiction  as  to  make  it  void.    Mere  cognizanee 

VTbouvenin  v.  Rodrigaes,  24  Tex.  584.  40  Am.  Dec.  HI.    ▲  Judgment  ran- 

468.  dered   against    lands   for    deliDquent 

"Hurlbat  ▼.  Thomas,  66  Conn.  181, 10  taxes,  without  the  statatoiy  notice,  ia 

Atl.  Rep.  566.  invalid.    Fortman  t.  Ragglea,  68  flL 

^  Zecharie  ▼.  Bowers,  1  Sm.  &  Mar.  207. 

(270) 


Ql  IS] 


VALIDITTy  AS  DEPXKDSNT  UPON  JURISDICTION. 


§  224 


of  the  existence  of  the  aetion  is  not  a  notice  in  the  legal  sense,  upon 
vhich  a  valid  judgment  can  be  rendered.  To  be  available^  the  notice 
mnst  inform  the  party  whose  rights  are  to  be  affected  of  what  is 
required  of  him  and  the  consequences  which  may  follow  if  he  neg- 
lects to  defend  the  action.*  Hence  a  judgment  rendered  upon  serv- 
ice of  a  notice  which  does  not  state  the  time  or  place  at  which  the 
defendant  is  required  to  appear  and  defend,  is  void."^  But  where  it 
appears  that  there  was  notice,  though  defective,  and  service,  though 
imperfect,  a  decision  of  the  court  to  which  the  process  was  returna- 
ble that  snch  notice  and  service  were  sufficient,  will  not  be  held  void 
in  a  collateral  proceeding.*  Thus  if  a  judgment  is  obtained  on 
unsealed  process,  and  is  afterwards  revived  without  objection,  the  want 
of  the  seal  does  not  impair  the  validity  of  the  judgment.^  80  where 
the  officer's  return  upon  mesne  process  is  not  signed.''*  And  a  judg- 
ment is  not  invalidated  by  the  fact  of  an  unnecessary  indorsement  of 
the  amount  upon  the  summons.*  Again,  a  judgiiient  in  an  action  in 
which  the  required  number  of  days*  notice  was  not  given  to  the  defend- 
ant is  erroneous,  but  not  void,  and  cannot  be  questioned  in  a  col- 
lateral proceeding.*  So  a  long  summons  issued  by  a  justice's  court 
against  a  non-resident  of  the  county  is  not  a  nullity,  though  the 
statute  declares  that  in  such  case  the  justice  shall  have  no  jurisdic- 
tion; the  defendant  waives  the  irregularity,  and  gives  jurisdiction  as 
to  his  person,  if  he  appears  and  pleads  to  the  complaint  without 
objection  to  the  process.* 

I  224.    Defects  in  the  Service. 

Although  the  service  of  process  in  an  action  may  have  been  charac- 
terized by  some  defect  or  irregularity,  it  does  not  necessarily  follow 


*  Peabody  v.  Phelps,  9  Cal.  218. 

*i^  Eitsmiller  v.  Kitchen.  24  Iowa,  168. 
Acceptance  of  service  is  no  waiver  of 
defects  in  a  summons  which  ga^e  no  no- 
tice of  any  time  of  appearance.  Falk- 
ner  v.  Gnild,  10  Wia  568. 

^  Shawhan  v.  Lofler,  24  Iowa,  217. 

^Heighway  v.  Pendleton,  16  Ohio, 
78S. 


^McEIrath  v.  Butler,  7  Ired.  808. 

^Larimer  v.  Clemmer.  81  Ohio  Bt 
499. 

^Ballinger  v.  Tarbell.  16  Iowa,  491, 
86  Anu  Dec.  627.  Bee  Glover  v.  Hoi- 
man,  8  Heisk.  619;  West  v.  Williamson, 
1  Swan,  277.  Compare  Johnson  v.  Ba- 
ker, 88  III.  98,  87  Am.  Dec.  298. 

«  Clapp  V.  Graves,  26  N.  T.  4ia 
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that  the  ensaing  judgment  will  be  void.  For  if  the  party  would  take 
advantage  of  such  a  matter,  he  must  do  so  in  the  action  itself  bj 
some  proper  motion  or  proceeding.  It  is  only  when  the  attempted 
service  is  so  irregular  as  to  amount  to  no  service  at  all,  that  there 
can  be  said  to  be  a  want  of  jurisdiction.  In  any  other  case,  there 
may  be  error  in  the  subsequent  proceedings,  but  they  will  be  sustained 
against  a  collateral  attack.^  But  a  judgment  recovered  by  default, 
upon  service  of  the  summons  by  delivery  of  a  copy  to  a  third  person 
who  is  not  a  resident  at  the  "house  of  defendant's  usual  abode/  is 
void  for  want  of  jurisdiction.^^  And  so  a  citation  addressed  to  and 
served  upon  a  stranger,  although  he  is  the  authorized  agent  of  the 
defendant,  is  not  binding  upon  the  latter  and  will  not  authorize  a 
judgment  against  him.^  So  a  judgment  by  default  is  void,  when  the 
service  had  upon  the  defendant  consisted  only  of  the  handing  to  him 
by  plaintiff's  attorney  of  a  copy  of  the  declaration  on  the  day  before 
the  original  declaration  was  filed. ^  And  the  same  consequences  were 
held  to  result  in  a  case  where  the  return  to  the  summons  was  made 
in  the  name  of  a  deputy-sheriff  instead  of  in  the  name  of  the  sheriff 
himself.^  And  it  is  said  that  where  the  sheriff  who  serves  the  writ 
is  himself  the  plaintiff,  the  judgment  in  the  suit  so  begun  is  a  nnlhty, 
and  the  defendant  may  restrain  it  by  injunction.^ 


^Campbell  v.  Hays,  41  Miss.  661; 
Christian  v.  O'Neal.  46  Miss.  660.  ''A 
distinction  is  to  be  made  between  a  case 
where  there  is  no  service  whatever,  and 
one  which  is  simply  defective  or  irregu- 
lar. In  the  first  case,  the  court  acquires 
no  Jurisdiction  and  its  Judgment  is 
void;  in  the  other  case,  If  the  court  to 
which  the  process  is  returnable  adjudges 
the  service  to  be  suflScient,  and  renders 
Judgment  thereon,  such  Judgment  is 
not  void,  but  only  subject  to  be  set  aside 
by  the  court  which  gave  it,  upon  sea- 
sonable and  proper  application,  or  re- 
versed upon  appeal. "  Isaacs  v.  Price, 
2  Dill.  851.    See  Cole  v.  Butler,  48  Me. 
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401;  Hendrick  v.  Whittemore,  105  Mass. 
28. 

«  Heffner  v.  Gunz,  29  Minn.  106, 18  N. 
W.  Rep.  842. 

«Waddill  V.  Payne,  28  La.  Ann.  778. 
In  an  action  against  a  firm,  the  error  of 
rendering  Judgment  against  the  mem- 
bers, upon  mere  service  at  their  place 
of  business,  is  not  waived  by  a  motioD 
for  a  new  trial  made  in  the  firm  name, 
but  subsequently  withdrawn.  Maries- 
thai  V.  Amburgh,  2  Disney,  586. 

^  South  Bend  Plow  Co.  v.  Manaban, 
62  Mich.  148,  28  K.  W.  Rep.  76a 

M  Rowley  v.  Howard,  28  CaL  40L 

n  Knott  y.  Jarboe,  1  Met  (Ey.)  50i 
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I  226.    Appearance  as  a  Waiver  of  Citation. 

A  defendant  who  voluntarily  enters  a  general  appearance  in  an 
action  thereby  cares  a  want  of  citation,  or  waives  any  objections 
which  he  may  have  to  defects  or  irregularities  in  the  notice,  process, 
or  service,  so  that  the  court  acquires  full  jurisdiction  over  his  per- 
son." "While  it  is  true  that  a  judgment  without  personal  service 
has  no  extra-territorial  force,  it  is  equally  true  that  an  appearanccr, 
either  in  person  or  by  attorney,  has  the  same  force  and  effect  as  per- 
sonal  service,  and  a  judgment  rendered  against  a  party  who  appears 
by  attorney  would  have  the  same  validity  in  any  state  of  the  Union 
as  where  it  was  rendered.""  And  it  is  held  that  a  defendant  who 
voluntarily  appears  and  answers,  although  the  answer  in  terms 
reserves  the  right  to  object  to  the  jurisdiction  of  the  court,  is  pre- 
cluded thereby  from  objecting  that  the  court  has  not  acquired  juris- 
diction of  his  person;  for  a  voluntary  appearance  is  equivalent  to 
personal  service  of  the  summons."*  But  it  is  necessary  that  he  should 
actually  enter  an  appearance  to  the  action  or  do  some  act  equivalent 
thereto.  A  recital  in  the  record,  by  the  clerk,  at  the  time  of  render- 
ing judgment,  that  the  defendant  had  appeared  at  a  previous  term, 
is  not  sufficient  evidence  of  an  appearance  to  warrant  a  judgment  as 
by  default."  And  a  general  entry  that  the  parties  appeared  means 
only  that  those  who  were  served  appeared."  It  is  also  to  be  remarked 
that,  in  order  to  have  this  effect,  the  appearance  must  be  general 
In  the  nature  of  things,  a  special  appearance,  entered  for  the  sole 
purpose  of  taking  advantage  of  defects  or  irregularities  in  the  process 


"B  Shields  v.  Thomas.  18  How.  258; 
Toland  ▼.  Sprague,  13  Pet  800;  Legee 
▼.  Thomas,  1  Blatchf.  11;  Payne  v. 
Famers'Bank,  29ConQ.  415;  Cristal  ▼. 
KeUy,  88  N.  Y.  285;  Fox  v.  Reed.  8 
Grant  (Pa.).  81;  Reynolds  ▼.  Lyon,  20 
6a.  225;  Tipton  v.  Wright.  7  Bush.  448; 
MiDeral  Point  R.  Co.  v.  Keep.  22  111.  9. 74. 
Am.  Dec.  124;  Miles  v.  Goodwin.  85I1L 
58;  Baker  v.  Kerr.  18  Iowa.  884;  Adams 
£zp.  Co.  V.  Hill.  48  Ind.  157;  Louisville, 
etc,  R.  Co.  V.  Nicholson.  60  Ind.  158; 
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Fulbright  ▼.  Cannefoz.  80  Mo.  425;  Suy- 
dam  V.  Pitcher.  4  Cal.  280;  Harris  v. 
Guin.  18  Miss.  563;  Choteau  v.  Rice.  1 
Minn.  102  (Gil.  166);  Anderson  v.  Mor- 
ris. 12  Wis.  689;  Lane  v.  Leech.  44 
Mich.  168. 

M  Wilson  ▼.  Zeigler,  44  Tex.  657. 

>*Mahaney  v.  Penman.  4  Dtier.  608. 

»  Kimball  v.  Merrick.  20  Ark.  12. 

M  Chester  v.  Miller.  18  Cal.  558.  Ses 
Barker  v.  Shepard.  42  Miss.  277. 
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or  service,  cannot  be  oonstrned  as  a  waiver  of  those  objectionB.*^  So 
an  appearance  by  motion  to  set  aside  a  default,  entered  against 
several  defendants  served,  is  not  such  an  appearance  as  will  cure  a 
want  of  service  upon  others,  and  it  is  error  to  render  a  final  judg- 
ment pending  snch  a  motion.^  But  where  a  defendant,  after  appear- 
ing specially  and  obtaining  an  order  setting  aside  the  service  of  an 
original  process,  submits  the  cause  for  decision  on  a  demurrer  to  the 
bill,  such  submission  constitutes  a  voluntary  appearance  and  gives 
the  court  jurisdiction  of  the  person.^  The  defendant  may  also 
appear  by  bis  authorized  attorney,  and  this  is  equally  efficacious,  in 
waiving  irregularities  and  conferring  jurisdiction,  as  an  appearance 
in  person.  Questions  may  sometimes  arise  as  to  the  right  of  an 
attorney  to  appear  for  the  defendant,  but  usually  such  an  appearance 
will  be  presumed  to  have  been  entered  with  authority.**  And  the 
record  showing  that  complainants  appeared  by  attorneys,  it  will  be  pre- 
sumed that  the  attorneys  had  authority  to  appear  for  all  the  com- 
plainants.*^ There  are  also  cases  holding  that  a  judgment  recovered 
against  a  defendant  who  was  not  served  with  process  and  had  no 
knowledge  of  the  suit,  but  for  whom  an  attorney  appeared  icithout 
authority,  cannot  be  attacked  for  want  of  jurisdiction  in  any  collateral 
proceeding  and  is  binding  upon  the  defendant.**  We  shall  consider 
this  point  in  a  later  section,  in  connection  with  the  rule  against  the 
collateral  impeachment  of  judgments.**  But  however  it  may  be*  in 
regard  to  domestic  judgments,  it  is  very  well  settled  that  when  the 
record  comes  from  another  state,  a  recital  in  it  that  the  defendant 
appeared  by  attorney  is  conclusive  of  the  fact  of  such  appearance, 
but  not  that  the  attorney  was  authorized  to  appear,  and  the  latter 
allegation  may  be  controverted  by  the  defendant.**  It  is  scarcely 
necessary  to  add  that  if  the  court  has  not  jurisdiction  of  the  subject^ 


»  Ames  v.WiDBor,  19  Pick.  207;  Allen  «>  Martin  t.  Judd,  SO  m.  78;  Leslie  ▼. 

▼.  Lee.  6  Wis.  478;  Campbell  ▼.  Swasey,  Fisber,  03  UL  lia 

13  Ind.  70;  Nye  v.  Liscom,  21  Pick.  268;  "  Potter  v.  Parsons,  14  Iowa.  288. 

Standley  v.  Arnow,  18  Fla.  861;  Micbels  «  Brown  ▼.  Kicbols.  42  N.T.  26;  Eng^ 

T.  Stark.  44  Micb.  22.  land  ▼.  Garner.  90  K.  Car.  197. 

w  Klemm  v.  Dewes.  28  HI.  817.  ^  Infra,  %  272. 

»  Lente  v.  Clarke.  22  Fla.  615, 1  Boutb.  •«  Infra,  voL  2,  g  908. 
flep.  149. 
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matter^  that  objection  is  not  waived  by  appearing  to  the  action.    For 
here  the  role  applies  that  ''consent  cannot  confer  jurisdiction. ** 


§  226.    Defendant's  Bight  to  be  heard. 

It  has  been  declared  by  the  snpreme  court  of  the  United  States 
that  "a  sentence  of  a  court  pronounced  against  a  party  without  hear- 
ing him  or  giving  him  an  opportunity  to  be  heard,  is  not  a  judicial 
determination  of  his  rights,  and  is  not  entitled  to  respect  in  any  other 
tribunal."  In  the  case  at  bar,  the  trial  court  had  caused  the  appear- 
anoe  of  the  defendant  to  be  stricken  out»  but  had  nevertheless  pro* 
ceeded  with  the  case  and  passed  a  judgment  affecting  his  rights. 
This,  in  the  opinion  of  a  majority  of  the  court,  was  equivalent  t.o 
denying  him  the  benefit  of  the  citation.  For  jurisdiction,  it  was  said, 
was  the  right  to  hear  and  determine,  not  to  determine  without  hear- 
ing. And  where,  as  in  that  case,  no  appearance  was  allowed,  there 
«OQld  be  no  hearing  or  opportunity  of  being  heard,  and  therefore 
there  could  be  no  exercise  of  jurisdiction.  By  the  action  of  the 
coart  the  defendant  was  excluded  from  its  jurisdiction.^  And  this 
doctrine  derives  some  support  from  the  cases  holding  that  oppor- 
tonity  to  be  heard  is  absolutely  essential  to  the  guarantee  of  ''due 
process  of  law."  *  Nevertheless,  for  the  reasons  stated  in  the  begip- 
ning  of  this  chapter,  in  defining  jurisdiction,  we  are  not  convinced 
that  irregularities  in  the  action  of  the  court,  even  so  gross  as  those 
mentioned,  can  properly  be  said  to  deprive  it  of  all  jurisdiction  and 

make  its  decision  a  mere  nullity. 

• 

I  227.    Judgments  against  Non-Besidents. 

It  is  a  principle  of  law,  too  well  settled  to  require  the  citation  of 
authorities  in  its  support,  that  the  sovereignty  of  a  state  or  country, 
for  judicial  as  well  as  other  purposes,  extends  only  to  its  own  citi- 
zens, or  resident  aliens,  or  persons  temporarily  within  its  borders, 
and  to  property  within  its  territory,  but  not  to  absent  non-residents. 

••Windsor  v.  McVeigh,  M  U.  &  274.         •Stuart  v.  Palmer,  74  N.  Y.  190. 
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In  many  of  onr  states,  however,  there  are  statutes  authorizing  the 
oommen cement  of  certain  classes  of  actions  by  a  merely  construct- 
ive service  of  process,  and  these  acts  apply  almost  exclusively  to 
proceedings  against  non-residents.  The  validity  of  judgments  ren- 
dered under  them  has  been  much  in  question  before  the  courts,  and 
principally  in  cases  where  a  judgment  so  given  in  one  state  has  been 
sought  to  be  enforced  in  another.  This  aspect  of  the  subject  will  be 
fully  considered  in  the  chapter  on  judgments  of  a  sister  state,  to 
which  the  reader  is  referred.  But  there  are  certain  divisions  of  the 
topic  which  must  be  treated  in  this  connection.  And  first,  a  dis- 
tinction must  be  carefully  noted  between  the  jurisdiction  over  the 
state's  own  citizens  and  that  over  aliens.  Every  sovereignty  has 
plenary  control  over  its  own  subjects,  and  it  may  authorize  a  judg- 
ment to  be  rendered  against  one  of  its  citizens,  upon  a  constructive 
notice  only,  and  although  he  is  temporarily  absent  from  its  domin- 
ions, and  such  a  judgment  must  be  everywhere  recognized  as  valid 
and  of  binding  force  and  effect.^  This  much  being  premised,  the 
contrary  rule  may  be  stated,  viz. :  that  a  personal  judgment  (as  dis- 
tinguished from  an  adjudication  upon  status  or  an  adjudication 
which  is  substantially  in  rem)  rendered  against  a  non-resident  upon 
a  species  of  constructive  service  only,  in  an  action  to  which  he  did 
not  appear,  is  limited  in  its  effects  to  the  state  or  country  where 
rendered,  and  elsewhere  is  a  mere  nullity.*    But  if  the  non-resi- 


*7  Beard  v.  Beard,  31  Ind.  821;  Doa^- 
lass  V.  Forrest,  4  Blng.  686;  Becquet  v. 
McCarthy,  H  B.  &  Ad.  051;  McRae  v. 
MattooD.lSPick.  58;  Henderson  v.  Stani- 
ford,  106  Mass.  604;  Orcatt  v.  Ranney, 
10  Gush.  188;  Welch  ▼.  Sykes.  8  Gilm. 
107;  Price  v.  Hickok,  89  Vt.  292;  Spen- 
cer V.  Brockway,  1  Ohio.  259,  18  Am. 
Dec.  615;  Rangely  v.  Webster,  11  K.  H. 
299;  Uinton  ▼.  Towns,  1  Hill  (8.  Car.) 
489;  Hunt  ▼.  Lyle,  8  Terg.  142;  Gilman 
7.  Lewis.  24  K.  J.  Law,  246. 

•^Schibsby  v.  Westenholz,  L.  R  6  Q. 
B.  165;  Buchanan  v.  Rucker,  9  East  192; 
Pennoyer  v.  Nelf,  96  U.  6. 714;  Bischoff 
V.  Weathered,  9  Wall.  812;  Cooper  v. 
Reynolds,  10  Wall.  808;  Thompson  v. 
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Whitman,  18  WaU.  457;  Knowles  v. 
Gaslight  Co.,  19  Wall.  68  IVArcy  ▼. 
Ketchum,  11  How.  166;  Phelps  v.  Brew- 
er, 9  Cnsh.  890;  Newcomb  v.  Peck,  17 
Vt.  802;  Carleton  v.  Bickford.  18  Gray, 
691;  Hoffman  ▼.  Hoffman,  46  K.  T.  80; 
Zepp  V.  Hager.  70  IlL  228;  Aldrich  v. 
Kinney.  4  Conn.  880;  Reber  v.  Wright, 
68  Pa.  8t  471;  Story,  ConfL  of  Laws.  § 
646.  No  personal  Judgment,  in  the  ab- 
sence of  a  citation  or  Its  eqaivalent, 
can  be  rendered  so  as  to  be  obligatory 
against  an  absentee;  the  only  good  pur- 
pose which  can  be  attained  by  calliog 
an  absent  person  in  warranty,  through  a 
curator  ad  hoc,  ia  the  giving  of  notice^ 
as  far  as  practicable,  to  the  warrantor. 
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dent,  being  within  the  state,  is  there  personally  served  with  process,* 
or  if  he  appears  in  the  aetion  by  a  duly  authorized  attorney,^  in 
either  case  the  court  has  jurisdiction  oyer  him  and  the  subsequent 
judgment  is  universally  to  be  regarded  as  valid.  And  error  in  ren- 
dering a  personal  judgment  on  default  against  a  defendant  who  is  a 
Don-resident»  and  had  notice  only  by  publication,  is  not  available  on 
behalf  of  a  co-defendant  who  appeared.**  In  some  of  the  states 
there  are  also  statutory  provisions  that  an  action  can  be  commenced 
and  judgment  rendered  only  in  the  county  in  which  the  defendant 
resides.  And  it  has  been  held  that  this  requisite  is  so  jurisdic- 
tional in  its  character  that  a  judgment  rendered  in  another  county 
is  void  and  incapable  of  ratification.''  But  the  better  view  appears 
to  be  that  the  defendant  may  waive  this  objection.'' 

I  228.    Extra-Territorlal  Service  of  Prooess. 

It  is  a  recognized  rule  of  international  law  that  ''no  sovereignty 
can  extend  its  process  beyond  its  own  territorial  limits  to  subject 
either  persons  or  property  to  its  judicial  decisions.  Every  exertion 
of  authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  inca- 
pable of  binding  such  persons  or  property  in  any  other  tribunals."'^ 
And  this  principle  is  fully  adopted  by  the  American  cases.  "Process 
from  the  tribunals  of  one  state  cannot  run  into  another  state  and 
summon  parties  there  domiciled  to  leave  its  territory  and  respond  to 
proceedings  against  them.  Publication  of  process  or  notice  within  the 
state  where  the  tribunal  sits  cannot  create  any  greater  obligation 
upon  the  non-resident  to  appear.     Process  sent  to  him  out  of  the 


of  the  pendency  of  the  action,  bnt  it 
does  not  Justify  the  rendition  of  a  final 
Judgment  Pagett  v.  Curtis,  15  La. 
Ann.  451. 

*Mowry  v.  Chaie,  100  Mass.  70; 
Downer  ▼.  Shaw,  22  N.  H.277;  Murphy 
T.  Winter,  18  Ga.  600. 

^Holt  T.  Alloway.  2  Blackf.  108; 
Walker  T.  Lathrop.  6  Iowa,  510.  A  court 
has  Jurisdiction  to  render  a  valid  Judg- 
ment against  a  corporation  of  a  foreign 
state,  whenever   the   corporation  ap- 


pears generally  by  attorney,  or  when 
legal  service  has  been  made  upon  it  ac- 
cording to  the  laws  of  the  state  where 
the  court  sits.  March  v.  Eastern  R.  Ck>., 
40  N.  H.  548,  77  Am.  Dec.  732. 

71  Pattison  v.  Smith,  98  Ind.  447. 

7*  Richardson  v.  Hunter.  28  La.  Ann* 
255;  Georgia  Railroad  &  Banking  Co. 
▼.  Harris,  5  Ga.  527. 

^Leach  v.  Eohn,  86  Iowa,  144. 

7«  Story,  Confl.  of  Laws,  g  580. 
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state,  and  process  published  within  it,  are  equally  unavailing  in  pro* 
oeedings  to  establish  his  personal  liability."  "  Therefore  if  a  sum* 
mons  is  sent  by  mail  to  a  non-resident  defendant  and  comes  to  hia 
hands,  or  is  served  upon  him  at  his  own  domicile  by  an  ofBcer  of  the 
law,  although  it  does  actually  apprise  him  of  the  suit  against  him, 
yet  it  has  no  greater  or  other  effect  than  a  porely  eonstraotive  or 
fictitious  service.  It  fails  for  lack  of  authority  in  the  sovereignty 
whence  it  emanated.  It  does  not  bind  him  to  appear,  and  no  judg* 
ment  can  be  rendered  on  it  which  will  be  recognized  as  valid  beyond 
the  limits  of  the  state  which  rendered  it.^*  In  some  of  the  states, 
however,  an  attempt  is  made  to  discriminate  between  the  two  species 
of  service,  and  to  attach  a  slightly  higher  value  to  actual  serviee, 
though  extra-territorial,  than  to  service  by  published  advertisement, 
probably  in  view  of  the  fact  that,  by  the  former  method,  it  is  certain 
that  the  defendant  will  at  least  be  informed  of  the  proceedings  against 
him.  Thus  in  Iowa,  under  a  statute  providing  that  ''when  a  judg- 
ment has  been  rendered  against  a  defendant  or  defendants,  served 
by  publication  only,  and  who  do  not  appear,"  such  defendant  may 
appear  within  two  years  and  move  the  court  for  a  retrial,  it  is  held 
that  this  provision  does  not  apply  to  the  case  of  a  defendant  who 
was  personally  served  outside  the  state  and  did  not  appear  in  the 
action.^ 


§  229.    Jurisdiction  by  Attachment  of  Non-Resident'B 

Property. 

Although  a  person  may  not  reside  in  a  particular  state,  it  frequently 
happens  that  he  may  have  property  there,  either  real  or  personaL 


wPennoyer  v.  Neflf.  05  XT.  8.  714,  737. 

^WilBon  y.  Graham,  4  Wash.  C.  C. 
68;  Hall  y.  Williams,  6  Pick.  232. 17  Am. 
Dec.  856;  Folger  y.  Columbian  Ins.  Co., 
99  Mass.  267;  Price  v.  Hickok,  89  Vt. 
292;  8teel  v.  Smith,  7  WatU  &  S.  447; 
Holmes  y.  Holmes,  4  Lans.  888;  Dunn 
y.  Dunn,  4  Paige,  425;  Latz  y.  Kelly,  47 
Iowa,  807;  Ilsey  y.  V^ilson,  1  Dev.  &  B. 
£q.  668;  Weil  y.  Lowenthal,  10  Iowa, 
676.    The  rule  applies  also  as  between 
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one  of  the  United  States  and  any  for- 
eign country.  The  J ndgment  of  a  Dana* 
dian  or  any  forelfirn  court,  upon  seryioe 
of  its  process  made  in  Michigan,  is  not 
binding  on  a  defendant  who  refused  to 
recognize  its  Jurisdiction,  and  it  will 
not  support  an  action  In  the  couiti  of 
Michigan.  McEwan  y.  Zimmer,  Si 
Mich.  766, 81  Am.  Rep.  882. 

77  McBride  y.  Ham,  62  Iowa,  79, 2  N. 
W.  Rep.  962. 
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And  this,  it  is  said,  will  give  the  eoarts  of  that  state  jurisdiotion  of 
actioos  against  him.  Acoordingly,  there  are  statutes  in  most  of  the 
Btfttes  providing  for  the  institution  of  suits  against  non*residents  by 
the  attachment  of  their  property  within  the  territory.  But  it  must  be 
carefully  noted  that  the  jurisdiction  is  in  reality  over  the  property^ 
not  the  person*  The  existence  of  property  within  a  state  gives  its 
courts  power  and  authority  to  adjudicate  upon  that  property  and  to 
cause  it  to  be  applied  in  satisfaction  of  the  debts  of  its  owner,  who* 
ever  and  wherever  he  may  be.  But  if  they  assume  to  investigate 
the  owner's  duties  and  determine  his  obligations,  their  authority  to 
do  so  is  merely  incidental  to  their  jurisdiction  over  his  property,  and 
because  such  an  inquiry  is  a  necessary  preliminary  to  a  right  dispo* 
sition  of  the  property,  but  not  because  they  have  any  control  over  his 
person.  Consequently,  "when  the  person  is  not  within  the  jurisdic- 
tion of  the  court,  and  his  property  is  within  its  jurisdiction,  a  judg- 
ment against  him  will  be  effectual  only  as  a  judgment  in  rem  acting 
upon  that  property." '*  Hence,  also,  if  the  defendant  was  beyond 
the  jurisdiction  and  was  only  constructively  notified  of  the  action, 
though  his  property  was  attached  within  the  state,  there  is  no  war- 
rant for  a  personal  judgment  against  him;  and  if  the  judgment  is 
expressed  in  general  language,  it  cannot  be  considered  or  treated  as 
a  judgment  in  personam,  but  only  as  a  judgment  in  remJ^  Further, 
a  judgment  founded  upon  this  species  of  jurisdiction  will  have  no 
force  or  effect,  beyond  the  state  where  it  was  rendered,  further  than 
to  bind  the  property  attached  and  disposed  of.*  For  the  further  elu- 
cidation of  this  subject  we  quote  the  following  from  an  opinion  of  the 
supreme  court  of  Minnesota.  "Such  a  judgment,  though  in  form  a 
judgment  in  personam^  is  in  effect  only  a  judgment  in  rem.    It  is  a 


^Lovejoy  v.  Albee,  88  Ue.  414,  64 
Am.  Dec  S80:  Molyneux  ▼.  8eymoar, 
aO  Ga.  440.  76  Am.  Dec.  662. 

^Johnson  v.  Dodge,  19  Iowa»  106; 
Payne  v.  Withenpoon,  14  B.  Hon.  270; 
Mickey  v.  Strattoo,  6  Bawy.  476;  Pack- 
ard V.  Matthews,  9  Gray,  811.  See 
Brown  ▼.  Tucker,  7  Colo.  80, 1  Pac.  Rep. 
281. 

» Phelps  V.  Holker,  1  Dall.  261;  Gal- 


pin  V.  Page,  18  Wall.  860;  Cooper  v.  Rey- 
nolds, 10  Wall.  808;  Pennoyer  v.  Neff, 
95  U.  8.  726;  Pawling  v.  Bird.  18  Johns. 
192;  McDermott  v.  Clary,  107  Mass.  601; 
Arndt  v.  Arndt,  16  Ohio,  88;  Woodraff 
V.  Taylor,  20  Vt  66;  McVlcker  ▼.  Bree- 
dy,  81  Me.  814;  Williams  v.  Preston,  8 
J.  J.  Mar.  600;  Story,  Confl.  of  Laws,  % 
649.    See  infra,  vol.  2,  g  904. 
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judgment  for  no  other  purpose  than  to  reach  the  property  which  a 
Don-resident' may  have  in  the  state,  but  who  is  not  personally  served 
with  process  therein.  It  is  confined  exclusively  to  such  property, 
and  is  of  no  further  force  when  that  is  exhausted.  Beyond  this  it  is 
evideuce  of  nothing ;  nor  does  it  bind  or  conclude  the  defendant  in 
anything.  An  action  could  not  be  maintained  on  it  in  any  other 
court  here  or  elsewhere;  nor,  in  my  opinion,  would  the  party  in 
whose  favor  it  was  rendered  be  precluded  thereby  from  still  bringing 
another  action  on  the  original  consideration,  for  any  balance  that 
might  be  due  to  him  after  exhausting  the  property  which  was  in  the 
Btate  at  the  time  jurisdiction  attached.  *  To  hold  that  a  judgment 
thus  rendered  has  any  vitality  after  exhausting  the  only  thing  over 
which  the  court  rendering  it  had  jurisdiction,  is  violative  of  a  prin* 
ciple  inherent  in  all  free  governments  and  which  constitutes  an 
inflexible  rule  at  common  law,  viz.,  that  no  one  can  be  condemned 
unheard. "  ^  Very  important  consequences  follow  from  considering  a 
judgment  of  this  character  as  one  in  rem  only.  Thus  it  cannot  be 
made  the  basis  of  an  action  of  debt.^  Nor  can  proceedings  be  taken 
against  the  defendant  to  compel  him  to  submit  to  an  examination 
concerning  his  property ;  nor  can  the  plaintiff  have  a  warrant  for  his 
arrest,  as  prescribed  by  the  code,  on  account  of  his  refusal  to  apply 
property  in  satisfaction  of  such  judgment.^  So  again,  the  power  of 
a  court  to  render  a  personal  judgment  against  the  mortgagor  for  a 
deficiency,  in  an  action  for  the  foreclosure  of  the  mortgage,  does  not 
extend  to  a  case  where  the  mortgagor  is  a  non-resident  and  has 
neither  appeared  in  the  action  nor  been  served  with  process  within 
the  state.  The  remedy  of  the  plaintiff  in  such  case  is  limited  to  the 
foreclosure  and  sale  of  the  equity  of  redemption  in  the  mortgaged 
premises.**  In  a  case  where,  after  attachment  of  property  and  pub- 
lication of  a  cittition,  the  plaintiff  filed  an  amended  petition,  setting 

n  Stone  v.  Meyers,  9  Miiiii.  803  (GiL  obtained  a  Judgment  against  adefend- 

287),  86  Am.  Dec.  104.  ant,  a  non-resident  of  the  state,  npoa 

^  Easterly  ▼.  Goodwin,  85  Conn.  378,  service  by  publication  only,  and  with- 

06  Am.  Dec  237.  out  his  appearance  in  court,  and  after^ 
» Bartlett  ▼.  McNeil,  60  N.  Y.  63.  wards  the  defendant  in  such  action 
^Schwinger  V.  Hickok,  63  K.  Y.  280.  brought   another  action,  as   plaintiff 

Where  a  plaintiff  in  possession  of  land     against  the  former  plaintiff,  as  defend* 
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np  an  entirely  new  cause  of  action,  on  which  judgment  by  default 
was  rendered  without  any  further  citation  being  pablished  or  service 
had,  it  was  held  that  the  court  acquired  no  jurisdiction  and  the  jadg- 
ment  was  entirely  void.*  Bat  after  an  appearance  and  plea  by  the 
defendant  in  a  suit  commenced  by  attachment,  in  which  there  has 
been  only  constructive  service  by  poblication,  the  suit  becomes  one 
in  per$onamt  and  a  personal  judgment  may  properly  be  rendered 
against  him.*  So  where  the  non-resident  defendant  acknowledges 
serviee  of  the  writ  and  waives  the  benefit  of  the  statutes  respecting 
absent  defendants.* 

§  230.    What  Property  boimd. 

There  are  numerous  intimations  in  the  books  (though  perhaps  no 
direct  decision)  to  the  effect  that  a  judgment  against  a  non-resident, 
founded  upon  constructive  service  and  attachment  of  property,  will 
be  valid  and  enforceable,  not  only  against  the  property  actually  seized, 
but  also  against  any  other  property  of  his  within  the  state.  In  other 
words,  that  any  property  of  the  defendant  found  within  the  territorial 
jurisdiction  may  be  subjected  to  execution  under  the  judgment, 
although  it  is  not  a  personal  obligation  against  him.  And  a  case  in 
New  Tork  holds  that  such  a  judgment  is  effectual  against  any  prop- 
erty within  the  jurisdiction  during  the  pendency  of  the  action  and 
which  was  or  might  have  been  seized  under  attachment  therein.* 
That  these  views  are  entirely  untenable  will  be  at  once  apparent  if 
we  consider  the  real  nature  of  such  a  proceeding.  It  was  shown  in 
the  preceding  section  to  be  substantially  a  proceeding  in  rem.  But 
in  a  proceeding  in  rem  jurisdiction  is  acquired  only  by  seizure  of  the 


ant^  in  the  courts  of  another  state,  hM, 
that  in  the  trial  of  such  subsequent  ac- 
tion, the  Judgment  in  the  first  action 
was  conclusiTe  of  the  rights  of  said  par- 
ties to  the  land  in  dispute.  Venable  v. 
Dutch,  87  Eans.  515,  15  Pac.  Rep.  520. 

*  Stuart  V.  Anderson,  70  Tex.  588,  8 
&  W.  Rep.  295. 

^Ken  y.  Swallow,  83  HL  879;  Darrah 
T.  Watson.  86  Iowa,  116. 


•^Richardson  v.  Smith.  11  Allen.  184. 

»  Fislie  V.  Anderson,  88  Barb.  71.  And 
in  Vermont  it  is  held  that  a  Judgment 
against  a  non-resident  defendant,  ren- 
dered without  notice,  will  not  be  ad- 
Judged  inyalid  as  a  matter  of  law.  be- 
eause  the  property  returned  as  attached 
was  of  merely  nominal  value.  Stevens 
V.  Fisher,  80  Yt  200. 
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rei,  and  the  judgment  is  enforceable  only  against  the  res.  It  is  there* 
fore  contrary  to  fundamental  principles  to  attempt  to  extend  its  oper* 
ation  against  property  which  was  not  seized,  althonghy  being  within 
the  territorial  limits  of  the  state,  it  might  have  been  attanbed*  And 
many  well  considered  cases  are  explicit  in  declaring  that  sach  a  jndg* 
ment  has  no  other  force  or  validity  whatever  than  to  justify  the  dis-- 
position  made  of  the  property  which  was  actually  attached  apon 
mesne  process  in  the  action.* 


§  231.    Service  by  Publicatloxi  without  Attachment. 

Some  of  the  decisions  hold  that  constructive  service  by  pnblica* 
tion,  without  attachment  of  property,  will  give  the  court  such  jarisdio- 
tion  over  a  non-resident  that  its  judgment,  though  not  enforceable 
beyond  the  state,  may  be  satisfied  out  of  any  property  of  the  defend- 
ant found  within  the  borders  of  the  state ;  *  or  any  property  which 
was  within  the  state  at  the  time  the  order  for  publication  was  made, 
and  which  is  not  removed  or  sold  to  a  bona  fide  purchaser  before  the 
judgment."  But  this  position  was  successfully  controverted  in  the 
important  and  leading  case  of  Pennoyer  v.  Neff,^  and  the  rule  estab- 
lished that  such  a  judgment  (except  in  an  action  for  divorce,  which 
is  governed  by  special  rules,  to  be  considered  hereafter  ^)  is  simply 
and  entirely  void  for  all  purposes.  The  correct  view  is  so  clearly  and 
ably  stated  in  this  decision  that  we  quote  at  some  length  from  the 
opinion.  ''The  want  of  authority,"  said  Field,  J.,  ''of  the  tribunala 
of  a  state  to  adjudicate  upon  the  obligations  of  non-residents,  where 
they  have  no  property  within  its  limits,  is  not  denied  by  the  court 
below;  but  the  position  is  assumed  that,  where  they  have  property 
within  the  state,  it  is  immaterial  whether  the  property  is  in  the  first 
instance  brought  under  the  control  of  the  court  by  attachment  or 


»  Pennoyer  v.  Neff.  05  U.  S.  714;  Gra-  ••  Quart  v.  Abbott.  109  Ind.  888, 1  K. 

ham  ▼.  Spencer,  14  Fed.  Rep.  003;  East-  £.  Rep.  476,  52  Am.  Rep.  662. 

man  v.  Wadleigh.  65  Me.  251.  20  Am.  'i  Jarvis  v.  Barrett,  14  WIb.  69L 

Rep.  605;  Coleman's  Appeal,  75  Pa.  St  n05  U.  S.  714. 

441;  Tabler  v.  Mitchell.  62  Miss.  487;  »InJ¥a,  toL  2,  §§024-038. 
Johnson  y.  Holley.  27  Mo.  504. 
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some  other  eqcivalent  act,  and  afterwards  applied  by  its  jndgment  to 
the  satisfaction  of  demands  against  its  owner;  or  snoh  demands  be 
first  established  in  a  personal  action,  and  the  property  of  the  non- 
resident be  afterwards  seized  and  sold  on  exeontion.  Bat  the  answer 
to  this  position  has  already  been  given  in  the  statement  that  the 
jorisdiction  of  the  coart  to  inquire  into  and  determine  his  obligations 
at  eQ  is  only  incidental  to  its  jarisdiction  over  the  property.  It  a 
jurisdiction  in  that  respect  cannot  be  made  to  depend  npon  facts  to 
be  ascertained  after  it  has  tried  the  canse  and  rendered  the  judg- 
ment. If  the  judgment  be  previously  void,  it  will  not  become  valid 
by  the  subsequent  discovery  of  property  of  the  defendant,  or  by  hia 
subsequent  acquisition  of  it.  The  judgment,  if  void  when  rendered, 
will  always  remain  void ;  it  cannot  occupy  the  doubtful  position  of 
being  valid  if  property  be  found  and  void  if  there  be  none.  Even  il 
the  position  assumed  were  confined  to  cases  where  the  non-resident 
defendant  possessed  property  in  the  state  at  the  commencement  of 
the  action,  it  would  still  make  the  validity  of  the  proceedings  and 
judgment  depend  upon  the  question  whether,  before  the  levy  of  the 
execution,  the  defendant  had  or  had  not  disposed  of  the  property. 
If  before  the  levy  the  property  should  be  sold,  then  according  to  this 
position,  the  judgment  would  not  be  binding.  This  doctrine  would 
introduce  a  new  element  of  uncertainty  in  judicial  proceedings.  The 
eontrary  is  the  law;  the  validity  of  every  judgment  depends  upon  the 
jarisdiction  of  the  court  before  it  is  rendered,  not  upon  what  will 
occur  subsequently."  ** 

!  882.    Statutes  authoriziiig  Constructive  Service  to  be 

strictly  construed. 

All  exceptional  methods  of  obtaining  jurisdiction  over  persons, 
natural  or  artificial,  not  found  within  the  state,  must  be  confined  to 
the  cases  and  exercised  in  the  way  precisely  indicated  by  the  statute.'^ 
Hence  the  statutory  provisions  for  acquiring  jurisdiction  of  a  defend- 

MPennoyer  v.  Keff,  95  U.  S.  714.  And        "^Hebel  v.  Amazon  Ins.  Ca,  38  Mich. 
•66  MitcheU  v.  Gray.  18  Ind.  128;  Smith     400. 
V.  McCutchen,  88  Mo.  415. 
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ant  by  pablication  of  the  snmmoBS,  in  the  stead  of  a  personal  service, 
must  be  strictly  and  exactly  pursued.^  As  it  has  been  well  said,  "no 
principle  is  more  vital  to  the  administration  of  justice  than  that  no 
man  should  be  condemned  in  his  person  or  property  without  notice 
and  an  opportunity  to  make  his  defense.  And  every  departure  from 
this  fundamental  rule,  by  a  proceeding  in  rem,  in  which  a  publication 
of  notice  is  substituted  for  a  service  on  the  party,  should  be  subjected 
to  a  strict  legal  scrutiny.  Jurisdiction  is  not  to  be  assumed  and 
exercised  in  such  cases  upon  the  general  ground  that  the  subject- 
matter  of  the  suit  is  within  the  power  of  the  court.  This  would  dis- 
pense  with  the  forms  of  law,  prescribed  by  the  legislature  for  the 
security  of  absent  parties.  The  inquiry  should  be,  have  the  requi- 
sites of  the  statute  been  complied  with,  so  as  to  subject  the  property 
in  controversy  to  the  judgment  of  the  court,  and  is  such  judgment 
limited  to  the  property  named  in  the  bill  ?  If  this  cannot  be  answered 
in  the  affirmative,  the  proceedings  of  the  court  beyond  their  jurisdic- 
tion are  void."  "^  Thus,  defendants  cannot  be  summoned  by  publica- 
tion unless  shown  to  be  non-residents.^  And  where,  under  the  statute, 
a  summons  and  return  are  necessary  to  give  the  court  jurisdiction, 
an  indorsement  on  the  writ  acknowledging  service  is  not  sufficient." 
So  a  judgment  following  a  service  of  summons  purporting  to  be  by 
publication,  but   which  was  made  without  affidavit  and  order,  is 


M  People  y.  Hnber,  20  Cal.  81;  Pink- 
ney  v.  Pinkney,  4  Greene  (Iowa),  824; 
Hodges  V.  Brett,  Id,  845;  Edrington  v. 
AUsbrooks,  21  Tex.  186.  Thus,  con- 
structive notice  by  publication  is  al- 
lowed in  divorce  proceedings,  but  the 
statute  authorizing  it  must  be  strictly 
complied  with.  "In  obtaining  con- 
structive service  in  this  way  a  strict 
compliance  with  the  method  pointed 
out  by  statute  must  be  observed.  While 
experience  demonstrates  that  this  mode 
of  giving  a  court  Jurisdiction  of  the 
person  is  necessary  in  many  Instances, 
yet  courts  are  Jealous  of  abuses  in  the 
application  thereof.  They  tolerate  the 
omission  of  no  material  step  re- 
quired by  the  law  in  connection  there- 
with.   The  statute,  at  the  time  these 
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actions  for  divorce  were  commenced, 
commanded  the  *  usual  exertion  on  the 
part  of  the  sheriff  to  serve  the  sum- 
mons,' notwithstanding  the  proceed- 
ings by  publication.  Rev.  St  Colo.  c. 
18,  §  8.  And  it  has  been  held  by  this 
court  that  in  divorce  suits  under  that 
practice,  a  return  n&n  inventus,  before 
the  return  day  of  the  writ,  would  not 
support  a  notice  by  publication,  and 
left  the  court  without  authority  to  pro- 
ceed to  Judgment  Clayton  v.  Clay- 
ton's Heirs»  4  Colo.  410;  Vance^s  Heirs 
V.  Maroney,  Id,  47;  Palmer  v.  Cowdrey, 
2  Colo.  6. "  Israel  v.  Arthur,  7  Colo.  5. 
1  Pac.  Rep.  438. 

•7  Boswell  V.  Otis.  9  How.  886.  850. 

M  Johnson  v.  Patterson,  12  Ind.  471. 

MChickering  v.  Failes,  28  III  M7. 
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void.'**  And  bo  if  the  affidavit  npon  which  the  order  for  pablieation 
issued  was  sabstantially  defective,  there  is  no  jarisdiction  of  the 
defendant.^  Again,  a  jndgment  which  is  invalid  beeanse,  service 
being  made  by  publication,  it  was  not  shown  that  a  copy  of  the  peti- 
tion and  notice  was  mailed  to  the  defendant,  or  that  his  residence 
was  unknown  (that  being  required  by  the  usual  wording  of  the  stat- 
nte),  cannot  be  cured  by  giving  such  proof  afterwards.'**  In  case  of 
notice  by  publication,  the  oonrt  acquires  no  jarisdiction  until  proper 
proof  of  a  compliance  with  the  statute  requisitions  is  made  to  appear 
of  record.'**  And  an  order  of  the  court  directing  non-resident  defend- 
ants to  be  notified  by  publication,  will  not  authorize  a  judgment 
against  resident  defendants  who  have  not  been  duly  served  with  pro- 
cesB.'** 

Before  leaving  the  subject  of  constructive  service  of  process,  it 
must  be  remarked  that  a  non-resident  may  be  brought  within  thd 
jurisdiction  of  an  appellate  court  by  mere  publication  of  the  notice, 
when  it  appears  that  he  was  personally  cited  or  duly  appeared  in 
the  action  in  the  trial  court.  This  is  not  a  real  exception  to  the  rule 
of  jurisdiction,  but  is  based  upon  the  consideration  that  the  whole 
controversy,  from  its  inception  in  the  court  below  to  its  final  deter- 
mination by  the  court  above,  is  but  one  suit.  "Actual  notice  ought  to 
be  given  in  all  cases  where  it  is  practicable,  even  in  appellate  tribu- 
nals; but  whenever  personal  service  has  been  rendered  impossible  by 
the  removal  of  the  appellee  or  defendant  in  error  from  the  jurisdic- 
tion, service  by  publication  is  sufficient  to  give  the  appellate  tribunal 
jurisdiction  of  the  subject  and  the  person,  provided  it  appears  in  the 
record  that  personal  notice  was  given  in  the  subordinate  court,  and 
that  the  party  there  appeared  and  litigated  the  merits  of  the  con- 
troversy. "*•• 

^People  V.  Mullan,  86  CaL  896,  4  Am.  Dec.  117;  Byram  v.  McDowell,  16 

Pftc  Rep.  84a  Lea,  681. 
^ Braley  v.  Seaman,  80  Cal.  610.  ^^Tomeroj  v.  Betta,  81  Mo.  419. 

^Hodaon  v.  Tibbetta,  16  Iowa,  97.  >»  Nations  v.  Johnson,  34  How.  196. 


^Tonia  v.  Wiihrow,  10  Iowa,  806, 77 
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§  233.    Joint  Defendants. 

By  the  common  law,  where  process  issued  against  two,  on  a  joint 
cause  of  action,  and  only  one  appeared,  the  other  must  be  outlawed 
before  there  could  be  any  further  proceedings*  ^^  And  in  this  country, 
— independently  of  statutes, — where  a  suit  is  instituted  against  sev- 
•eral  defendants  jointly,  and  one  is  not  served  with  process,  and  the 
court  assumes  jurisdiction  and  proceeds  to  render  judgment  against 
them  all,  such  judgment  is  absolutely  void,  so  far,  at  least,  as  con« 
•cems  the  defendant  not  served.^^  Thus,  where  suit  is  brought 
against  three  and  process  issued  to  all,  but  it  appears  to  have  been 
served  upon  two  only,  there  being  no  return  as  to  the  third,  and  none 
of  the  three  answer,  judgment  should  not  be  entered  by  default  gen- 
erally, without  amendment,  discontinuance,  or  some  other  action 
taken  in  regard  to  the  defendant  not  served.^  So  where  there  are  sev- 
eral defendants,  and  part  are  served  in  time  and  others  are  not,  judg- 
ment cannot  be  entered  against  any  at  the  return  term,  but  the  case 
must  be  continued.^* 

§  234.    Joint  Judgment  as  an  Entirety. 

Supposing  a  judgment  to  be  entered  in  violation  of  the  common 
law  rule  just  stated — that  is,  a  joint  judgment  where  some  of  the 
•defendants  were  not  served — ^it  becomes  important  to  determine 
whether  it  must  be  regarded  as  void  for  all  purposes  and  in  respect 


iM  Edwards  v.  Carter,  1  Strange,  478. 

w  Wilbur  V.  Abbot.  60  N.  H.  40; 
Odom  V.  Denny,  16  Gray,  114;  McDoel 
y.  Cook,  d  N.  Y.  110;  Jones  v.  Reed,  1 
Johns.  Cas.  20;  Boaz  v.  Heister,  6  Serg. 
&  R  18;  Vandiver  v.  Roberts.  4  W.  Va. 
498;  Martin  v.  Williams,  42  Miss.  210,  97 
Am.  Dee.  456;  Moody  v.  Lyles.  44  Miss. 
121;  Ayer  v.  Bailey,  6  How.  (Miss.)  688; 
Faver  v.  Briggs,  18  Ala.  478;  Houston 
V.  Ward,  8  Tex.  124;  Bayless  v.  Daniels, 
6  Tex.  140;  Johnson  v.  Yaughan,  0  B. 
Mon.  217;  Hickey  v.  Smith,  6  Ark.  456; 
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Dunn  V.  Hall,  8  Blackf.  82;  Allen  v. 
Chadsey,  1  Ind.  809;  Brockman  v.  He- 
Donald,  16  111.  112;  Swift  V.  Green.  20 
111.  178;  Treat  v.  McCall,  10  Cal.  511; 
Proctor  y.  Lewis,  50  Mich.  829. 15  N. W. 
Rep.  495.  In  Ohio,  it  is  said  that  a 
Judgment  against  all  of  several  defend- 
ants, where  only  a  part  areserTod  with 
process,  is  erroneous  but  not  void. 
Douglass  V.  Massie,  16  Ohio,  271,  47 
Am.  Dec.  875. 

iM  Rogers  v.  Harrison,  44  Tex.  109. 

»»  Evans  v.  Gill,  25  HI.  116. 
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io  all  parties,  or  merely  voidable  as  against  those  who  were  not 
notified.  This  qnestion  has  been  considered  in  a  preceding  section; 
and  it  was  there  shown  that,  notwithstanding  a  great  conflict  of 
aathorities,  the  better  opinion  was  that  such  a  judgment  is  at  most 
voidable  as  to  the  defendant  not  served,  while  it  oaght  to  stand  as  a 
perfectly  valid  adjudication  against  the  other  until  reversed,  but  that, 
if  carried  up  by  appeal  or  writ  of  error,  it  must  be  reversed  as  to 
both  the  defendants.'^  In  case  of  a  purely  joint  liability  there  may 
be  justice  in  adhering  to  the  stricter  view;  but  otherwise  the  concep- 
tion of  a  judgment  as  an  entirety  appears  to  be  highly  technical  and 
ill  adapted  to  the  purposes  of  justice. 

i  286.    Joint  Judgment  authorized  by  Statute! 

In  order  to  escape  the  rigor  of  the  common  law  rule  above  stated, 
eeveral  of  the  states  have  passed  statutes  which  provide  that  where 
an  action  is  instituted  against  two  or  more  defendants  upon  an  alleged 
joifU  liability,  and  some  of  them  are  served  with  process,  but  juris- 
diction is  not  obtained  over  the  others,  the  plaintiff  may  still  proceed 
to  trial  against  those  who  are  before  the  court,  and  if  he  recovers, 
may  have  judgment  against  all  the  defendants  whom  be  shows  to  be 
jointly  liable,  but  it  must  be  so  entered  as  to  be  enforceable  only 
against  the  joint  property  of  all  and  the  separate  property  of  those 
served.'^^  But  this  statute  must  be  strictly  followed;  the  judgment 
must  be  in  form  against  both ;  and  a  judgment  against  the  one 
served  alone  is  erroneous  in  substance."'  Nor  can  the  clerk,  upon 
the  application  of  the  plaintiff,  enter  judgment  upon  default  against 
the  party  served  only ;  a  judgment  so  entered  is  void."'  And  if  it 
should  appear  upon  the  trial  that  the  contract  in  suit  was  not  joint, 
but  was  made  with  one  of  the  defendants  only,  then  of  course  the 
etatute  does  not  apply,  and  the  plaintiff  should  be  nonsuited."*    Fur- 

uo  Svpra.  §  311.  87,  40  Am.  Dec.  810;  Stehr  ▼.  Olber- 

uiCode  Ciyil  Proc.  CaL  g  418;  Code  mann,  49  N.  J.  Law,  688,  10  Atl.  Rep. 

^f  N.  T.  §  186;  Gunzberg  v.  Miller,  89  647. 

Mich.  SO;  Johnson  v.  Lough,  22  Minn.         ^^  Kelly  v.  Van  Austin,  17  Cal.  564. 

:20e.  11*  Fleming  v.  Freeae,  26  N.  J.  Law, 

112  Nelson  v.  Boat  wick,  5  Hill  (N.  T.),  268. 

(287) 


§287 


LAW  OF  JUDGMBNIB. 


[Ch.  12 


ther,  if  the  defendant  who  was  not  served  was  a  non-resident  of  the 
state,  and  did  not  appear  in  the  action,  the  judgment,  so  far  as  eon- 
oerns  him,  can  have  no  extra-territorial  validity  nor  be  enforced 
against  him  in  the  state  of  his  domicile.  And  it  is  held  that  even  in 
the  courts  of  the  state  which  rendered  the  judgment  he  would  be 
allowed  to  show,  in  avoidance  of  the  judgment,  that  he  was  not  a 
joint  contractor,  as  it  is  that  fact  alone  that  makes  such  judgment 
binding  upon  him.^^ 

§  236.    Statatoxy  Several  Judgment. 

In  a  number  of  the  states,  according  to  the  statute  law,  or  the 
practice  prevailing  in  the  courts,  and  in  derogation  of  the  common 
law,  if  two  or  more  persons  are  sued  in  a  joint  action,  the  plaintiff 
may  proceed  against  any  one  or  more  of  them  upon  service  of  process 
on  them,  notwithstanding  there  may  be  others  not  served,  and  if  fiis 
contention  is  successful,  be  may  have  judgment  against  those  served, 
excluding  the  others.^'*  In  Vermont,  in  a  case  where  process  was 
sued  against  two  persons,  who  were  declared  against  as  joint  prom- 
issors,  and  service  was  made  upon  one  only,  the  other  not  becoming  a 
party  in  court,  and  evidence  was  given  showing  that  the  person 
served  alone  made  the  promise  declared  on,  it  was  held,  under  the 
law  of  that  state  relating  to  such  cases,  that  a  judgment  might  be 
recovered  against  the  person  so  making  the  promide."' 

§  237.    Judgment  against  Partners. 

At  the  common  law,  where  a  partnership  is  sued,  each  member  of 
the  firm  must  be  brought  within  the  jurisdiction  of  the  court  by  due 


u«  Barker  v.  Brink,  24  N.  J.  Law,  888. 

lie  iQg|.abam  v.  Gildemeester,  2  CaL 
88:  Hirschfield  v.  Franklin,  6  Cal.  007; 
Kelley  v.  Bandini,  60  Cal.  680;  Simpson 
V.  Prather,  6  Oreg.  86;  Loney  v.  Bailey, 
48  Md.  10;  Hunt  v.  Anderson.  88  Miss. 
559;  Raney  t.  McRae,  14  Ga.  589. 40  Am. 
Dec.  660;  Moore  y.  Estes,  79  Ey.  282; 
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Caldwell  ▼.  Harp,  2  McCord,  275;  Her- 
chants'  Bank  v.  Evans,  9  W.  Ya.  878; 
Norfolk  &  W.  R.  Co.  ▼.  Shippers'  Com- 
press Co.,  88  Ya.  272.  2  a  £.  Rep.  189; 
Fender  t.  Styles.  81  HI.  460;  Dillon  ▼. 
Porter,  86  Minn.  841.  81  N.  W.  Rep.  66; 
Bennett  t.  Townsend.  1  Nebr.  460. 
u7  Hodges  T.  Eastman,  12  Yt  USa 
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citation.  Henoe  where  an  aotion  ia  institnted  against  several  per- 
sons  eonstitating  a  partnership,  either  before  or  after  its  dissolution, 
and  one  partner  is  not  served  with  process,  and  judgment  is  rendered 
against  them  all,  such  judgment  will  be  voidable  so  far  as  concerns 
the  partner  who  was  not  served^"  On  similar  principles,  and  since 
one  partner  cannot  bind  his  co-partner  by  a  forthcoming  bond  to 
which  he  has  signed  the  latter's  name  without  authority,  a  statutory 
judgment  on  such  bond  is  void  as  to  the  partner  not  signing,  for 
want  of  jurisdiction.'^'  In  those  states,  however,  where  the  "joint 
debtor  acts"  are  in  force,  if  not  all  the  partners  are  served  with  pro- 
cess, still  a  judgment  may  be  rendered  against  the  firm,  to  be 
enforced  against  the  partnership  property  and  the  individual  property 
of  the  partners  served.^  But  such  a  judgment  will  have  no  extra- 
territorial validity  against  any  partner  who  was  not  served  and  did 
not  appear,'^  the  case  being  governed  by  the  same  rules  which  apply 
in  any  other  action  against  joint  defendants.  And  in  California  it 
is  held  that,  where,  in  an  action  against  a  partnership  on  a  joint  lia- 
bility, the  complaint  and  summons  designate  the  defendants  individ- 
ually, with  a  description  that  they  are  partners  doing  business  under 
a  firm  name,  the  judgment  can  only  be  against  the  parties  served, 
and  not  against  a  defendant  not  served  with  summons  or  who  does 
not  appear,  though  he  be  a  member  of  the  partnership.^ 


>»  Hall  V.  Lanning,  91 U.  a  160;  Ingra- 
ham  V.  Qildemeester,  2  Cal.  88;  Schloss 
V.  White,  16  CaL  68;  Inos  v.  Winspear, 
18  CaL  897;  St.  John  v.  Holmes.  20 
Wend.  609,  82  Am.  Dec.  608;  Mitchell 
▼.  Oreenwald,  48  Miaa.  167;  Dreser  v. 
Wood.  15  Eans.  844;  Harford  v.  Street, 
46  Iowa.  594;  Bowler  v.  Huston,  80 
Gratt.  266.  IS2  Am.  Rep.  678;  Faver  v. 
Briggs,  18  Ala.  478;  Anderson  v.  Ar- 
nette.  27  La.  Ann.  287;  Gaiennie  v. 
Akin.  17  La.  42.  86  Am.  Dec.  604. 

u*  Smith  v.  Tapper,  4  Sm.  &  Mar.  261, 
48  Am.  Dec  488. 

u^Kewlon  v.  Heaton,  42  Iowa.  598; 
Patten  v.  Cunningham,  68  Tex.  666.    A 
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Judgment  to  the  effect  that  plaintiff  do 
recover  of  the  member  served  a  certain 
sum  ^for  which  let  execution  issue,  to 
be  levied  upon  the  goods  and  chattels 
of  the  firm  and  upon  the  individual 
property  of  the  defendant  served  with 
citation.*  is  a  valid  Judgment  against 
the  partnership,  under  which  the  part- 
nership property,  real  as  well  as  per^ 
sonal.  may  be  seized  and  sold.  Alex- 
ander V.  Stern.  41  Tex.  198. 

"»Hall  V.  Lanning.  91  U.  S.  160; 
Scott  V.  Bogart,  14  La.  Ann.  261. 

« Davidson  v.  Knox,  67  Cal.  143.  7 
Pac.  Rep.  418. 
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§  238.    Appearance  for  Defendant  not  Served. 

In  an  action  npon  contract  against  several  defendants,  where  only 
a  part  are  served  with  process,  bnt  others  voluntarily  appear,  a  judg- 
ment for  the  plaintiff  must  be  against  all  the  defendants  appearing.^** 
But  where  an  attorney  appears  specially  for  one  defendant  in  an 
action  against  two,  and  afterwards,  as  attorney  for  ''the  defendant," 
acknowledges  judgment  in  favor  of  the  plaintiff,  it  is  a  good  judg- 
ment only  as  to  the  defendant  for  whom  such  attorney  appeared,  and 
a  joint  execution  is  erroneous.''* 

I  239.    Construction  of  Judgment  against  *^ Defendants** 

generally. 

Where  process  is  served  only  on  a  part  of  the  defendants  named 
in  the  writ,  and  judgment  is  taken  against  "the  defendants,"  with- 
out naming  them,  and  without  any  appearance  of  those  not  served, 
the  judgment  will  be  understood  to  be  only  against  those  who  were 
duly  served.^  In  some  of  the  states,  the  rendition  of  a  judgment 
against  a  defendant  who  was  not  served  and  who  did  not  appear  is 
considered  to  be  a  mere  clerical  mistake  which  may  be  amended  on 
motion  in  the  trial  court. '^ 

§  240.    Jurisdiction  of  the  Subject-Matter. 

Thus  far  we  have  been  considering  the  questions  connected  with 
the  acquisition  of  jurisdiction  over  the  defendant's  person.  We  turn 
now  to  the  equally  important  subject  of  the  validity  of  judgments 
as  dependent  upon  jurisdiction  of  the  subject-matter.  And  firstp  it 
is  an  inflexible  rule  that  any  judgment  rendered  by  a  court  upon  a 

^IdoBher  v.  Small,  5  Pa.  St.  221;  v.  Baynbam,  5 Humph.  886. 18  Am.  Dec 

HeatOQ  y.  Collins,  7  Blackf.  414;  Hall  488;  Winchester  v.  Beardin,  10  Humph. 

V.  Law.  2  WatU  &  &  121.  247.  51  Am.  Dec.  702;  Neal  ▼.  Single- 

^  Eimmel  y.  Eimmel,  5  Serg.  &  R  ton,  26  Ark.  491.    Per  e<nUra,  Langley 

294.  y.  Grill.  1  Col.  Ter.  71. 

i»  Morgan  y.  Morgan.  2  Bibb.  888;        >»  ISavage  y.  Walehe.  26  Ala.  610;  Ber- 

Clark  y.  Finnell,  16  B.  Mon.  829;  Boyd  gen  y.  Bolton,  10  Mo.  658. 
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matter  not  within  its  jurisdiction  is  null  and  void,  incapable  of  ratifi- 
eakion»  and  subject  to  collateral  impeachment.'^  The  principles 
which  govern  this  point  have  been  well  stated  in  the  following  lan- 
guage: "1*  Where  the  judicial  tribunal  has  general  jurisdiction  of 
the  subject-matter  of  the  controversy  or  investigation,  and  the  spe- 
cial facts  which  give  it  the  right  to  act  in  a  particular  case  are 
averred  and  not  controverted,  upon  notice  to  all  proper  parties,  juris- 
diction is  acqnired  and  cannot  be  assailed  in  any  collateral  proceed- 
ing. 2.  Where  the  judicial  tribunal  has  not  general  jurisdiction  of 
the  subject-matter  under  any  circumstances,  no  averment  can  sup- 
ply the  defect,  no  amount  of  proof  can  alter  the  case,  no  consent  can 
confer  jurisdiction.  8.  Where  the  judicial  tribunal  has  not  general 
jurisdiction  of  the  subject-matter,  but  may  exercise  it  under  a  par- 
ticular state  of  facts,  those  facts  must  be  specially  averred  and 
established,  and  when  so  established  on  a  hearing  of  all  proper  par- 
ties, cannot  be  impeached  in  any  collateral  proceeding."^  If  we 
inquire  more  particularly  into  the  meaning  of  the  terms  here 
employed,  the  answer  is,  that  ''by  jurisdiction  over  the  subject- 
matter  is  meant  the  nature  of  the  cause  of  action  or  of  the  relief 
sought;  and  this  is  conferred  by  the  sovereign  authority  which  organ- 
izes the  court,  and  is  to  be  sought  for  in  the  general  nature  of  its 
powers,  or  in  authority  specially  conferred."^  Now  the  powers  to 
be  exercised  by  a  court  may  be  prescribed  and  defined  in  several 
different  ways,  though  always  emanating  from  the  sovereign  author- 
ity of  the  state.  First,  the  constitution  or  statute  which  creates 
the  court  may  specifically  enumerate  the  classes  of  actions  or  sub- 
jects of  controversy  to  which  its  jurisdiction  shall  extend.  This  is 
UBually  the  casein  respect  to  the  original  jurisdiction  of  the  supreme 
courts,  and  in  respect  to  probate  and  similar  courts.  Or  else  the 
power  may  be  conferred  in  general  language;  as  where  a  court  of 
record  is  invested  with  "general  original  jurisdiction  in  all  cases, 

^  Smith  V.  Knowltoii,  11  N.  H.  191;  Wamslej  v.  Robinson,  28  La.  Ann.  798; 

Hone  V.  Presly.  26  N.  H.  299;  Eaton  v.  Gilliland  v.  Seller,  2  Ohio  St  228;  Webb 

Badger,  83  N.  H.  228;  Reel  v.  Elder,  62  v.  Carr.  78  Ind.  455. 

Pa.  8t  808;  Lyles  v.  Bollea,  8  S.  Car.  i^Bamstead  v.  Read,  81  Barb.  669. 

258;  Ponce  v.  Underwood,  55  Ga.  601;  i»  Cooper  v.  Reynolds,  10  Wall.  808. 
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civil  or  criminal,  at  law  or  in  equity,"  or  where  a  separate  chancery 
court  is  given  f;eneral  equity  powers.  And  here  no  subject  will  be 
intended  to  be  out  of  the  jurisdiction  of  the  court,  unless  clearly 
shown  to  be  so  by  law.  Or  the  power  to  bear  and  determine  a  par- 
ticular class  of  actions  or  proceedings  may  be  granted  to  a  tri- 
bunal specially  organized  for  that  purpose  or  to  one  of  the  aaaal 
courts  in  addition  to  its  common  law  powers.  Or  finally,  the  limita- 
tions of  the  jurisdiction  may  be  introduced  by  way  of  exception  or 
reservation  from  the  general  powers  granted.  And  this  may  be 
either  by  withdrawing  certain  classes  of  actions  from  the  cognizance 
of  the  court,  as  where  a  justice  of  the  peace  is  forbidden  to  try  any 
suit  involving  the  title  to  real  estate;  or  by  fixing  a  money  limit 
below  which  the  jurisdiction  shall  not  attach,  as  is  the  ease  in  respect 
to  most  controversies  before  the  circuit  courts  of  the  United  States; 
or  by  designating  the  amount  above  which  the  jurisdiction  shall  ter- 
minate, as  is  usual  in  regard  to  justices'  and  other  inferior  courts.^ 
But  in  every  case,  where  jurisdiction  of  the  subject-matter  is  chal- 
lenged, recourse  must  be  had  to  the  sources  of  jurisdiction,  whether 
constitution  or  statute,  and  if  they  show  a  want  of  authority  in  the 
court  to  adjudicate  upon  the  particular  controversy,  its  judgment 
must  be  considered  incurably  void.  And  an  unconstitutional  statute, 
it  will  be  remembered,  can  have  no  avail  as  a  source  of  jurisdiction; 
a  judgment  rendered  under  it  is  entirely  without  validity.^ 

§  241.    Snfflciency  of  Declaration. 

In  one  of  the  early  cases  before  the  supreme  court  of  the  United 
States  it  was  said,  ''if  the  petitioner  states  such  a  case  in  hiis  peti- 
tion that  on  a  demurrer  the  court  would  render  a  judgment  in  his 


i>oin  Jones  v.  Jones,  8  Dev.  SCO,  it 
was  beld  that  a  Judgment  of  a  magis- 
trate for  a  sum  above  his  Jurisdiction 
being  void,  no  action  could  be  main- 
tained on  it.  But  some  other  cases  hold 
that  a  Judgment  of  a  court  of  record, 
founded  upon  a  Judgment  of  a  Justice 
of  the  peace  which  la  in  excess  of  his 
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Jurisdiction  and  consequently  void,  is 
erroneous  but  not  void,  and  will  stand 
good  against  collateral  attacka.  Moore 
V.  Martin.  88  Cal.  428;  Hinds  v.  WaUis, 
13  Serg.  &  R.  218.  But  it  la  difficult  to 
see  how  a  nullity  can  be  made  the  bar 
sis  of  an  action. 
Ml  Supra,  §  210. 
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favor,  it  is  an  nndonbted  case  of  jarisdiotion."^  Bat  prol  ably  this 
was  not  meant  as  equivalent  to  saying  that  if  the  petition- were 
demarrable  there  would  be  no  jurisdiction.  Indeed  it  would  be 
impossible,  on  any  rational  theory,  to  make  the  jurisdiction  depend 
apon  the  validity  of  the  case  stated  by  the  plaintiff.  For  the  court 
must  pass  upon  the  sulBSoiency  of  the  declaration,  and  jurisdiction  to 
proceed  at  least  so  far  must  be  acquired  by  the  mere  filing  of  the 
pleading  and  service  of  process.  But  it  is  equally  certain  that  a 
ooart  cannot,  in  ordinary  cases,  initiate  a  proceeding  $ua  sponte. 
Its  jurisdiction  and  power  remain  at  rest  until  called  into  activity  by 
the  application  of  a  suitor.  Jurisdiction  of  the  subject-matter, 
therefore,  dynamically  considered,  depends  upon  the  act  of  the  parties 
in  invoking  the  aid  of  the  law,  in  some  regular  manner,  for  the 
determination  of  their  controversy.  A  court  has  no  more  power, 
until  its  action  is  called  into  exercise  by  some  sort  of  pleading,  to 
render  a  judgment  in  favor  of  a  party,  than  it  has  to  enter  a  judg- 
ment againzt  him  until  he  has  been  brought  within  its  jurisdiction 
by  some  method  known  to  the  law.'"* 

§  242.    JuriBdictioii  of  Question  decided. 

Besides  jurisdiction  of  the  person  of  the  defendant  and  of  the  gen« 
eral  subject-matter  of  the  action,  it  is  necessary  to  the  validity  of  a 
judgment  that  the  court  should  have  had  jurisdiction  of  the  precise 
question  which  its  judgment  assumes  to  decide,  or  of  the  particular 
remedy  or  relief  which  it  assumes  to  grant.  In  other  words  a  judg- 
ment which  passes  upon  matters  entirely  outside  the  issue  raised  in 
the  record  is  so  far  invalid.  "Jurisdiction  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject-matter  in  the  given  case. 
To  constitute  this  there  are  three  essentials.  First,  the  court  must 
have  cognizance  of  the  class  of  eases  to  which  the  one  to  be  adjudged 
belongs.  Second,  the  proper  parties  must  be  present.  And  third, 
the  point  decided  must  be,  in  substance  and  effect,  within  the  issue. 

^United  States  v.  Arredonda,  6  Pet     And  see  Humphries  v.  Bartee,  18  Miss. 
TOS.  288. 

^Dunlap  V.  Southerlin,  63  Tex.  88. 
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That  a  court  cannot  go  out  of  its  appointed  sphere,  and  that  its 
action  is  void  with  respect  to  persons  who  are  strangers  to  its  pro- 
ceedings, are  propositions  established  by  a  multitude  of  authorities. 
A  defect  in  a  judgment  arising  from  the  fact  that  the  matter  decided 
was  not  embraced  within  the  issue  has  not,  it  would  seem,  received 
much  judicial  consideration.  And  yet  I  cannot  doubt  that,  npon 
general  principles,  such  a  defect  must  avoid  a  judgment.  It  is 
impossible  to  concede  that  because  A.  and  B.  are  parties  to  a  suit,  a 
court  can  decide  any  matter  in  which  they  are  interested,  whether 
such  matter  be  involved  in  the  pending  litigation  or  not.  Persons 
by  becoming  suitors  do  not  place  themselves  for  all  purposes  under 
the  control  of  the  court,  and  it  is  only  over  those  particular  interests 
which  they  choose  to  draw  in  question  that  a  power  of  judicial  decis- 
ion arises.  If,  in  an  ordinary  foreclosure  case,  a  man  and  his  wife 
being  parties,  the  court  of  chancery  should  decree  a  divorce  between 
them,  it  would  require  no  argument  to  convince  everyone  that  such 
decree,  so  far  as  it  attempted  to  affect  the  matrimonial  relation,  was 
void;  and  yet  the  only  infirmity  in  such  a  decree  would  be  found, 
upon  analysis,  to  arise  from  the  circumstance  that  the  point  decided 
was  not  within  the  substance  of  the  pending  litigation.  In  such  a 
case  the  court  would  have  acted  within  the  field  of  its  authority,  and 
the  proper  parties  would  have  been  present;  the  single  but  fatal  flaw 
having  been  the  absence  from  the  record  of  any  issue  on  the  point 
determined.  The  invalidity  of  such  a  decree  does  not  proceed  from 
any  mere  arbitrary  rule,  but  it  rests  entirely  on  the  gronnd  of  com- 
mon justice.  A  judgment  upon  a  matter  outside  of  the  issne  mast 
of  necessity  be  altogether  arbitrary  and  unjust,  as  it  concludes  a 
point  upon  which  the  parties  have  not  been  heard.  And  it  is  upon 
this  very  ground,  that  the  parties  have  been  heard,  or  have  had  the 
opportunity  of  a  hearing,  that  the  law  gives  so  conclusive  an  effect 
to  matters  adjudicated.  And  this  is  the  principal  reason  why  judg* 
ments  become  estoppels."  '^ 

On  this  principle,  where  a  widow  brought  suit  for  the  sole  purpose 
of  having  dower  assigned  her  in  her  deceased  husband's  lands,  the 

i>«  Munday  v.  Vail,  84  N.  J.  Law.  418.      Stockton,  48  N.  J.  £q.  211, 10  AU.  Rep. 
To  tbe   same   effect   see  ReynoldB  v.     885. 
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heirs  at  law,  who  were  infants,  being  made  defendants,  and  the  court 
not  only  directed  an  assignment  of  dower,  bat  of  its  own  accord 
decreed  a  sale  of  the  residue  of  the  land  belonging  to  the  heirs,  it  was 
held  that,  the  court  having  exceeded  its  jurisdiction,  the  decree  of 
sale  was  void  and  might  be  collaterally  attacked.^  In  these  cases 
the  court  lacked  jurisdiction  of  the  subject  or  question  which  it 
assumed  to  pass  upon  because  such  matter  was  not  submitted  to  it 
by  the  parties.  But  the  same  result  will  follow  if,  being  invested 
with  jurisdiction  for  a  single  purpose  in  a  special  statutory  proceed- 
ing, it  transcends  the  limit  and  attempts  to  exercise  its  powers  for 
other  purposes  also.  Thus  where  a  statute  provides  for  an  action  to 
foreclose  a  mortgage  against  a  non*resident  defendant,  upon  publica- 
tion of  summons,  and  authorizes  a  decree  to  be  made  for  the  sale  of 
the  mortgaged  premises  to  satisfy  the  debt  secured  thereby,  the  court 
exhausts  its  jurisdiction  in  making  the  decree  contemplated,  and  if, 
in  addition  thereto,  it  proceeds  to  award  a  personal  judgment  for  a 
sum  of  money  against  the  defendant,  such  judgment,  being  beyond 
its  power,  is  void.** 

{  243.    IjOBS  of  Jurisdictloxi* 

In  general,  when  jurisdiction  has  once  fully  attached  in  a  cause, 
it  will  continue  until  the  final  disposition  of  the  controversy.  But 
this  is  not  invaiiably  the  case,  and  a  court  may  lose  the  jurisdiction 
which  it  has  once  rightfully  acquired,  after  which  it  can  make  no 
farther  order  or  judgment.  Such  is  the  case  when  the  cause  has  been 
taken  up  on  appeal  or  error,  and  especially  after  the  court  of  review 
has  pronounced  its  judgment.*^  So  where  a  pending  litigation  is 
removed  from  the  state  court  to  a  federal  court  under  the  act  of  Con. 
gress  in  that  behalf.  Upon  the  filing  of  a  proper  petition,  in  a  remov- 
able cause,  the  rightful  jurisdiction  of  the  state  court  ceases  instantly, 
and  every  subsequent  exercise  of  jurisdiction  by  it,  including  its  judg- 

wSeamster  ▼.  Blackstoek,  88  Ya.  28d.  142;  Fithian  ▼.  Monks,  48  Mo.  602;  Bos- 
98.  £.  Rep.  86.  well  ▼.  DickersoD,  4  McLean.  262. 

"■Wood  V.  BUnbeny,  21  Ohio  St.        »  Boynton  v.  Foster,  7  Met  416. 

(296) 


§244 


LAW  OP  JUDOMENT& 


[Ch.  12 


ment  if  one  is  rendered,  is  erroneous,  if  not  absolutely  void  J"  The 
same  result  would  follow,  we  apprehend,  if  a  statute  should  deprive 
a  court  in  which  an  action  was  pending  of  jurisdiction  over  that  class 
of  suits  and  transfer  it  to  another  tribunal,  provided  the  law  were 
explicitly  made  applicable  to  pending  cases.  And  sometimes  it  may 
happen  that  jurisdiction  is  lost  by  the  expiration  of  the  term,  with- 
out judgment  rendered  and  without  a  proper  continuance,^ 

§  244.    Jurisdiction  attaching,  Error  does  not  Vitiate. 

In  any  case  where  the  court  has  jurisdiction  of  the  subject-matter 
of  the  action,  and  the  parties  are  before  it  by  due  service  of  proper 
process,  the  jurisdiction  is  never  ousted  by  the  erroneous  exercise  of 
the  power  which  it  confers,  and  the  judgment  in  the  ease,  though  it 
may  be  marked  by  error  which  will  cause  its  reversal  by  a  higher 
court,  is  not  for  that  reason  void.^^ 


itt  Dillon,  Removal  of  CauBOB  (6th 
edn.).  §§  185-«. 

U0  See  iupra,  g§  170, 180.  In  Wiscon- 
sin, the  failure  of  a  Jnstice  to  enter  in 
his  docket  the  place,  as  weU  as  the  time, 
to  which  a  cause  pending  before  him 
is  adjourned,  defeats  his  Jurisdiction 
(unless  the  parties  voluntarUy  appear 
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in  the  action  subsequentlyVand  ren- 
ders all  subsequent  proceedings  there- 
in void.  Witt  V.  Henge.  68  Wis.  24A, 
16  N.  W.  Rep.  609. 

^^Ex  parte  Bigelow,  118  TJ.  &  828^  6 
Sup.  Ct.  Rep.  648;  Ex  parte  Kellogg,  6 
Yt  609;  Moore  v.  Robison,  6  Ohio  St. 
803;  Buckmaster  v.  Carlin,  8  Scam.  lOi. 
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OHAFTEB   XnL 
OOLLATEBAL  IMPEACHMENT  OF  JUDOMENT& 

*-    "TnEMrm  Gkkerai<  Ruia. 

IS  ^^-  Jadgmento  not  to  be  Attacked  Collaterally. 

246.  To  what  Jadgmenta  the  Rule  appHea. 

247.  Tax  Jadgmenta. 
S4a  Adjadications  In  BankruptQj. 
I49l  Awarda. 

M.  Jadgmenta  of  Inferior  Conrta. 

S61.  Co-Ordlnate  Conrta. 

862.  What  conatitntea  a  Collateral  Attack. 

BBS.  Proceedinga  to  prevent  Ezeeation  of  the  Judgment 

S64.  Ilabeoi  Carpus  Proceedinga. 

566.  Errora  and  Irregular! tiea  not  Reviewable. 
356.  Juriadiction  may  be  examined. 

567.  Conatitutionality  of  Statutes 

568.  Juriadiction  to  render  the  Particular  Sentence. 
968.  SutBciency  of  Proceaa  or  Pleadinga. 
960.  To  what  Partiea  the  Rule  appliea. 

^  ^    ^O^  ERB0K8  Aim  Ibreqularitibb. 

^  861.  Erroneoua  and  Irregular  Judgmenta. 

968.  Miatakea  in  the  Judgment. 

868.  Irregular  or  Defective  Serviot. 

864  Objectiona  aa  to  Partiea. 

866.  Legal  Diaability  of  ParUea. 

866.  Diaqnalification  of  Judge. 

867.  Judgment  for  Excessive  Amount 

868.  InautBciency  of  Evidence. 
860.  Illegal  or  Inanf&cient  Cauae  of  Action, 

f0gt  UL   Fob  Waht  of  Jxtbibdiotioh. 

870.  Juriadiction  of  Superior  Courta  preaumed. 

871.  Silence  or  Incompleteneaa  of  the  Record. 
f                                         878.  Appearance  by  Attorney. 

/  878w  Juriadictional  Recitala. 

•  874.  Deciaion  of  the  Court  upon  ita  own  JuriadictioiL 

876.  Caaea  denying  Concluaiveneaa  of  Record. 
876b  Argumenta  on  the  Concluaiveneaa  of  Recorda. 

877.  Ko  Preaumption  agalnat  the  Record. 

876.  Judgment  Void  on  ita  Face  may  be  Attacked  Collaterally. 

878.  Superior  Courta  exercising  Special  Statutory  Powera. 
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Pabt  IIL    Fob  Want  of  Jubisdiction— Ck>]itinued. 

8  280.  Summary  Proceedingi. 

281.  ConBtructiTe  Service  of  ProcoBi. 

282.  JadgmeDto  of  Inferior  Courts  not  aided  by  Presumptloni. 
288.  Superior  and  Inferior  Courts  distinguished. 

284.  Probate  Courta. 

286.  Federal  Courts. 

286.  Justices  of  the  Peace. 

287.  Record  of  Inferior  Court*  showing  Jurisdiction.  Is  Condnsiye; 

288.  No  Presumption  of  Validity  on  Direct  AtUck. 

289.  Foreign  Judgments. 

Pabt  IV.    Fob  Fbaud. 

290.  Whether  Parties  can  Impeach  Judgment  for  Fraud. 

291.  Fraud  in  Procuring  the  Judgment 

292.  Fraud  in  the  Cause  of  Action. 

298.  Creditor  may  show  Fraud  in  a  Judgment 

294.  Fraud  must  affect  the  Creditors. 

29&  What  Creditors  allowed  to  allege  Fraud. 

29d.  False  Testimony. 

Pabt  I.    Thb  General  Bulb. 

S  246.    Judgments  not  to  be  Attacked  Collaterally. 

Where  the  oourt  has  jnrisdiction  of  the  parties  and  the  subjeot-mat* 
ter  in  the  particular  case,  its  judgment,  unless  reversed  or  annolled  in 
some  proper  proceeding,  is  not  open  to  attack  or  impeachment,  by  par- 
ties or  privies,  in  any  collateral  action  or  proceeding  whatever.^    "The 


1  Elliot  V.  Piersol,  1  Pet  840;  Gray  v. 
Brignardello,  1  Wall.  637;  Secrist  v. 
Green,  8  Wall.  744;  Gunn  ▼.  Plant,  94 
U.  8b  064;  Bank  of  United  States  ▼. 
Voorbees,  1  McLean,  221;  Woodman  v. 
Smith,  87  Me.  21;  Gorrlll  v.  Whittier,  8 
N.  fl.  265;  Porter  v.  Gile,  47  Vt  620; 
Hendrick  v.  Wbittemore,  105  Mass.  28; 
Smith  ▼.  Shaw,  12  Johns.  256;  People 
▼.  Downing,  4  Sandf.  189;  Eean  v.  Mc- 
Einsey,  2  Pa.  St.  80;  Billings  v.  Russell, 
28  Pa.  St.  189,  62  Am.  Dec.  830;  Yaple 
V.  Titus,  41  Pa.  St  195.  80  Am.  Dec. 
604;  Wood  v.  Bayard,  68  Pa.  St.  820; 
Fridge  v.  State,  8  Gill  &  J.  108,  20  Am. 
Dec.  468;  Lancaster  v.  Wilson,  27 
Gratt.  624;  Howison  v.  Weeden,  77  Va. 
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704;  Fox  ▼.  Ck)ttage  Building  Asa'n,  81 
Va.  677;  Skinner  ▼.  Moore,  2  Dev.  A  B. 
188,  80  Am.  Dec.  155;  Morris  v.  Gentry, 
89  K.  Car.  248;  Bridges  ▼.  Nicholson, 
20  Ga.  90;  Yickery  v.  Scott«  20  Ga.  798; 
Archer  ▼.  Guill,  67  Ga.  195;  Moore  v. 
Ware,  61  Miss.  206;  Insurance  Co.  v.  De 
Blanc.  81  La.  Ann.  100;  EentT.  Brown, 
88  La.  Ann.  802;  Sutherland  ▼.  DeLeon, 
1  Tex.  250,  40  Am.  Dec.  ICO;  Lee  ▼. 
Eingsbury,  18  Tex.  68,  62  Am.  Dec 
546;  Tadlock  v.  Kccles,  20  Tex.  788, 
78  Am.  Dec.  218;  Willis  v.  Ferguson.  46 
Tex.  496;  Paul  ▼.  Smith.  82  Kj.  451; 
Thacker  v.  Chambers,  5  Humph.  818. 
42  Am.  Dec.  481;  Hall  ▼.  Hefflej,  6 
Humph.  444;    Lewis  v.    Bimonton,  8 
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doctrine  of  this  eoart,  and  of  all  the  oonrts  of  this  country,  is  firmly 

• 

eetablisbedy  that  if  the  court  in  which  the  proceedings  took  place  had 
jurisdiction  to  render  the  judgment  which  it  did,  no  error  in  its  pro* 
ceedings  which  did  not  affect  the  jurisdiction  will  render  the  pro- 
ceedings Toid,  nor  can  such  errors  be  considered  when  the  judgment 
is  brought  collaterally  into  question.*' '  This  principle  is  not  merely 
an  arbitrary  rule  of  law  established  by  the  courts,  but  it  is  a  doctrine 
which  is  founded  upon  reason  and  the  soundest  principles  of  public 
policy.  "It  is  one,"  says  the  court  in  Virginia,  ** which  has  been 
adopted  in  the  interest  of  the  peace  of  society  and  the  permanent 
security  of  titles*  If,  after  the  rendition  of  a  judgment  by  a  court  of 
eompetent  jurisdiction,  and  after  the  period  has  elapsed  when  it 
becomes  irreversible  for  error,  another  court  may  in  another  suit 
inquire  into  the  irregularities  or  errors  in  such  judgment,  there  would 
be  no  end  to  litigation  and  no  fixed  established  rights*  A  judgment, 
though  unreversed  and  irreversible,  would  no  longer  be  a  final  adju- 
dication of  the  rights  of  litigants,  but  the  starting  point  from  which 
a  new  litigation  would  spring  up;  acts  of  limitation  would  become 


Hampb.  186;  Bigelow  ▼.  Bigelow,  4 
Ohio,  188. 19  AoL  Dec.  691;  Cocbran  ▼. 
Loring,  17  Ohio.  409;  NewDsm  v.  Cin- 
cioDati,  18  Ohio,  828;  Saner  v.  Twin- 
ing, 81  Ind.  866;  Cody  v.  Hougb,  20  lU. 
43;  Kern  v.  Strasberger,  71  HI.  808; 
Harris  v.  Lester.  80  Ul.  807;  Wrigbt  v. 
Harsb,  2  Greene  (Iowa)»  94;  Hampson 
▼.  Weare,  4  Iowa,  18,  66  Am.  Dec.  116; 
Callaban  v.  Griawold,  9  Mo.  776;  Mar- 
tin Y.  McLean,  49  Mo.  861;  Teoman  v. 
Yonnger,  88  Mo.  424. 

>McGoon  V.  Scales,  9  Wall.  28,  Mil- 
ler, J.  We  subjoin  some  farther  ex- 
tracts from  some  of  the  best  and  most 
satisfactory  opinions  on  this  subject: 

"It  may  now  be  regarded  as  a  legal 
maxim  that  when  a  Judgment  is  offered 
in  eYidence  collaterally,  in  another  suit, 
its  validity  cannot  be  questioned,  ex- 
cept for  want  of  Jurisdiction  in  the 
court  that  rendered  it. "  Paul  v.  Smith, 
82  Ky.  461. 

"No  principle  of  law  is  better  settled 


than  that,  where  a  conrt  has  Jurisdic- 
tion of  the  8ubJec^matter  and  of  the 
persons  of  the  parties,  its  Judgment  or 
decree,  when  questioned  collaterally, 
will  be  held  valid,  and,  notwithstanding 
the  dourt  may  have  proceeded  irreg- 
ularly, a  purchaser  in  good  faith,  under 
its  Judgment  or  decree,  will  be  pro- 
tected. "    Harris  v.  Lester,  80  Dl.  807. 

"It  appears  that  the  court  which  ren- 
dered the  Judgment  had  Jurisdiction  of 
the  subject* matter  involved  and  of  the 
parties,  in  the  suit  in  which  the  Judg- 
ment was  rendered.  It  is  well  settled 
that  such  a  Judgment  can  be  im- 
peached, between  the  parties  thereto, 
only  by  some  proper  proceeding  bear- 
ing directly  upon  the  Judgment  itself, 
instituted  for  tbe  purpose  of  having 
such  Judgment  vacated  and  set  aside. 
It  cannot  be  impeached  collaterally. " 
Porter  v.  Gile.  47  Vt.  620. 

"It  is  an  essential  and  fundamental 
principle  of  the  law  that  all  properly 

(299) 


§  246 


LAW  OF  JUDGMENTS. 


[Ch.  13 


aseless  and  nugatory;  purchasers  on  the  faith  of  judicial  process 
would  find  no  protection ;  every  right  established  by  a  judgment  would 
be  insecure  and  uncertain ;  and  a  cloud  would  rest  upon  every  title/ ' 
If  the  sentence  last  quoted  seems  somewhat  extravagant,  at  least  it 
will  serve  to  show  the  substantial  reasons  upon  which  the  rale  rests 
and  the  infieiibility  with  which  it  is  held  by  the  courts.     According 
to  the  supreme  court  of  MassachusettSj  the  rule  obtains  "not  because 
of  an  apparent  authority  in  the  court  to  render  the  judgment,  but 
because  the  remedy  by  review  or  writ  of  error  is  held  to  be  more  appro- 
priate." *    This  may  be  sufficient  as  a  technical  reason,  but  it  cannot 
be  doubted  that  the  motives  which  have  led  to  the  establishment  of 
the  rule  rather  spring  from  the  considerations  of  public  policy,  and 
the  necessary  finality  of  judicial  decisions,  indicated  in  the  opinions 
previously  quoted. 

§  246.    To  what  Judgments  the  Bnle  applies. 

The  rule  against  collateral  impeachment  applies  to  every  judg- 
ment, order,  decree,  or  judicial  proceeding,  of  whatever  species,  that 
is  not  absolutely  void.     If  the  judgment  is  void  on  its  face  it  is  of 


constituted  Judicial  proceedings  must 
be  upheld  as  regular,  warranted  by  the 
facts  and  the  law  applicable  to  them, 
valid  and  effectual,  until  the  contrary 
shall  be  shown  and  established  by 
some  competent  proceeding  for  that 
purpose.  Hence,  wherever  it  appears 
on  the  face  of  the  record,  in  any  ac- 
tion  or  other  judicial  proceeding,  that 
the  court  had  Jurisdiction  of  the  par- 
ties litigant  and  the  subject-matter  in 
litigation,  the  law  presumes  that  the 
court  got  Jurisdiction  in  a  regular  or 
proper  way,  and  that  its  orders,  decrees, 
and  Judgments  are  valid  and  effectual, 
however  irregular  or  fraudulent,  until 
the  irregularity  and  invalidity,  because 
of  fraud  or  other  suflScient  cause,  shall 
be  duly  established,  and  such  proceed? 
ings,  orders,  decrees,  and  Judgments 
shall  be  declared  invalid  by  proper  de- 
cree.   To  allow  the  records  of  courts 
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of  Justice,  their  Judgments  and  decrees, 
to  be  questioned  and  held  to  be  inop- 
erative in  the  same  tribunal  that  made 
them,  or  in  other  tribunals,  would  be 
subversive  of  Judicial  authority  and  de- 
structive of  public  and  private  Justice. 
The  law  is  too  true  to  itself,  and  too 
thorough  in  its  life  and  vigor,  to  allow 
of  such  practical  absurdity;  it  requires 
that  its  courts  shall  be  careful  to  see 
that  their  Judgments  settle  and  estab- 
lish rights,  and  when  once  made 
must  prevail  everywhere.  The  conrte 
making  them  will  be  slow  to  disturb 
them,  and  never,  except  for  adequate 
cause  shown  in  a  direct  proceeding  for 
th^  purpose. "  Morris  v.  Gentry*  89  N. 
Car.  24a 

*  Lancaster  v.  Wilson,  27  Grait  694 
629. 

^Hendrick  v.  Whittemore,  106 
28. 
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eonne  a  mere  nullity  and  of  no  avail  for  any  purpose,  and  this  may 
be  nrged  against  it  whenever  it  is  brought  in  question.*  But  other- 
wise, whether  it  be  regular  or  irregular,  correct  or  erroneous,  valid 
or  voidable,  it  is  not  subject  to  collateral  attack.  The  rule  has  been 
held  applicable  to  a  judgment  in  rem,  where  the  eourt  had  jurisdic- 
tion of  the  ret;  *  to  a  judgment  condemning  property  in  confiscation 
proceedings;'  to  decrees  rendered  by  a  court  of  equity,  when  sought 
to  be  assailed  in  the  same  or  another.court ; '  to  a  judgment  in  attach- 
ment;* to  a  decree  confirming  an  auditor's  report  on  the  distribution 
of  the  estate  of  an  assignor  for  the  benefit  of  creditors ;  '*  to  a  judg- 
ment forfeiting  a  recognizance,  that  being  within  the  competence  of 
the  conrt; "  to  an  order  passed  by  a  superior  court^  alio  wing  a  certain 
sum  to  the  clerk  for  costs  in  insolvent  criminal  cases;  ^*  to  an  order 
of  court  approving  the  act  of  an  administrator  in  allowing  a  claim 
against  the  estate;  *'  to  an  order  granting  an  allowance  for  the  sup- 
port of  the  widow  and  children;  '^  to  an  order  setting  aside  a  judg- 
ment by  default; "  to  a  decree  vacating  a  former  decree  upon-  a  peti- 
tion to  be  let  in  to  a  defense.^*  The  entry  of  a  judgment  in  the  judg- 
ment-book, it  is  said,  including  the  date  of  the  judgment  and  the 
date  of  the  docketing  in  the  judgment-docket,  while  standing  as  part 
of  the  court's  record,  cannot  be  impeached  collaterally.^'  And  while 
affidavits  may  be  read  or  proof  heard,  to  show  that  words  have  been 
improperly  stricken  from  a  judgment,  they  cannot  be  received  to 
falsify  a  record  by  showing  that  an  alteration,  correcting  it,  was 
improperly  made.^ 


*  Aiprw.  g  170;  h^a,  §  878. 

*0ti8  ▼.  The  Rio  Grande,  1  Woods, 

m. 

'Bragg  ▼,  Lorlo,  1  Woods,  809. 

*  Bryan  v.  Eennett,  118  U.  &  179,  6 
Sup.  Ct  Rep.  407;  Estep  ▼.  Watklns,  1 
Bland.  486;  Covington  ▼.  Ingram,  64  N. 
Car.  123. 

*  Harrison  t.  Pender,  Bnsbee,  78,  67 
Am.  Dec  678. 

MComiiL  Y.  Steacy,  100  Pa.  QL  61& 


nRubnshT.  State,  112  Ind.  107, 18  N. 
B.  Rep.  877. 

"Duer  ▼.  Thweatt.  89  Ga.  678. 

^•Pitner  v.  Flanagan,  17  Tex.  7. 

^^Leaverton  v.  Leaverton.  40Tez.  818. 

u  Bender  v.  Askew,  8  Dev.  L.  160,  22 
Am.  Dec.  714 

^  Southern  Bank  y.  Humphreys,  47 
ni.  227. 

0  Ferguson  y.  Kumler,  26  Minn.  188. 

^  Walker  y.  Annoor,  28  111.  668. 
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§  247.    Tax  Judgements. 

The  principle  that  a  record  cannot  be  impeached  collaterally  for 
mere  errors  or  irregularities  is  equally  applicable  to  a  statutory  judg- 
ment against  land  for  taxes  as  to  any  other  decree.  ''It  is  no  objec- 
tion/' said  the  supreme  court  of  Alabama  in  a  recent  case,  ''to  the 
application  of  this  principle  that  the  present  proceeding  is  to  enforce 
the  collection  of  delinquent  taxes.  While  great  accuracy  is  exacted 
in  all  such  proceedings,  and  strict  rules  are  applied  for  the  protection 
of  the  tax  payer,  this  principle  forbidding  the  collateral  assailment  of 
judgments  has  often  been  invoked  successfully  inactions  of  thisnature. 
It  has  accordingly  been  decided  that  there  is  no  sound  reason  why 
judicial  proceedings  for  the  enforcement  of  taxes  should  be  exempted 
from  its  influence."^*  Thus  the  judgment  cannot  be  impeached 
because  it  embraces  also  a  personal  judgment  against  the  owner  of  the 
land  beside  the  proper  judgment  against  the  land  itself;  for  that  part 
of  the  judgment  which  is  directed  against  the  owner  will  be  regarded 
as  mere  surplusage.*^  The  cases  even  go  to  the  length  of  holding  that 
it  cannot  be  shown  against  such  a  judgment,  collaterally,  that  the 
taxes  on  the  particular  tract  had  been  in  fact  paid  before  the  suit,^ 
although  delinquency  is  the  very  fact  upon  which  the  jurisdiction  of  the 
oourt  must  be  based.  And  in  one  state,  tax  judgments  were  sustained 
as  valid  and  binding,  although  it  was  shown  that  the  assessment  on 
which  they  were  based  was  illegal  and  void."  In  Illinois,  however, 
it  appears  to  be  settled  law  that  a  judgment  by  default,  in  a  proceed- 
ing in  a  county  court  under  the  statutes  of  that  state  for  the  con- 
demnation and  sale  of  real  estate  for  taxes,  is  not  conclusive  upon 
the  tax  payer,  and  may  be  collaterally  impeached.** 


i^DriggOTB  ▼.  CasBady,  71  Ala.  529; 
-GuDn  V.  Howell,  27  Ala.  683;  Young  y. 
LorraiD,  11  DL  687;  Welshear  v.  Eelley, 
•69  Mo.  843;  Eitel  v.  Foote.  89  Cal.  439; 
Branson  v.  Caratherg,  49  Cal.  875;  Mayo 
v.  Foley.  40  Cal.  281;  Job  v.  Tebbetto,  6 
Gilm.  876;  Scott  ▼.  Pleasants.  21  Ark. 
864;  Cadmus  v.  Jackson.  52  Pa.  St.  295; 
Chesnut  v.  Marsh,  12  Ul.  178;   Black. 
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Tax  Titles,  §  59;  Cooley,  Taxation,  586- 
580. 

«>Chesniit  y.  Marah.  12  UL  178. 

n  Cbauncey  y.  Wass,  85  Minn.  1, 80 
N.  W.  Rep.  826;  Cadmus  v.  Jackson,  58 
Pa.  St.  295;  Black,  Tax  Titles,  §  57. 

«  Mayo  Y.  Ab  Loy.  82  Cal.  477;  Mayo 
Y.  Foley.  40  Cal.  281. 

s*  Gage  v.  Pumpelly.  115  U.  8.  454,  6 
Sup.  Ct  Rep.  186. 
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I  848.    Adjudioatioiui  in  Bankruptcy. 

An  adjadicaiion  in  bankruptcy  having  been  made  by  a  conrt  hav- 
ing jurisdiction  of  the  subject-matter,  upon  the  voluntary  appear- 
anoe  of  the  bankrupt,  and  being  correct  in  form,  it  is  conclusive  of 
» the  fact  decreed  and  cannot  be  attacked  collaterally  in  a  suit  brought 
by  the  assignee  against  a  person  claiming  an  adverse  interest  in 
property  of  the  bankrupt.**  On  the  same  principle,  a  discharge  in 
bankruptcy  cannot  be  attacked  collaterally  for  fraud  or  irregularity 
practiced  in  the  proceedings  in  which  it  was  obtained.  ''The  dis- 
charge in  bankruptcy  pleaded  by  plaintiff  to  the  defendant's  set-off 
was  a  complete  defense.  The  evidence  offered  by  defendant,  to  the 
effect  that  it  had  no  notice  of  the  proceedings  in  bankruptcy,  was 
properly  exclude^.  The  discharge  read  in  evidence  was  conclusive. 
The  regularity  of  the  proceedings  by  which  the  discharge  was  pro- 
cared  cannot  be  inquired  into  collaterally. "*  * 

§  248.    Awards. 

An  award  of  arbitrators,  like  a  judgment  at  law,  concludes  the 
parties,  and  cannot  be  impeached  in  a  collateral  proceeding,  even 
although  erroneous,  if  it  was  fairly  made.**  If  it  appears  to  be  good 
on  its  face,  none  of  the  various  grounds  which  might  be  urged  against 
its  justice  or  legality  in  a  direct  proceeding  to  set  it  aside  will  avail 
collaterally.  Thus, it  was  said  in  an  early  case :  ''An  award  good  upon 
the  face  of  it  cannot  be  impeached  but  upon  objections  which  go  to  the 
misbehavior  of  arbitrators.  If  the  reception  of  illegal  evidence  appear 
npon  the  award,  it  may  be  set  aside,  or  if  a  mistake  of  fact  appear 
upon  the  face,  or  by  confession  of  the  referees,  it  should  be  recom- 
mitted; bat  the  court  cannot  inquire  by  extrinsic  testimony  into  the 
justice  of  the  awards  for  that  would  be  to  try  the  matters  in  dispute 
di  novo.*"  ^ 

*  Chapman  v.  Brewer,  114  U.  S.  158,     Wiley  v.  Pavey,  61  Ind.  457.  28  Am. 
6  Sop.  Ct.  Rep.  799.  Rep.  677. 

^ Brown  v.  Covenant  Life  Ins.  Ck).,  86        ^  Hone  v.  Bishop.  56  Vt.  281. 
Mo.  51;  Thornton  v.Hogan,  68  Mo.  148;        s^Jocelyn  ▼.   Donnel,  Peck,  274,  14 

Am.  Dec.  758. 
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§  860.    Judgments  of  Inferior  Conrts. 

We  shall  have  occasion,  in  a  later  part  of  this  chapter,  to  dis- 
CUBS  the  important  distinction  between  superior  and  inferior  courts, 
in  respect  to  the  presumptions  by.  which  the  judgments  of  the  former 
are  sustained  against  collateral  attacks  upon  their  jurisdiction,  and  ^ 
the  requirement  that  judgments  of  the  latter  must  show  jurisdiction 
on  their  face.  But  it  belongs  to  the  present  connection  to  advert  to 
the  well  recognized  rule  that  the  judgments  and  decisions  of  an  infe- 
rior court  can  in  no  case  be  assailed  indirectly  on  account  of  errors  or 
irregularities  not  affecting  the  jurisdiction.^  Thus  the  regularity  or 
legality  of  a  judgment  rendered  by  a  justice  x>f  the  peace,  in  a  case 
falling  within  his  competence  and  in  which  he  had  jurisdiction  of  the 
parties,  so  long  as  it  is  not  reversed  or  annulled  in  some  proper  pro- 
ceeding, is  not  open  to  collateral  attack  or  impeachment.*  On  sim- 
ilar principles,  an  order  or  decree  of  a  surrogate,  or  probate  or 
orphans'  court,  jurisdiction  having  attached,  is  not  examinable  in  any 
collateral  proceeding."^  Thus,  in  California,  if  a  probate  court 
acquired  jurisdiction  of  the  probate  of  a  will,  by  presentation  to  it 
of  a  proper  petition  for  that  purpose,  and  the  publication  of  notice 
of  time  of  proving  the  will,  and  admitted  the  will  to  probate,  that 
determination  is  final,  except  upon  a  direct  proceeding  by  appeal. 


»Com8tock  ▼.  Crawford,  8  Wall.  896; 
Gmsenmeyer  v.  LoganBport,  76  Ind.  649; 
Bell  V.  Raymond,  18  Conn.  100;  Longy. 
Burnett,  18  Iowa,  28;  Roosevelt  v.  Kel- 
logg, 20  Johns.  208;  Bemal  ▼.  Lynch,  86 
Cal.  186;  Thompson  v.  Multnomah  Co., 
2  Oreg.  84;  Shoemaker  v.  Brown,  10 
Eans.  888. 

» Tarbox  v.  Haya,  6  Watts,  898,  81 
Am.  Dec.  478;  Billings  v.  Russell,  28 
Pa.  St.  189,  62  Am.  Dec.  880;  McDonald 
▼.  Simcoz,  98  Pa.  St.  619;  Cumberland 
Co.  ▼.  Boyd  (Pa.),  4  Atl.  Rep.  846;  Al- 
len V.  Martin,  10  Wend.  800.  25  Am. 
Dec  664;  Wesson  ▼.  Chamberlain,  8  N. 
Y.  881;  Lightsey  v.  Harris,  20  Ala.  409; 
Reid  V.  Spoon,  66  N.  Car.  416;  Allen  v. 
Mills,  26  Mich.  128. 
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••Welty  V.  RuflPner,  9  Pa.  St  224:  Gil- 
more  ▼.  Rodgers,  41  Pa.  St  120;  Leedom 
▼.  liombaert,  80  Pa.  St  881;  Boston  ▼. 
Robbing,  126  Mass.  884;  Van  Dyke  ▼. 
Johns,  1  Del.  Ch.  93,  12  Am.  Dec  76; 
Ward  ▼.  Hudspeth,  44  Ala.  216;  Qrant  ▼. 
Spann,  81  Miss.  294;  Carrie  v.  Franklin. 
(Ark.),  11  S.  W.  Rep.  477;  Barney  ▼. 
Chittenden,  2  Greene,  (lowaX  165;  flal- 
leck  V.  Moss,  22  CaL  266;  Haynaa  ▼. 
Meeks,  10  Cal.  110,  70  Am.  Dec.  708L 
Error  of  judgment  by  a  surrogate,  how- 
ever palpable,  does  not  render  pro- 
ceedings under  it  yoid,  and  advantage 
can  be  taken  of  it  only  on  appeal;  it 
cannot  be  passed  upon  in  a  collateral 
suit  or  action.  Woodmfl  v.  Cook»  2 
£dw.  Ch.  269. 
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and  cannot  be  questioned  collaterally  ."^  So  where  the  probate  ooort 
has  jurisdiction  to  order  and  confirm  a  sale  of  lands^  the  proceedings 
instituted  for  thai  purpose  cannot  be  impeached  collaterally*^  And 
a  decree  of  partition  made  by  a  probate  court,  even  though  irregular, 
eannot  be  avoided  collaterally."  So  also  the  matter  of  appointing 
and  removing  administrators  is  exclusively  within  the  jurisdiction  of 
the  probate  court,  and  an  order  of  that  kind  cannot  be  attacked  in  a 
collateral  manner.**  The  rule  is  by  no  means  confined  to  the  two 
species  of  inferior  courts  already  mentioned.  It  extends  equally  to 
many  varieties  of  judicial  bodies  and  special  tribunals,  all  being  pro* 
tected,  as  to  their  judgments,  in  collateral  inquiries,  except  as  to 
jurisdiction  and  in  some  cases  fraud.  For  example,  where  a  court- 
martial  has  cognizance  of  the  charges  made,  and  has  jurisdiction  of 
the  person  of  the  accused,  its  sentence  is  valid,  when  questioned  col* 
laterally,  although  irregularities  or  errors  are  alleged  to  have  occurred 
in  its  proceedings.'*  So  where  a  board  of  United  States  Land  Com* 
missioners  has  once  acquired  jurisdiction  of  a  matter,  its  subsequent 
proceedings  therein  cannot  be  collaterally  questioned.* 

§  261.    Oo-Ordinate  Courts. 

A  judgment  at  law  cannot  be  impeached  collaterally  in  equity.*^' 
And  conversely,  the  validity  of  a  decree  rendered  by  a  court  of  equity 
eannot  be  impeached  in  a  collateral  action  at  law.*"    A  judgment  of 
a  state  court,  no  question  as  to  its  jurisdiction  being  involved,  can* 
not  be  overhauled  or  corrected  in  a  collateral  proceeding  in  a  Fed* 


^A  T€  Warfield.  32  CaL  61,  88  Am. 
Dec.  49. 

"WUllamt V.  Sharp,  a iDd.  101;  Sturdy 
T.  Jaooway,  19  Ark.  499;  Tyson  ▼.  Bel- 
cher. (N.  Car.),'  9  S.  E.  Rep.  684  V^bere 
a  court  of  probate  ordered  a  sale  of  real 
estate,  without  finding  that  the  debts 
allowed  exceeded  the  personal  estate, 
it  was  held  that  though  such  proceeding 
was  erroneous  and  would  be  set  aside 
on  appeal,  yet  as  the  court  had  Jurisdic- 
tion of  the  subject-matter,  and  there 
was  no  fraud  in  the  case,  the  decree  was 
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valid  until  thus  set  aside,  and  could  not 
be  collaterally  called  in  question. 
Brown  v.  Lanman,  1  Conn.  407. 

"Snevily  v.  Wagner.  8  Pa.  St  896; 
Fowler  v.  Gordon.  24  La.  Ann.  270. 

**Steen  y.  Bennett,  24  Vt.  808. 

"Eeyes  v.  United  States,  109  U.  & 
886,  8  Sup.  Ct.  Rep.  202. 

*BBernal  v.  Lynch.  86  CaL  185. 

^  Redwine  v.  Brown,  10  Ga.  811. 

•Watson  V.  Williams.  8  Ired.  Eq. 
282;  Alexander  v.  Kelson,  42  Ala.  462^ 
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eral  court.*  The  courts  of  the  United  States  cannot  lawfully  treat 
as  nullities  the  judgments  of  the  courts  of  the  several  states,  ren- 
dered in  suits  where  the  latter  have  jurisdiction  of  the  cause  and  the 
parties,  even  if  they  are  founded  upon  an  erroneous  construction  of 
the  bankrupt  actor  any  other  statute  of  the  United  States;  the  rem- 
edy for  the  correction  of  the  error  is  by  a  writ  of  error  in  the  supreme 
court  of  the  United  States.^  And  it  is  equally  clear  that  the  reverse 
of  this  rule  must  hold  good.  That  is,  that  the  judgments  and  decrees 
of  the  Federal  courts,  in  cases  where  their  jurisdiction  is  not  dis- 
putedy  must  be  impervious  to  collateral  assailment  in  the  courts  of 
the  states,  althoughi  for  example,  they  may  proceed  upon  an  erro* 
neous  construction  of  a  state  constitution  or  statute. 

§  262.    What  constitates  a  Collateral  Attack. 

We  are  next  to  inquire  what  constitutes  a  collateral  attempt  to 
impeach  a  judgment  within  the  meaning  of  the  rule  prohibiting  such 
endeavors.  And  here  we  shall  find  that  the  word  ''collateral"  is 
always  used  as  the  antithesis  of  "direct,"  and  it  is  therefore  wide 
enough  to  embrace  any  independent  proceeding.  To  constitute  a 
direct  attack  upon  a  judgment,  it  is  said,  it  is  necessary  that  a  pro- 
.ceeding  be  instituted  for  that  very  purpose.^  If  an  appeal  is  taken 
from  a  judgment,  or  a  writ  of  error,  or  if  a  motion  is  made  to  vacate 
or  set  it  aside  on  account  of  some  alleged  irregularity,  the  attack  is 
obviously  direct,  the  sole  object  of  the  proceeding  being  to  deny  and 
disprove  the  apparent  validity  of  the  judgment.  But  if  the  action  or 
proceeding  has  an  independent  purpose  and  contemplates  some  other 
relief  or  result,  although  the  overturning  of  the  judgment  may  be 
important  or  even  necessary  to  its  success,  then  the  attack  upon  the 
judgment  is  collateral  and  falls  within  the  rule.  Thus,  whether  a 
judgment  is  irregular  or  erroneous  is  not  a  legitimate  inquiry  in  a 
suit  brought  for  its  enforcement.^  So  in  the  distribution  of  a  fund, 

»  Railroad  v.  Ferry  Co.,  108  U.  &  18,  «  ElUredge  ▼.  Emenon,  16  K.  H.  887. 
1  Sup.  Ct.  Rep.  614,  617;  Central  Trust  « Nichols  v.  Wimmer  (Tex.X  19  Be- 
Ca  ▼.  Seasongood,  180  U.  8.  482, 9  Sup.     porter,  476. 

Ct  Rep.  676.  ^  Rogers  v.  Rogers,  16  B.  Hon.  861 

Nor  in  an  action  on  a  promissoiy  note 
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an  auditor  oannot  inquire  into  the  validity  of  a  judgment  regular  on 
its  faee,  although  he  may  receive  testimony  to  show  that  it  has  been 
paid  or  otherwise  satisfied.*  So,  in  an  aotion  of  trespass  to  try  title, 
a  jodgment  ordering  a  sale  of  the  premises  under  a  mortgage,  ren- 
dered in  a  former  suit  between  the  same  parties,  cannot  be  im* 
peached.^  In  a  suit  on  an  appeal  bond,  the  validity  of  the  judg- 
ment which  has  been  affirmed  on  appeal,  cannot  be  questioned.*  The 
same  is  true  of  a  suit  on  a  recognizance  entered  in  an  attachment 
suit;  no  allegations  can  be  heard  against  the  regularity  of  the  judg- 
ment  in  attachment.*  On  the  other  hand,  a  complaint  alleging  that 
a  justice's  judgment  is  absolutely  void  upon  its  face,  but  that,  though 
void,  it  is  apparently  a  lien  on  land  described  in  the  complaint,  and 
that  the  plaintiff  is  entitled  as  owner  of  the  land  to  a  decree  annul- 
ling and  avoiding  such  judgment,  is  a  direct  and  not  a  collateral 
attack  upon  it.*  And  in  Louisiana  it  is  held  that  no  improper  or 
objectionable  impeaching  of  a  judgment  collaterally  is  involved  in  a 
creditor  intervening,  in  a  suit  brought  by  heirs  against  their  mother 
to  enforce  payment  for  their  interest  in  the  deceased  father's  estate, 
which  she  has  purchased,  for  the  purpose  of  opposing  the  claims  of 
the  heirs,  although  their  claims  are  founded  on  a  probate  decree  con- 
firming the  sale,  agreed  on  by  the  parties.* 


I  263.    Prooeeding^  to  prevent  Execatlon  of  the  Judgment. 

When  a  person  against  whom  a  judgment  has  been  taken  at  law 
applies  to  a  court  of  equity  for  relief  against  the  judgment, — as  by 


^▼611  in  satisfaction  of  the  Jadgment. 
Mitchell  ▼.  State  Bank,  1  Scam.  526w 

« Bank's  Appeal,  85  Pa.  St.  528. 

^Lee  Y.  EingBbary,  18  Tex.  68,  03 
Am.  Dec.  54S. 

*StQrgi8  Y.  Rogers,  36  Ind.  1;  Bostlc 
Y.  LoTo,  16  Cal.  69. 

«£imer  y.  Richards,  25  lU.  289.  In 
an  action  of  reploYin,  for  goods  sold 
by  authority  of  an  execution  upon  the 
Judgment  of  a  justice,  that  Judgment 
cannot  be  impeached,  although  the 
plaintiff  was    the    purchaser   of   the 


goods  and  the  defendant  in  the  action 
of  replevin.  Tarbox  y.  Hays»  6  Watts, 
898, 81  Am.  Dec.  478. 

^Penrose  y.  McEenzle,  116  Ind.  85, 
18  N.  £.  Rep.  884.  See  McCampbell  y. 
Durst  (Tex.),  11  S.  W.  Rep.  880. 

« Bedell  y.  Hayes,  21  La.  Ann.  648. 
For  heirs  to  claim  the  benefit  of  the 
rule  that  a  Judgment  of  confiscation  of 
lands  operates  only  during  the  lifetime 
of  the  owner,  is  not  impeaching  the 
Judgment  collaterally.  Slidell  v.  Bank, 
27  La.  Ann.  854. 
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petition  for  an  injanotiOn  to  restrain  its  execution, — it  might  appear 
at  first  sight  that  such  a  proceeding  constituted  a  direct  attack  upon 
the  judgment.  For  its  object  is  clearly  to  escape  the  consequences 
of  the  adjudication  by  showing  adequate  reasons  for  withholding 
them  in  the  particular  case.  But  a  closer  examination  shows  that 
an  action  of  this  character  is  in  reality  a  collateral  attack  upon  the 
judgment,  and  therefore  cannot  be  based  upon  mere  errors  or  irregu* 
larities.  For  first,  if  a  court  of  equity  sees  fit  to  grant  such  an 
application,  its  intervention  never  takes  the  form  of  annulling,  vacat- 
ing, or  opening  the  judgment,  or  in  any  wise  interfering  with  its 
standing  as  a  valid  and  binding  adjudication.  Its  action  is  not 
direct  but  indirect.  It  lays  its  restraining  hand  upon  the  person  not 
the  judgment.  What  chancery  does,  in  these  circumstances,  is  to 
put  its  prohibition  upon  the  person  who  has  obtained  the  judgment, 
to  prevent  him  from  making  a  use  of  it  which,  as  it  appears,  would 
be  inequitable  and  against  conscience.  Secondly,  it  is  very  well 
settled,  uppn  the  authorities,  that  equity  will  not  review  judgments 
at  law,  unless  for  causes  giving  rise  to  the  peculiar  equitable  juris- 
diction, that  is,  as  it  is  commonly  phrased,  "grounds  of  which  the 
party  could  not  have  availed  himself  at  law,  or  of  which  he  was 
prevented  from  availing  himself  at  law,  by  fraud,  accident,  or  the 
act  of  the  opposite  party  unmixed  with  negligence  or  fault  on  his 
own  part."^  From  these  considerations  it  will  appear  that  an 
application  to  enjoin  the  collection  of  the  judgment  is  strictly  speak- 
ing a  collateral  attack  upon  it.  And  this  view  is  fully  sanctioned 
by  the  decisions.  ''It  is  a  familiar  doctrine,*'  says  the  court  in  Indi- 
ana, "that  such  a  proceeding  to  enjoin  the  enforcement  of  a  judg- 
ment by  execution  constitutes  a  collateral  attack  upon  the  judgment, 
and  cannot  be  maintained  on  account  of  errors  or  irregularities 
merely,  but  only  upon  a  showing  that  the  judgment  is  void.****  The 
same  reasoning  and  the  same  conclusion  will  apply  to  the  case  of  a 
motion  to  quash  an  execution.  "Where  a  judgment  of  a  court 
which  has  jurisdiction  of  the  subject-matter  and  of  the  parties  is 
either  erroneous  or  irregularly  entered,  but  stands  unreversed  and 

^ Infra,  g§  866,  860.  »Erog  v.  Dayis,  86  Ind  809L 
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QiiTacated^  and  with  no  attempt  made  to  Bupersede,  alter,  or  in  any 
way  reform  it,  it  woold  seem  dear  on  principle  that  an  execution 
issued  on  it  cannot  be  quashed  on  the  ground  of  error  or  informality 
in  the  judgment.  Such  seems  the  doctrine  of  the  cases  when  they 
bold  that  the  motion  to  quash  the  execution  should  be  grounded 
upon  something  subsequent  to  the  judgment,  and  that,  where  the 
execution  substantially  pursues  the  judgment,  there  is  no  fault  in 
the  execution.  **"  But  it  has  been  declared  by  the  supreme  court  of 
the  United  States  that  when  application  is  made  to  collect  judgments 
by  process  not  contained  in  themselves, — as  for  example  by  man^ 
damusy — and  requiring,  in  order  to  be  sustained,  reference  to  the 
alleged  cause  of  action  upon  which  they  are  founded,  the  aid  of  the 
court  should  not  be  granted  when  upon  the  face  of  the  record  it 
appears,  not  that  mere  error  supervened  in  the  rendition  of  such 
judgments,  but  that  they  rest  upon  no  cause  of  action  whatever.** 


§  864.    Habeas  Oorpus  Proceedings. 

The  writ  of  habeat  eorpug  is  very  frequently  sued  out  to  obtain  the 
release  of  a  person  held  in  custody  under  the  judgment  or  sentence 
of  a  court,  and  in  a  great  many  instances  the  attempt  has  been  made 
to  impeach  such  judgment  on  grounds  going  to  its  legality  or  regu- 
larity, or  even  upon  objections  to  the  anterior  proceedings.  But  the 
courts  have  resolutely  set  their  faces  against  this  practice,  refusing 
to  look  beyond  the  judgment  itself,  except  in  the  single  case  where  a 
want  of  jurisdiction  is  alleged.  A  proceeding  of  this  nature  is 
undoubtedly  a  collateral  attack  upon  the  judgment;  and  exceptional 
as  the  remedy  is,  and  beneficent  as  is  the  purpose  it  subserves, 
there  is  no  good  reason  for  permitting  it  to  be  made  the  vehicle  for 
objections  to  the  judgment  or  sentence  which  could  not  be  urged 
against  it  in  any  other  collateral  proceeding.  Accordingly  the 
authorities  declare  that  the  writ  wiU  not  be  issued  when  it  appears 

■■  Merrick  T.  Merrick,  6  Mo.  App.  128,        "BrownsYlUe  y.  Loague,  129  U.  S. 
citing  Bwinney  y.  Watkins,  22  Ga.  670;     498.  9  Bup.  Ct  Rep.  827. 
Shorter  y.  MimB,  18  Ala.  668;  Skidmore 
▼.  Bradford,  4  Pa.  St.  298. 
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on  the  face  of  the  petition  that  the  petitioner  is  detained  by  virtae  of 
the  final  judgment  of  a  court  of  competent  jarisdiction;"*  and  that 
snch  a  judgment,  valid  on  its  face,  is  an  unanswerable  return  to  a 
writ  of  habeas  corpus.^  But  while  errors  or  irregularities  will  not  be 
thus  inquired  into,  the  subject  of  jurisdiction  is  legitimately  open  to 
investigation,  including  both  jurisdiction  of  the  person  and  subject- 
matter  and  of  the  particular  order  or  sentence  assumed  to  be  passed, 
as  well  as  the  sources  of  jurisdiction  when  founded  on  statute  or  ordi* 
nance.  The  several  points  will  be  discussed  in  detail  in  the  next 
following  sections. 


§  266.    Errors  and  I^eg^ularities  not  Beviewable. 

If  the  question  is  upon  the  judgment  of  a  court  of  competent 
jurisdiction,  the  petitioner  in  habeas  corpus  cannot  impeach  it  on  the 
ground  of  any  error  or  irregularity  in  the  proceedings  or  sentence  of 
the  court  which  does  not  go  to  the  extent  of  impairing  or  taking 
away  its  power  or  jurisdiction  to  act  in  the  case."^     The  reason  is 


n  In  re  Brittain,  98  K.  Car.  687.  That 
the  allowance  of  the  writ  of  Tiabeae 
corpus  is  not  a  merely  ministerial  act 
but  a  Judicial  one,  see  Church  on  Hab. 
Corp.  §§  02-94. 

M  Smith  y.  Hess.  91  Ind.  424. 

^Ex  parts  Watkins,  8  Pet  198;  Ex 
parte  Terger,  8  Wall.  85;  Ex  parte 
Reed,  100  U.  8. 18;  Ex  parte  Parks,  98 
U.  8.  18;  Ex  parte  Virginia,  100  U.  a 
889;  Ex  parte  Siebold,  100  U.  8.  871; 
Ex  parte  Williams,  1  Wash.  C.  C.  240; 
Phinney,  Petitioner,  82  Me.  440;  O'Ma- 
lia  y.  Wentworth,  66  Me.  129;  In  re 
Dougherty,  27  Vt  825;  Walbridge  y. 
Hall,  8  Vt  114;  Olmstead  y.  Hoyt,  4 
Day,  486;  Herrick  y.  Smith,  1  Gray,  1, 
61  Am.  Dec.  881;  People  y.  Liscomb,  60 
N.Y.  659, 19  Am.  Rep.  211;  People  y.  Mc- 
Leod,  1  Hill,(N.  Y.).  877.  87  Am.  Dec. 
828:  Baker's  Case,  11  How.  Pr.  418;  Com- 
monwealth y.  Keeper,  26  Pa.  St.  279; 
Williamson's  Case,  26  Pa.  St  9,  67  Am. 
Dec.  874;  Ex  parte  Rollins,  80  Ya.  814; 
In  re  Scbenck,  74  N.  Car.  607;  Dover 
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y.  State,  75  Ala.  40:  Eirby  y.  Stote,  62 
Ala.  51;  Ex  parte  Simmons,  62  Ala.  416; 
Ex  parte  Sam,  51  Ala.  84;  Keen  y.  Mc- 
Donough.  8  La.  186;  State  y.  Fender- 
son,  28  La.  Ann.  82;  Ex  parts  Schwartz, 
2  Tex.  App.  74;  Ex  parU  McGllI.  6  Tex. 
App.  498;  Ex  parte  Boland,  11  Tex. 
App.  159;  Ex  parte  Shaw,  7  Ohio  St 
81,  70  Am.  Dec  66;  Patterson  y.  Press- 
ley,  70  Ind.  94;  People  y.  Foster,  104 
HI.  156;  In  re  Truman,  44  Mo.  181;  Bs 
parte  Toney.  11  Mo.  661;  Rolfs  y.  Shall- 
cross,  80  Eans.  758, 1  Pac.  Rep.  628;  ia 
re  Petty,  22  Eans.  477;  Matter  of  Eaton, 
27  Mich.  ] ;  Petition  of  Semler,  41  Wis. 
617;  In  re  Blair,  4  Wis.  622;  ^  parts 
Gibson,  81  Cal.  619;  JKe  parts  Hartmsn, 
44  Cal.  82;  Ex  parte  Granice,  51  Cal.  8i5; 
Ex  parte  McCuUough,  85  Cal.  98;  Ex 
parts  Lemkuhl,  72  Cal.  68, 18  Pac.  Rep. 
148;  Ex  parts  Farnham.  8  Colo.  645;  Bs 
parte  Smith,  2  Ney.  888;  Ex  parU  Two- 
hig,  18  Key.  802;  Rex  y.  Carlile,  4  Car. 
&  P.  415. 
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this.  If  any  such  erroneoQB  or  irregnlar  action  has  oeonrred.  he  has 
his  remedy  by  appeal,  error,  or  certiorari.  And  although ,  on  a 
review  by  an  appellate  court,  the  objections  presented  might  be 
amply  sufficient  to  procure  a  reversal  of  the  judgment,  yet  he  can- 
not  make  the  proceeding  by  habeas  eorpue  a  short  cut  to  the  same 
result,  because  that  would  be  twisting  the  extraordinary  remedy 
away  from  its  proper  object  to  make  it  subserve  an  entirely  differ* 
ent  purpose.  The  importance  of  this  rale  justifies  its  illustration  by 
a  number  of  examples.  Thus  the  investigation  on  haheae  corpus 
will  not  be  allowed  so  wide  a  range  as  to  include  the  nature, 
weight,  or  sufficiency  of  the  etAdence  on  which  the  judgment 
was  rendered,  or  the  reasons  on  which  it  was  based.**  Nor  can 
advantage  be  taken  in  this  manner  of  a  defect  in  the  verdict, 
although  it  would  be  sufficient  to  cause  the  reversal  of  the  judgment 
on  appeal  or  writ  of  error  ;^  nor  of  any  errors  made  by  the  court  in 
granting,  modifying,  or  setting  aside  orders  in  criminal  cases;**  nor 
of  any  errors  alleged  to  have  been  committed  in  the  determination 
of  questions  arising  on  a  motion  in  arrest  of  judgment,  these  not 
being  jurisdictional  defects,  although  the  question  determined  was 
whether  an  act  charged  in  an  indictment  was  or  was  not  a  crime.** 
It  is  the  same  of  irregularities  in  the  proceedings.  On  habeas  corpus 
there  can  be  no  inquiry  into  a  defective  or  irregular  selection  of  the 
grand  jury;**  nor  whether  the  indictment  upon  which  the  judgment 
was  given,  being  regular  on  its  face,  was  ever  in  fact  found  by  a 
grand  jury.*^  Neither  can  advantage  be  taken  of  the  fact  that  the 
judgment  does  not  specifically  describe  the  offense  of  which  the 
petitioner  was  convicted;**  nor  of  the  fact  that  only  one  officer  was 
present  at  the  returning  of  the  verdict^  instead  of  two  as  required  by 
law;**  nor  of  the  fact  that  the  court  pronounced  judgment  upon  a 


"Macke  v.  Ryan.  81  Eans.  64. 1  Pac. 
Rep.  786;  In  re  Gibson.  84  Kans.  641.  9 
Pac  Rep.  768;  In  re  WaUon.  80  Kans. 
758. 1  Pac.  Rep.  776;  Ex  parte  Jackson. 
45  Ark.  158;  Starr  ▼.  Barton.  84  Ga.  M; 
Sute  T.  Bloom.  17  Wis.  531;  GrifBn  y. 
State.  5  Tex.  App.  457;  In  re  Bogart,  3 
Sawy.  896;  JBx  parte  PhUlips,  67  Miss. 
857. 


^  Dover  t.  Stote.  76  Ala.  40. 

»  Ex  parte  Hartman»  44  Cal.  84. 

»Ex  parte  Parks.  98  U.  8.  18;  Bm 
parte  8haflenber>;.  4  DiUon.  371. 

^  State  ▼.  Fenderson^  38  La.  Ann.  88L 

«  Bx  parte  Twohig.  18  Nev.  803. 

e^Ex  parte  Gibson.  81  Cal.  619;  Ett 
parte  Smith,  3  Nev.  888. 

MRex  T.  Carlile,  4  Car.  &  P.  416. 
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verdict  on  a  charge  of  felony  daring  the  enforced  absence  of  the 
petitioner  in  jail;**  nor  of  the  fact  that  the  record  shows  affirmatively 
that  there  was  no  interval  of  time  between  the  plea  of  guilty  and  the 
Bentenoe,  although  the  statute  requires  an  interval  of  at  least  two 
days.* 

§  266.    JurlBdlctioii  may  be  examined. 

In  order  that  a  judgment  may  be  valid,  it  is  necessary  that  the 
court  should  have  had  jurisdiction  both  of  the  person  and  the 
subject-matter;  the  want  of  such  jurisdiction  may  be  shown  on 
habeai  corpuu;  and  if  either  element  is  proved  to  be  wanting,  the 
judgment  is  void  and  an  imprisonment  under  it  is  illegal.*  But  it 
is  to  be  observed  that  in  criminal  cases  the  question  of  jurisdiction 
of  the  subject-matter  may  frequently  become  a  fact  in  issue,  and 
in  that  event  its  determination  by  the  verdict  will  preclude  a  fresh 
investigation  of  the  subject  on  proceedings  by  habeas  corpus.  This 
is  (he  case  where  the  jurisdiction  of  the  court  over  the  place  where 
the  alleged  offense  was  committed  is  traversed  by  the  defendant, 
and  the  jury  find  that  the  locus  in  quo  is  within  the  limits  of  the 
court's  territorial  jurisdiction.  After  such  a  finding,  the  petitioner 
cannot  impeach  the  judgment  by  showing  that  the  place  was  with- 
out  such  limits.*'  '  It  must  also  be  remarked  in  this  connection 
that  there  is  a  material  difference  in  the  authorities,  as  to  the  eir- 
oumstances  in  which  a  judgment  may  be  impeached  for  want  of 
jurisdiction,  when  it  is  not  void  on  its  face.  This  topic  will  be 
treated  in  the  third  part  of  the  present  chapter.  In  the  mean  time, 
we  call  the  reader's  notice  to  the  fact  that  the  collateral  investiga- 


M  Ex  parts  Farnham,  8  Colo.  645. 
^ExparU  Smith,  2  Nev.  88a 
•Reynolds  t.  Orvis,  7  Cow.  269;  Ex 
parte  Bridges.  2  Woods.  428;  Cropper's 
Case,  2  Rob.  (Va.)  842;  Johnson  v.  Unit- 
ed States,  8  McLean,  89;  Miller  v.  Sny- 
der, 6  Ind.  1.  As  regards  the  nature 
and  effect  of  a  Judgment  void  for  want 
of  Jurisdiction,  and  the  right  of  every 
court  to  treat  such  Judgment  as  a  nul- 
lity, when  drawn  collaterally  in  ques- 
tion, there  is  no  substantial  difference 
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between  the  case  of  an  Imprisonment 
under  such  a  Judgment,  and  one  of  any 
other  illegal  imprisonment  under  pre- 
tense of  authority  from  the  United 
States,  in  respect  to  the  right  of  a  state 
court  to  inquire  in  the  first  instance  by 
habeoi  ecrptu  into  its  legality.  Matter 
of  Tarble,  25  Wis.  890,  8  Am.  Rep.  85. 

^  In  re  Kewton,  16  C.  B.  97;  People 
V.  Liscomb,  60  N.  Y.  671, 19  Am.  Repi 
211;  Deckard  v.  State,  88  Md.  186L 
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tion  of  a  judgment  on  habea$  corpus  is  only  a  special  application 
of  the  general  mle.  And  if  a  majority  of  the  states  refuse  to  allow 
parties  or  privies  to  attack  a  judgment,  in  general,  for  want  of  juris- 
dietioD,  unless  the  record  itself  shows  where  the  jnrisdiction  failed, 
there  is  nothing  in  the  nature  of  this  special  case  to  take  it  out  of 
the  rule.  A  word  must  be  added  in  regard  to  a  particular  class  of 
conrts  whose  sentences  have  sometimes  been  thought  to  be  open  to 
revision  on  habea$  eorpui^  viz.,  courts-martial.  It  is  now  well  settled 
that  while  the  jurisdiction  of  such  a  court  may  be  challenged  and 
examined  in  such  a  proceeding,  its  judgment  cannot  be  disregarded 
or  annulled,  or  the  prisoner  discharged,  unless  it  is  absolutely  void. 
"The  question  of  the  jnrisdiction  of  a  general  court-martial  may 
always  be  inquired  into  upon  the  application  of  any  party  aggrieved 
by  its  proceedings,  and  so  may  that  of  every  other  judicial  tribunal ; 
but  the  range  and  scope  of  the  inquiry  is  controlled  by  the  same 
mles  and  limitations  in  both  cases.  There  must  be  jurisdiction  to 
hear  and  to  determine,  and  to  render  the  particular  judgment  or 
Bentence  imposed.  If  this  exists,  however  erroneous  the  proceedings 
may  be,  they  cannot  be  reviewed  collaterally  upon  habeas  corpus. 
It  would  be  as  indecorous  and  as  wanton  a  stretch  of  judicial  power 
to  assume  in  advance  that  a  general  court-martial  will  erroneously 
convict  an  accused  person  of  a  military  ofFense,  as  it  would  be  to 
indulge  such  a  presumption  concerning  a  common-law  court.*'* 
Finally,  the  writ  of  habeas  corpus  cannot  be  used  as  substitute  for 
guo  warranto.  ''One  convicted  by  a  jury  and  sentenced  in  court  by 
a  judge  ds  facto,  acting  colore  officii,  though  not  de  jure,  and 
detained  in  custody  in  pursuance  of  his  sentence,  cannot  properly 
be  discharged  on  habeas  corpus.  The  validity  of  the  appointment 
or  election  of  an  officer  d^  facto,  before  whom  a  prisoner  has  been 
convicted  of  crime,  will  not  be  inquired  into  on  habeas  corpus/''^ 


*7n  rv  Davison.  81  Fed.  Rep.  6S0;  Ex 
parte  Heed,  100  U.  8. 18;  iifo  parte  Kear- 
ney, 7  Wneat.  88;  Wise  v.  Withers,  8 
Cranch,881;  Dynes  v.  Hoover,  20  How. 
86;  Wales  v.  Whitney,  114  U.  B.  564,  6 
Sap.  Ct  Bep.  1050.  Bee  People  v. 
Warden,  100  N.  T.  20,  2  N.  E.  Rep.  870. 


*  9  Am.  &  Engl.  Encydo.  of  Law,  p. 
286  (a  source  from  which  I  have  derived 
much  assistance  in  preparing  these  sec- 
tions); Griffin's  Case.  1  Chase  Dec.  864; 
Btate  V.  Bloom,  17  Wis.  521;  People  v. 
Btevens,  5  Hill,  680;  Hoglan  v.  Carpen- 
ter, 4  Bush,  89. 
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§  267.    ConstitatiozLality  of  Statatee. 

Applications  for  release  on  habeat  corpu$  are  not  infreqaently  made 
on  the  ground  that  the  law  under  which  the  prosecution  and  convic- 
tion were  had  was  unconstitutional,  and  there  is  much  conflict  of 
authority  upon  the  question  whether  an  inquiry  into  the  validity  of 
such  law  is  proper  in  a  proceeding  of  this  nature.  In  several  of  the 
states  it  is  apparently  the  accepted  rule  that  the  constitutionality  of 
a  statute  or  ordinance  cannot  be  examined  on  habeat  corpus,  and  if 
no  other  ground  is  presented  for  the  petitioner's  discharge,  the  court 
will  refuse  to  interfere.^  It  may  be  urged  in  support  of  this  view 
that  the  trial  court  has  always  the  right  to  pass  upon  the  question 
of  its  own  jurisdiction,  and  that  if  it  assumes  to  act  in  the  matter  and 
to  proceed  to  judgment,  it  necessarily  affirms  the  validity  of  the  stat- 
ute under  which  its  action  is  taken,  which  finding  should  be  respected 
in  every  other  court*  This  argument  is  not  without  weight.  But  on 
the  other  hand,  it  cannot  be  too  strongly  insisted  that  an  unconstitu* 
tional  law  is  no  law  at  all.  It  cannot  make  that  a  crime  which  waa 
not  so  before.  It  cannot  confer  jurisdiction.  A  proceeding  taken 
under  it  is  void,  not  merely  erroneous.  A  person  convicted  under  it 
is  innocent,  and  is  held  in  custody  illegally.  Hence  \f  the  validity  of 
the  law  could  not  be  tested  on  habtds  corpus,  we  should  have,  sup* 
posing  it  to  be  in  fact  unconstitutional,  a  most  anomalous  case,  vis., 
a  person  unlawfuUy  restrained  of  his  liberty,  and  that  too  in  the  most 
unwarrantable  circumstances,  whose  relief  is  the  sole  object  of  this 
writ,  and  yet  to  whom  relief  must  be  denied.  We  are  decidedly 
inclined  to  agree  with  the  numerous  cases  which  hold  that  the  alleged 
unconstitutionality  of  the  act  or  ordinance  under  which  the  petitioner 

15  held  is  always  a  proper  subject  of  inquiry  on  habeca  corpus,  and 
that  if  the  court  finds  it  to  be  invalid,  it  is  justified  in  releasing  the 
prisoner."    The  Federal  courts  uniformly  hold  that  the  imprison- 

f^Sx  parU  BoenningbauBen,  91  Mo.  80  Mich.  603;  Ex  parte  FiBbar,  6  Nebr. 

801, 1  a  W.  Rep.  761;  Ex  parte  Bowler,  809;  Ex  parte  Winston,  9  Nev.  71;  Jn  re 

16  Mo.  App.  14;  Matter  of  Harris,  47  Callicott,  8  Blatchf.  89;  ^jMirfsBootb, 
Mo.  164;  Piatt  v.  Harrison,  6  Iowa.  79;  8  Wis.  145. 

71  Am.  Dec  889;  Matter  of  Underwood,         ^Ex  parte  Siebold,  100  U.  &  871; 
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ment  of  a  person  under  an  invalid  ordinance  of  a  munioipal  corpora- 
tion is  Buch  a  ease  of  unlawful  restraint  as  will  justify  their  releasing 
him  on  habeas  carptu,  because,  being  without  ''due  process  of  law,** 
it  is  in  yiolation  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.'*  But  the  circuit  court  will  not  overrule  the  sol* 
emn  judgment  of  the  supreme  court  of  the  state  upon  the  question  of 
the  validity  of  such  ordinance,  where  there  is  reasonable  ground  for 
doobt;  in  such  eases  the  ultimate  decision  should  be  referred  to  the 
Bopreme  court  of  the  Umted  States.'*  And  there  is  authority  to  the 
point  that  the  Federal  courts  have  no  jurisdiction  to  discharge  a  pris- 
oner held  under  a  state  statute,  on  the  ground  that  such  statute  is  in 
violation  of  the  constitution  of  the  state,  or  in  excess  of  the  powers 
which  the  people  of  the  state  have  conferred  on  their  legislature ;  if  it 
does  not  violate  the  Federal  constitution,  the  question  is  for  the  state 
courtB." 


§  268.    Jaxisdlctlon  to  render  the  Partloiilar  Sentence. 

In  the  case  of  Ex  parte  ShawJ'*  the  supreme  court  of  Ohio  expressed 
the  following  views.  "The  question  presented  in  this  case  is^  whether, 
conceding  that  the  sentence  is  for  horse-stealing,  and  that,  by  stat* 
Qte,  the  sentence  must  be  for  a  period  not  less  than  three  years,  the 
commitment  is  lawful.  The  courts  are  required  by  statute,  upon 
eonyiotion,  to  sentence  for  a  period  not  less  than  three  years.  The 
sentence  in  this  case  is  for  one  year.     Does  this  render  the  sentence 


Bxp<Ki$  Clarke,  Id.  899;  JESb  parte  Tar- 
brongh,  110  U.  a  661,  4  Bup.  Ct  Rep. 
153;  J^  parte  Bovall,  117  U.  B.  241, 
8  Sop.  Ct  Rep.  784;  Matter  of  Broi- 
nshan,  4  McCrary,  1, 18  Fed.  Rep.  82; 
Inn  Lee  Tong,  9  Sawy.  886, 18  Fed. 
Rep.  268;  Stockton  Lanndry  Case,  26 
Fed  Rep.  611:  In  re  Ziebold.  28  Fed. 
Rep.  791;  Fisher  y.  McGirr,  1  Gray, 
1,  61  Am.  Dec.  881;  Whitcomb'a 
Cue,  120  Masa.  118;  jix  parte  Rosen- 
blatt, 19  Not.  489,  14  Pac.  Rep.  298; 
Brown  y.  Duffns,  66  Iowa,  198, 28  N.  W. 
Rep.  896;  Bxpofie  ^amett,  80  Ala.  461; 


In  re  Payson,  28  Kans.  767;  Ba  parte 
Delaney.  48  CaL  478;  Ex  parte  Rollins, 
80  Ya.  814;  Ex  parte  MaU,  19  Tex.  App. 
112. 

n/»  re  Lee  Tong.  9  Sawy.  886,  IS 
Fed.  Rep.  268;  Stockton  Laundry  Case, 
26  Fed.  Rep.  611;  In  re  Ah  Jow,  29  Fed. 
Rep.  181;  Laundry  License  Case,  22 
Fed.  Rep.  705;  Ex  parte  Yung  Jon,  2S 
Fed.  Rep.  80a 

^In  re  Wo  Lee.  9  West  C.  Rep..  81. 

7^  Matter  of  Brosnahan,  4  McCrary» 
1. 18  Fed.  Rep.  62. 

IS  7  Ohio  St  81,  70  Am.  Dec.  66. 
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void  and  the  oommitment  of  the  relator  aniawful?  The  qnestion  is 
one  simply  of  jurisdiction.  The  ooart  had  jurisdiction  over  the 
offense  and  its  punishment.  It  had  aatbority  to  pronounce  sentence; 
and  while  in  the  legitimate  exercise  of  its  power,  committed  a  mani- 
fest  error  and  mistake  in  the  award  of  the  number  of  years  of  the 
punishment.  The  sentence  was  not  void,  but  erroneous."  And 
accordingly  the  court  refused  to  release  the  prisoner  on  habeas  corpus. 
And  a  number  of  other  cases  agree  with  this  doctrine.^  Bat  the 
argument  is  far  from  satisfactory.  It  involves  the  error  of  over- 
looking the  fact  that  jurisdiction  to  render  the  particular  sentence 
imposed  is  equally  as  essential  to  its  validity  as  jurisdiction  of  the 
person  or  the  subject-matter.  If  either  of  these  three  elements  is 
wanting,  the  judgment  is  a  nullity.  Now  in  respect  to  the  sentence, 
the  court  has  precisely  the  jurisdiction  which  the  statute  gives  it,  no 
more  and  no  less.  And  if  the  statute  prescribes  that  the  sentence 
shall  be  for  not  less  than  three  years,  the  court  is  utterly  without 
power  to  sentence  for  one  year.  This  seems  too  plain  for  argument. 
And  indeed  the  great  preponderance  of  authority  sustains  the  propo- 
sition that  if  the  court  had  not  jurisdiction  to  render  the  particular 
sentence, — if  the  sentence  is  different  from  that  prescribed  by  the 
law,  or  is  below  the  minimum  or  above  the  maximum, — ^that  is  good 
ground  for  releasing  the  prisoner  on  habeas  corpus  J' 


^*Ex  paHe  Van  Hagan,  26  Ohio  St. 
482;  People  v.  Cavanagh,  2  Abb.  Pr.  89; 
Ex  parte  Bond,  0  S.  Car.  80,  80  Am. 
Rep.  20;  Ex  parts  Crandall,  84  Wis. 
177. 

^  Ex  parts  Lange.  18  Wall.  168;  Ex 
parts  Milli>?an.  4  WalL  181;  Ex  parts 
Wilson,  114  U.  B.  417,  6  Sup.  Ct.  Rep. 
085;  Ex  parte  Bernert,  7  Pac.  0.  L.  J. 
400;  Ex  parts  Page,  49  Mo.  291;  Peo- 
ple V.  Walters.  15  Abb.  N.  Cas.  461; 
People  V.  Liscomb,  60  N.  Y.  559;  Ex 
parte  Kearney,  55  Cal.  212;  In  re  Petty, 
22  Kans.  477;  Ex  parts  Balger,  60  Cal. 
488;  Miller  v.  Snyder,  6  Ind.  1;  Ex  parte 
Smith,  2  Ney.  888.  The  point  is  illus- 
trated in  the  following  clear  and  forci- 
ble manner,  in  Ex  parte  Lange,  supra: 
"If  a  justice  of  the  peace,  having  Juris- 
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diction  to  fine  for  a  misdemeanor,  and 
with  the  party  charged  properly  before 
him,  should  render  a  Judgment  that  he 
be  hung,  it  would  simply  be  void.  Why 
void?  Because  he  had  no  power  to 
render  such  a  Judgment.  So  if  a  court 
of  general  Jurisdiction  should,  on  an  in- 
dictment for  libel,  render  a  judgment 
of  death,  or  confiscation  of  property, 
it  would  for  the  same  reason  be  void. 
Or  if,  on  an  indictment  for  treason,  the 
court  should  render  a  Judgment  of 
attaint,  whereby  the  heirs  of  the  crim- 
inal could  not  inherit  his  property, 
which  should,  by  the  Judgment  of  the 
court,  be  confiscated  to  the  state,  it 
would  be  void  as  to  the  attainder,  be- 
cause in  excess  of  the  authority  of  the 
court,  and  by  the  Qpnstitution. " 
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§  869.    Sxii&clenoy  of  FroceBs  or  Pleadings. 

Upon  proceedings  by  habeM  eorput,  the  oonrt  from  which  the  writ 
188088  has  CO  power  to  inquire  into  the  safSciency  of  the  indict- 
ment or  information  on  which  the  trial  was  had  that  resulted  in 
the  judgment  under  which  the  prisoner  is  detained;  nor  can  it  under- 
take to  decide  whether  such  pleadings  state  an  indictable  offense. 
And  although  the  indictment  be  defective  or  irregular,  or  fail  to 
disclose  any  crime  known  to  the  law,  yet  that  is  no  reason  for  dis- 
charging the  petitioner,  and  he  must  be  remanded.^  The  rule  rests 
upon  the  fact  that  such  a  defect  is  not  jurisdictional.  If  the  court 
has  general  jurisdiction  of  the  subject-matter,  and  the  party  is  prop- 
erly before  it,  its  judgment  is  conclusive  and  binding  and  cannot 
be  attacked  collaterally,  and  if  error  or  irregularity  supervenes, 
8Qob  as  in  the  case  supposed,  it  is  error  or  irregularity  in  the  exer* 
me  of  the  court's  jurisdiction,  and  does  not  make  its  sentence  a 
nullity.  Further,  if  there  is  any  power  which  a  court  possesses 
beyond  question  or  cavil,  it  is  the  power  to  judge  of  the  sufficiency 
of  the  indictment  or  complaint  and  to  determine  whether  or  not  the 
offense  charged  is  legally  punishable.  If  it  should  come  to  a  mis- 
taken conclusion  in  regard  to  these  matters,  there  would  undoubt- 
edly be  error  in  the  technical  sense.  But  it  must  be  remembered 
that  habeas  corpus  cannot  be  made  to  discharge  the  functions  of 
a  writ  of  error  or  of  an  appeal.  A  view  contrary  to  that  here 
expressed  is  held  by  the  supreme  court  of  California.'' 

• 

I  860.    To  what  FartieB  the  Bule  applies. 

Having  fully  discussed  the  permissibility  of  collaterally  impeaching 
judgments  in  the  special  case  of  proceedings  upon  habeas  corpus^  we 

^B»  jMirte  Watkint.  8  Pet  198;  Ex  Truman,  44  Mo.  181;    Bx  parte  Whit- 

parte  Parks,  08  U.  &  20;  Petition  of  aker,  48  Ala.  828;  I^  parte  Twohig.  18 

Semlar,  41  Wis.  617;  Davis's  Case.  123  Ney.  803. 

Hags.  834;  Matter  of  Eaton,  37  Mich.  ?•  Matter  of  Coryell,  23  CaL  178;  Ex 

1;  Emanuel  y.  State,  86  Miss.  687;  Par-  parte  Eearnej,  66  Cal.  313. 
ker  V.  State,  6  Tez.  App.  679;  in  re 
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DOW  resume  the  consideration  of  the  main  rule.  And  we  are  next 
led  to  inquire,  to  what  parties  does  this  rule  apply  ?  An  answer  is 
{[iven  'by  the  supreme  court  of  Vermont  in  the  following  terms :  ''The 
rule  that  a  judgment  of  a  court  of  competent  jurisdiction  is  conclu- 
^ive,  until  reversed  or  in  some  manner  set  aside  and  annulled,  and 
that  it  cannot  be  attacked  collaterally  by  evidence  tending  to  show 
that  it  was  irregular  or  improperly  obtained,  only  applies  to  parties 
and  privies  to  the  judgment,  who  may  take  proceedings  for  its  reversal, 
and  in  no  sense  extends  to  strangers. **  ^  Or,  as  the  rule  is  sometimes 
6tated,  where  a  party  has  an  opportunity  to  apply  to  the  court  enter- 
ing the  judgment  to  open  it  or  vacate  it,  he  must  do  so,  and  cannot 
resort  to  a  collateral  attack.**  For  instance,  a  stockholder  in  a  cor- 
poration against  which  a  judgment  has  been  recovered,  and  out  of 
whose  estate  the  execution  issued  thereon  has  been  satisfied,  or  may 
be  satisfied,  is  so  far  a  privy  in  law  that  he  may  bring  error  to  reverse 
it;  but  for  that  very  reason  he  cannot  attack  the  judgment  collator- 

■ 

ally  for  any  defect,  such  as  an  irregularity  in  the  service  of  process."* 
But  it  is  not  every  stranger  who  may  impeach  a  judgment  in  a  col- 
lateral proceeding.  The  law  does  not  permit  wanton  or  unnecessary 
attacks  upon  its  judgments,  and  they  will  stand  as  valid  against  any 
third  person  who  fails  to  show  that  he  has  a  real  and  substantial 
interest  in  avoiding  the  judgment,  and  one  which  the  law  is  boond 
io  protect.  As  the  cases  express  it,  the  rule  does  not  apply  to  such 
third  persons  or  strangers  to  the  record  as  would  be  prejudiced  in 
regard  to  some  pre-existing  right  if  the  judgment  were  g^ven  full 
efFect."    Again,  admitting  that  the  particular  individual  has  the  right 


MAtkinson  v.  Allen,  12  Yt  619,  86 
Am.  Dec  861;  Eureka  Iron  Works  v. 
Bresnahan  (Mich.)*  88  N.  W.  Rep.  884; 
Caswell  V.  Caswell,  28  Me.  282.  See 
Buccession  of  Quinn.  80  La.  Ann.  047. 
This  was  the  rule  of  the  common  law. 
A  Judgment  may  be  avoided  without  a 
writ  of  error,  by  a  plea,  where  the  par- 
ty 18  a  stranger  to  it  Randal's  Case,  2 
Mod.  808.  That  is,  as  a  stranger  can- 
not bring  error,  he  may  attack  the  Judg- 
ment collaterally,  if  adverse  to  hU  in- 
terest, as  for  fraud  or  collusion. 
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*i  Vose  V.  Morton,  4  Cush.  27,  50  Am. 
Dec.  750;  Griswold  v.  Stewart,  4  Cow. 
457;  Davoue  v.  Fanning,  4  Johns.  Ch. 
120. 

^Came  v.  Brigham,  80  Me.  85. 

**  Eureka  Iron  Works  v.  Bresnahan 
(Mich. ),  88  N.  W.  Rep.  884.  The  validly 
of  a  Judgment  foreclosing  a  mortgage 
cannot  be  qnestioned  by  one  not  con- 
nected with  the  mortgagor's  title,  as 
grantee,  mortgagee.  Judgment-creditor, 
etc    Glass  v.  Gilbert  58  Pa.  St  dO0L 
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to  aUege  eaoae  against  the  jadgment  in  a  collateral  proceeding,  it 
moat  not  besapposed  that  every  possible  objection  is  open  to  him  for 
this  purpose.  It  is  stated,  in  Maine,  that  a  stranger  whose  rights 
are  a£fected  may  impeach  a  judgment  collaterally  on  three  grounds 
only,  viz.,  that  the  court  rendering  it  had  no  jurisdiction  of  the  case; 
that  the  judgment  was  obtained  by  fraud  or  collusion ;  or  that  the 
judgment  was  irregalarly  or  unlawfully  rendered,  to  his  prejudice.^ 
But  this  rule, — in  respect  to  the  third  ground  stated, — is  probably  too 
liberal  to  be  everywhere  accepted  as  sound.  The  Pennsylvania  courts 
hold  that  a  stranger  has  no  right  to  interfere  with  a  judgment,  how- 
ever irregular,  except  where  it  is  founded  in  collusion."  And  it  is 
said  that  only  a  defendant  can  avoid  a  judgment  for  irregularity 
(that  is,  by  writ  of  error  or  motion  to  vacate),  and  as  long  as  he  is 
content  to  waive  the  irregularity,  strangers  cannot  avail  themselves 
of  it  collaterally."  It  has  been  made  a  question  how  far  this  right 
is  open  to  a  garnishee,  in  respect  to  the  judgment  in  the  main  pro- 
•ceedings.  The  correct  view  is  stated  in  an  Illinois  decision,  from 
which  we  quote  as  follows.  ''The  first  question  arising  on  this  rec- 
ord is  whether  a  garnishee,  who  sues  out  a  writ  of  error  to  reverse  a 
judgment  rendered  against  him,  may  inquire  into  the  legality  and 
regularity  of  the  previous  proceedings  against  the  defendant  in  attach- 
ment. In  one  respect  he  unquestionably  can.  In  a  suit  by  attach- 
ment the  court  must  acquire  jurisdiction,  and  proceed  to  enter  a  judg- 
ment against  the  defendant,  before  it  can  pronounce  any  judgment 
4^;ainst  a  party  summoned  as  garnishee.  If  the  previous  proceedings 
are  unauthorized  and  void,  there  is  no  sufficient  basis  to  support 
the  judgment  against  the  garnishee.  He  would  not  be  protected  in 
the  payment  of  a  judgment  obtained  under  such  circumstances.  It 
would  be  regarded  as  a  voluntary  and  not  a  compulsory  payment, 
and  the  defendant  might  compel  him  to  pay  a  second  time.  It  is 
•clear  therefore  that  a  garnishee  should  be  permitted  to  inquire  into 
the  validity  of  the  previous  proceedings  in  the  case.     If  such  proceed- 

MSidenBparkar  v.  BideDsparker.   68        ^^Drexel's  AppeaI,6Pa.  8t  272.  And 

Me.  481,  88  Am.  Dec.  627.    See  Lyles  v.  see  Lowber  and   Wilmer's  Appeal,  8 

BoUes,  8  a.  Car.  268;  Boisse  v.  DickBon,  Watts  &  8.  887,  42  Am.  Dec.  802. 
81  La.  Ann.  74t  WRoUina  v.  Henry,  78  K  Car.  842. 
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ings  are  void,  the  judgment  against  the  garnishee  may  for  that  canse 
be  reversed  on  error.  Bat  if  the  court  had  jurisdiction,  its  errors  and 
irregularities  can  only  be  called  in  question  by  the  defendant,  and 
that,  too,  in  a  direct  proceeding  for  the  purpose.  They  affect  him 
only,  and  he  may  waive  or  insist  on  them.  The  garnishee  has  no 
cause  to  complain,  for  he  will  be  protected  in  the  payment  of  the 
judgment."*' 

Pabt  n.    Fob  Erbobs  akd  Ibbboulabitiks. 

§  261.    Erroneous  and  Irregular  Judgements. 

No  principle  of  law  is  more  firmly  settled  than  that  the  judgment 
of  a  court  of  competent  jurisdiction,  so  long  as  it  stands  in  full 
force  and  unreversed,  cannot  be  impeached  in  any  collateral  pro- 
ceeding on  account  of  mere  errors  or  irregularities,  not  going  to  the 
jurisdiction.^  Thus  defective  findings,  or  the  absence  of  any  find- 
ings  6f  fact  in  a  trial  by  consent  by  the  court,  do  not  render  the 
judgment  a  nullity,  and  it  cannot  be  attacked  collaterally  therefor.* 
So  obvious  clerical  errors  in  the    judgment-roll  which  eoald  not 


nr  Pierce  v.  Csrleton.  12  IlL  dS8,  64 
Am.  Dec.  405;  Whitehead  v.  Henderson, 
4  8m.  &  Mar.  7C4;  Matheney  v.  Gallo- 
way, 12  6m.  &  Mar.  475;  St  Louis,  etc, 
Ins.  Co.  V.  Cohen,  9  Mo.  421;  Schop- 
penhast  v.  BoUman.  21  Ind.  285. 

MHufl  V.Hutchinson,  14  How.  686; 
Parker  v.  Kane,  22  How.  1;  Thompson 
y.  Tolmie,  2  Pet.  167;  Bannister  v.  Hig- 
ginson,  16  Me.  78;  Davidson  v.  Thorn- 
ton, 7  Pa.  St  128;  Miltimore  v.  Milti- 
more,  40  Pa.  6t  161;  Clark  v.  Bryan,  16 
Md.  171;  Howison  v.  Weeden,  77  Va. 
704;  Fox  v.  Cottage  Building  Assn.,  81 
Va.  677;  State  v.  Conoly,  6  Ired.  248; 
Den  dem.  White  v.  Albertson,  8  Dev. 
241,  22  Am.  Dec  719;  Upson  v.  Horn, 

8  Strobh.  108,  49  Am.  Dec  688;  James  v. 
Smith.  2  S.  Car.  188;  Mobley  v.  Mobley, 

9  Ga.  247;  Cox  v.  Davis,  17  Ala.  714,  62 
Am.  Dec  199;  SaltonstaU  v.  Riley,  28 
Ala.  164.  66  Am.  Dec  884;  Wall  v.  Wall, 
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Miss.  409;  Sutherland  v.  De  Leon,  1 
Tex.  250,  46  Am.  Dec  100;  Lynch  ▼. 
Baxter,  4  Tex.  481,  61  Am.  Dec  785; 
Thouvenin  v.  Rodrigues,  24  Tex.  4j68; 
Driggers  v.  Caasady.  71  Ala.  629;  Moore 
V.  Tanner,  6  T.  B.  Mon.  42, 27  Am.  Dec 
86;  Dorsey  v.  Kendall,  8  Baah,  294; 
Derr  v.  Wilson,  84  Ey.  14;  Sheldon  t. 
Newton,  8  Ohio  St  ^4;  Homer  v.  State 
Bank,  1  Ind.  180,  48  Am.  Dec  865;  Br- 
ans V.  Ashby.  22  Ind.  16;  Wiley  ▼.  Pii- 
vey,  61  Ind.  457,  28  Am.  Rep.  677;  Lane 
V.  Bommelmann,  17  Ul.  95;  Swiggart  ▼. 
Harber,  4  ScanL  864,  89  Am.  Dec  418; 
Wales  V.  Bogue,  81  BL  464;  McBane  t. 
People,  50  Ul.  508;  Cameron  v.  Bojle,  % 
Greene  (Iowa),  154;  Burton  v.  Wsuren 
Twp.,  11  Iowa,  166;  Ferryman  v.  State, 
8  Mo.  208;  State  v.  St  Gemme.  81  Mo. 
280;  Lucas  v.  Todd,  28  CaL  182. 

»  Breeze  v.  Doyle,  19  CaL  lOL 
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deceive  a  person  aocustomed  to  saoh  docaments,  are  no  gronnd  for 
impeaching  the  judgment  collaterallj.*^  So  if  the  judgment  in  a 
foreclosure  case  is  entered  prematurely,  the  remedy  of  the  defend- 
ant must  be  sought  by  direct  proceedings  in  the  action.*^  The  judg- 
ment of  a  court  having  jurisdiction  is  not  rendered  void  or  open  to  a 
collateral  attack,  because  of  a  wrong  judgment  based  upon  an  erro« 
neons  application  of  legal  principles  or  insu£Scient  evidence.**  To 
take  another  illustration, — a  guardian's  sale  of  land,  if  not  made  at 
the  time  required  by  law,  is  illegal ;  but  if  the  court  improperly  oon« 
finns  it,  its  judgment  is  not  open  to  collateral  inquiry  in  a  suit  for 
the  land,  brought  against  a  party  who  acquired  the  title  under  the 
purchaser  at  such  sale  in  good  faith.**  So,  when  a  judgment  in 
replevin  is  offered  in  evidence  in  another  suit,  it  cannot  be  objected 
to  it  that  it  gives  costs  in  a  case  where  costs  ought  not  to  be  given 
by  the  statute ;  the  judgment,  though  wrong,  is  conclusive  when 
offered  collaterally  •** 

§  262.    Mistakes  in  the  Judgrment* 

Closely  allied  to  the  principle  just  discussed  is  the  rule  that  a 

mistake  in  the  rendition  or  entry  of  a  judgment  can  be  taken  advan* 

tage  of  only  in  a  direct  proceeding.    A  final  judgment  cannot  he 

collaterally  impeached  because  the  opinion  of  the  court  shows  that 

a  different  judgment  should  have  been  entered.**    So  a  judgment 

ordering  the  delivery  of  all  the  property  of  an  intestate  to  his  widow, 

instead  of  to  her  in  trust  for  his  minor  children,  as  provided  by  the 

statute,  though    palpably  erroneous,  is  proof    against    collateral 

attack.**    So  again,  in  an  action  to  recover  from  a  purchaser  part  of 

certain  lands  sold  under  a  decree  of  court,  the  plaintiff,  if  a  party 

to  the  suit  in  which  the  decree  of  sale  was  made,  cannot,  in  answer 

to  the  defense  of  refjWicato,  attack  the  decree  of  sale  collaterally 

^  Morrison  ▼.  Austin,  14  Wis.  601.  m  Lutes  v.  Alpaugh,  38  N.  J.  Law, 

*i  Alderson  v.  Bell,  9  Cal.  810.  165. 

*< Stevenson  v.  Bonesteel,  80  Iowa,  ^Cooley  v.  Smith,  17  Iowa,  39. 

286.  *^  Spencer  v.  McGonagle,    107    Ind. 

« Brown  v.  Christie,  87  Tex.78, 84  Am.  410,  8  K.  £.  Rep.  266. 
Dec.  607. 
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by  showing  that  that  part  of  the  lands  was  inclnded  in  the  decree 
by  inadvertence  and  mistake**' 

§  263.    IrregulBX  or  Defective  Service. 

We  have  already  seen  that  defects  or  irregularities  in  the  process, 
or  in  the  manner  of  its  service,  are  not  sufScient  to  render  the  jndg- 
ment  void,  unless  the  flaw  or  omission  is  so  serious  as  to  make  the 
process  equivalent  to  no  process  at  all,  or  the  service  entirely  nuga- 
tory,  in  which  case  the  judgment  fails  for  want  of  jurisdiction.*  It 
follows  that  the  judgment  of  a  court  of  general  jurisdiction  cannot 
be  attacked  collaterally  when  there  has  been  some  service  of  notice, 
although  such  service  of  notice  may  be  materially  defective.'*  Thus 
a  judgment  cannot  be  impeached  in  a  collateral  proceeding  on  the 
ground  that  the  return  of  service  of  process  was  not  made  in  a  formal 
manner;'**  nor  because  the  service  of  the  writ  did  not  conform  to 
the  requirements  of  the  statute ;  '*'  nor  because  service  of  the  sum- 
mons was  made  upon  the  return  day.'**  So  a  judgment  against  a 
corporation,  where  process  was  served  on  individuals  who  are  not 
called  officers,  is  erroneous,  and  would  probably  be  reversed  on  error; 
nevertheless  it  cannot  be  impeached  by  a  stranger,  in  a  suit  in  equity 
to  which  the  corporation,  the  stockholders,  and  the  persons  so  served 
are  parties,  when  they  make  do  objection,  and  no  fraud  or  collusion 
is  charged.'**  It  is  held  that  a  recital  in  a  judgment  that  the  defend- 
ant was  legally  served  with  process  cuts  off  all  inquiry  in  a  collateral 
proceeding  as  to  the  legality  of  the  service.'**  But  on  the  other 
hand,  where  the  affidavits  of  service  in  an  action  were  wholly  insuf- 
ficient to  authorize  the  court  to  enter  judgment,  and  such  defect 
appeared  upon  the  face  of  the  judgment-roll,  it  was  held  that  the 
judgment  might  be  impeached  collaterally.'**    Where  the  eoort  has 

*7  Jones  ▼.  Coffey,  97  K.  Car.  847,  2  Q.  ><»  Campbell  v.  Hays,  41  Miss.  661. 

£.  Hep.  1G5.  '<>'  Cole  v.  Butler,  48  Me.  401. 

»  Supra,  §§  228,  224  i<»Dutton  v.  Hobson.  7  Eans.  190. 

«•  McCormick   v.  Webster.  89    Ind.  '« Fahs  v.  Taylor.  10  Ohio.  104. 

105;  Murray  ▼.  Weigle,  118  Pa.  St.  159.  io«  Dunham  v.  Wilfong.  69  Mo.  85^ 

II  Atl.  Kep.  781;  Allison  ▼.  Rankin.  7  '»Hyde  v.  Redding,  74  Cai.  498,  16 
fierg.  &  R.  269;  Hollingsworth  v.  State,  Pac.  Rap.  880. 

III  Ind.  289,  12  N.  £.  Rep.  490. 
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jarisdiction  of  the  subject-matter  and  the  parties,  and  no  fraud  is 
shown,  if  judgment  is  confessed  before  the  time  for  answering  expires, 
this  will  not  overthrow  the  judgment  on  a  collateral  attack,  but  all 
neeessary  presumptions  will  be  entertained  to  support  it.^ 

§  264.    ObJectioxuB  as  to  Parttes. 

As  a  general  rule,  any  irregularity  in  regard  to  the  number,  charac- 
ter, or  joinder  of  the  parties  to  an  action  must  be  objected  to  at  a  proper 
time  and  manner  in  the  progress  of  the  suit,  and  wiU  not  justify  a  col- 
lateral impeachment  of  the  judgment.  For  instance,  where  juris- 
diction is  not  disputed,  a  misjoinder  of  parties  is  a  mere  error  of 
piactioe,  and  cannot  be  taken  advantage  of,  in  an  action  of  eject- 
ment, to  defeat  the  title  of  a  purchaser  at  a  sheriff's  sale  under  the 
judgment.^^  So,  ''multifariousness  as  to  subjects  or  parties,  within 
the  jarisdiction  of  a  court  of  equity,  cannot  be  taken  advantage  of 
by  a  defendant  except  by  demurrer,  plea,  or  answer  to  the  bill^ 
although  the  court  in  its  discretion  may  take  the  objection  at  the 
hearing,  or  on  appeal,  and  order  the  bill  to  be  amended  or  dismissed. 
A  Jortiori  it  does  not  render  a  decree  void,  so  that  it  can  be  treated 
as  a  nullity  in  a  collateral  action. **  ^^  A  judgment  entered  in  favor  of 
a  plaintiff,  against  himself  and  others,  and  revived  to  the  use  of  one 
to  whom  it  has  been  assigned,  is  valid  as  against  a  creditor  of  the 
pkintiff  whose  judgment  is  rendered  after  the  revival.'^  On  similar 
principles,  a  judgment  in  an  action  for  delinquent  taxes,  being 
apparently  regular,  cannot  be  attacked  collaterally  on  the  ground 
that  the  suit  should  have  been  brought  in  the  name  of  a  different 
official  plaintiff.'^ 

>«  White  y.  Crow,  110  U.  a  188,  4  ^•Sponsler's  Appeal  (Pa.),  17  Ail. 

Sail.  Ct  Rep.  71.  Bep.  1097. 

w  Levan  v.  MilhoUand,  114  Pa.  St  49,  i»  Somen  v.  Lotey,  48  MiclL  3H  13 

7  AtL  Rep.  194.  K.  W.  Rep.  188. 

^Hefner  v.  Korthwestem  life  Ins. 
Co.,  123  U.  a  747. 
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§  266.    Legal  Dlflability  of  Parties. 

In  an  earlier  chapter,  we  discnssed  at  some  length  the  validity  of 
judgments  against  married  women,  infants,  lunatics,  and  deceased 
persons.  In  regard  to  the  former  class  of  persons,  it  appeared  to 
be  the  settled  doctrine  in  many  of  the  states  that,  in  the  absence  of 
enabling  statutes,  a  judgment  against  a  feme  covert  is  absolutely 
void.'"  If  this  position  is  taken,  it  inevitably  follows  that  such  a 
judgment  may  be,  on  that  ground,  impeached  and  avoided  in  any 
collateral  proceeding.  But  it  was  shown  in  the  same  connection 
that  numerous  courts  prefer  to  consider  such  judgments  as  voidable 
only,  especially  where  the  defense  of  coverture  is  not  set  up,  but  the 
defendant  suffers  a  default."'  It  is  unnecessary  to  repeat  the  dis- 
cussion in  this  place.  But  the  reader,  in  considering  the  sections 
cited,  should  keep  in  mind  the  rule  that  it  is  only  when  a  judgment 
is  absolutely  void  that  it  can  be  impeached  collaterally,  not  when  it 
is  merely  voidable."*  And  a  further  suggestion  may  be  added, — ^that 
the  real  question  is  one  of  jurisdiction ;  for  if  the  court  may  take  juris- 
diction  of  a  married  woman,  a  judgment  rendered  against  her  may 
be  erroneous  on  account  of  her  abnormal  status,  but  will  not  be  null. 
What  is  here  said  of  married  women  will  apply,  with  some  modifica- 
tions, to  the  case  of  infants."^  But,  by  the  general  consensus  of 
authority,  a  judgment  against  a  lunatic  is  not  to  be  considered  as 
entirely  void,  and  therefore  it  will  be  protected  from  collateral 
attacks."*  It  is  a  different  question  in  regard  to  the  validity  of  judg- 
ments against  joint  defendants,  a  part  of  whom  were  persons  under 
legal  disabilities  or  were  not  served  with  process.  Whatever  may  be 
thought  of  the  effect  of  such  judgment  upon  the  defendant  who  was 


m  Supra,  §§  18a-192. 

u*In  Pennsylvania,  while  it  la  true 
that  the  mortgage  of  a  married  woman 
is  invalid  unless  separately  acknowl- 
edged by  her,  and  the  absence  of  such 
acknowledgment  may  be  set  upas  a  de- 
fense to  a  recovery  on  the  mortgage, 
yet  if  Judgment  be  recovered  on  h  scire 
faeiae  issued  on  such  mortgage,  the 
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Judgment  is  conclusive  that  the  mort- 
gage was  properly  executed,  and  the 
validity  thereof  cannot  be  questioned 
in  a  collateral  action  of  ejectment 
Mic^aelis  v.  Brawley,  109  Pa.  St.  7. 

i^For  the  difference  between  void 
and  voidable  Judgments,  see  §  ITQi 

u«  Supra,  %%  l»8-19a 
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incapacitated  or  not  within  the  JDrisdiction,  it  seems  but  reasonable 
to  hold  it  binding  npon  the  other,  supposing  no  similar  objection  to 
exist  in  his  case.  It  might,  as  to  him,  be  erroneous  or  voidable, 
but  it  should  not  be  open  to  him,  or  to  any  other  person  in  respect 
to  him,  to  impeach  it  collaterally.  This  view  was  shown,  in  a  pre- 
ceding section,  to  be  consonant  to  sound  legal  reason  and  supported 
by  many  weighty  decisions.^^* 

§  266.    Disqualification  of  Judge. 

Notwithstanding  some  difference  of  opinion,  it  seems  to  be  the 
more  generally  accepted  doctrine  that  a  decision  rendered  by  a  judge 
vho  was  disqualified  by  reason  of  his  interest  in  the  subject-matter 
of  the  controversy  is  null  and  void,  and  that  this  may  be  shown 
against  it  in  a  collateral  proceeding;"^  but  that  if  the  objection  goes 
to  the  competence  of  the  judge,  on  account  of  his  relationship  to  one 
of  the  parties  litigant,  it  will  have  no  greater  effect  than  to  make  the 
jadgment  erroneous  or  voidable,  not  laying  it  open  to  indirect 
impeachment.^  Especially  is  this  the  case  where  the  statutes  author- 
ize the  parties  to  waive  an  objection  of  this  character.  The  judg- 
ments and  orders  of  a  de  facto  judge,  as  we  have  already  seen,  are 
everywhere  recognized  as  valid  and  binding,  and  of  course  they  can- 
not be  attacked  collaterally  on  any  allegation  against  the  title  of  the 
person  acting  as  judge."* 

§  267.    Judgment  for  ExcessiTe  Amount. 

If  jadgment  is  rendered  for  a  sum  exceeding  the  amount  laid  in 
the  ad  damnum  clause  of  the  writ,  or  claimed  in  the  declaration  or 

^  Supra,  %  311.    See  Bailey  v.  Mc-  it  had  acquired  Jurisdiction,  it  cannot 

Ginness,  67  Mo.  862.  be  attacked*  in  a  proceeding  to  enjoin 

^  Supra,  g  174.  its  collection,  by  a  party  to  the  Judg- 

^  Supra,  %  174.    Compare  Pierce  ▼•  ment,  on  the  ground  that  the  special 

Bowers,  8  Baxt.  858.  Judge  appointed  by  agreement  was  not 

^8upra^%116,    When  a  Judgment  regularly  appointed  and  qualified.   Lit- 

has  been  rendered  by  a  court  of  general  tieton  ▼.  Smith  (Ind.),  81  N.  £.  Rep. 

Jurisdiction  against  a  person  over  whom  886. 
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oomplainty  or  notified  to  the  defendant  by  the  indorsement  on  the 
summons,  it  is  irregalar  and  erroneous  and  is  liable  to  reversal,  bat 
it  is  not  void,  and  it  cannot  be  impeached  collaterally.''* 


§  268.    InsufDlclency  of  Evidence. 

When  a  judgment  is  rendered  in  a  cause  by  a  court  whose  juris- 
diction  over  the  subject-matter  and  the  person  of  the  defendant  is 
not  questioned,  it  cannot  be  attacked  in  any  collateral  proceeding  by 
a  showing  that  the  evidence  on  which  it  was  based  was  illegal, 
improperly  received,  or  insufficient  to  sustain  the  judgment.^  This 
very  clear  and  sensible  rule  rests  on  several  principles.  In  the  first 
place,  an  objection  of  that  sort  does  not  go  to  the  jurisdiction,  and 
consequently  the  judgment  cannot  be  void,  although  it  may  be  erro* 
neous.  Again,  the  legality  and  sufficiency  of  the  evidence  is  a 
question  for  the  court  to  determine,  and  its  decision  should  be 
accepted  as  final  and  conclusive,  unless  in  an  appellate  eoort. 
Finally,  if  such  re-opening  of  the  cause  were  allowed,  the  doctrine  of 
rea  judicata  would  be  despoiled  of  its  very  salutary  efFect* 

§  268.    niegral  or  Insnffldent  Canse  of  Action. 

A  judgment  cannot  be  impeached  collaterally  on  account  of  any 
illegality  or  insufficiency  in  the  cause  of  action  on  which  the  suit  is 
brought;  these  are  matters  which  must  be  set  up  in  defense  to  the 
action,  and  which  are  concluded  by  the  judgment.^'  Thus,  where  a 
judgment  creditor  brings  a  bill  to  enforce  satisfaction  of  his  judgment 
by  charging  equities,  the  judgment  debtor  cannot  be  permitted  to  show 
in  defense  that  the  contract  upon  which  the  judgment  was  rendered 
was  infected  with  usury  or  other  illegality.^    So  a  judgment,  when 

^  Smith  ▼.  Keen,  96  Me.  411;  Chaffee  48  Miss.  140;  Bartiett  ▼.  RqsmU,  41  Ga. 

V.  Hooper,  54  Vt  518;  Bond  v.  Pacheco,  196. 

80  Csl.  580;  Savage  ▼.  Hnssey,  8  Jones,  ^  State  t.  Beloit,  90  Wis.  79;  Lewis 

149;  iupra,  %  188.  T.  Annstrong,  45  Ga.  181;   Baahee  ▼. 

^  Odle  ▼.  FroBt.  60  Tex.  684;  Martin  Surles,  77  N.  Car.  62. 

▼.  Porter,  4  Heisk.  407;  PoUock  v.  Buie,  ^^  Bank  of  Wooster  ▼.  Stevena,  1  Ohio 


8t  288, 59  AnL  Dec.  619. 
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attacked  collaterally,  will  not  be  held  to  be  void  merely  because  the 
pleading  upon  which  it  is  based  seems  to.  show  upon  its  face  that  the 
action,  when  commenced,  was  barred  by  some  statute  of  limitations.'^ 
A  judgment  rendered  in  a  suit  founded  on  an  obligation  before  its 
matority,  is  not  subject  to  collateral  attack.^"  And  a  judgment  in  an 
attachment  suit  cannot  be  impeached  indirectly  by  showing  that  the 
creditor  had  no  such  demand  against  the  defendant  in  attachment  as 
would  sustain  that  species  of  process.'"  Again,  where  a  judgment  is 
entered  on  a  mortgage,  the  judgment  will  conclusively  establish  the 
due  execution  of  the  mortgage,  although  the  latter  may  have  been  in 
fact  void;  the  mortgage  is  merged  in  the  judgment,  which  cannot  be 
collaterally  impeached  except  for  fraud.''' 

Pabt  in.     Fob  Want  of  JuBisDiOTioir. 

§  270.    Jurisdiction  of  Superior  Ctourts  presumed. 

Before  proceeding  to  consider  in  detail  the  permissibility  of  col- 
laterally attacking  judgments  and  decrees  on  an  allegation  of  want 
of  jarisdiction,  it  is  necessary  to  advert  to  the  presumption  of  law  by 
which  the  acts  and  proceedings  of  courts  of  record  are  supported.  It 
18  a  maxim,  omnia  pm$umuntur  rite  et  BoUnniter  esse  actaJ^  And  this 
maxim,  while  often  applied  to  transactions  between  private  persons, 
has  a  special  and  peculiar  applicability  to  the  proceedings  of  public 
officers,  and,  more  than  in  any  other  case,  to  the  acts  of  the  courts.'* 
It  is  presumed  that  the  doings  of  a  court  of  record  are  regular  and 
proper,  that  its  jurisdiction  was  properly  acquired,  that  its  proceed- 
ings are  legal  and  valid,  and  that  its  decisions  are  well-founded  and 
free  from  error.  "There  is  no  principle  of  law  better  settled  than  that 
eveiy  act  of  a  court  of  competent  jurisdiction  shall  be  presumed  to 

i^Headv.  Daniels,  88  Kans.  1,15  Psa  Michaelis   ▼.  Brawley,  109  Pa.  8t  7; 

Bap.  911.  Hartman  ▼.  Ogborn,  54  Pa.  St.  120.  98 

^Mikeska  v.  Blum,  68  Tex.  44;  Rob-  Am.  Dec.  679;  Woolery  y.  Qrayson,  110 

enson  V.  Haffman.  92  Ind.  247.  Ind.  149. 10  N.  E.  Rep.  985. 

''Harrison  v.  Pender,  Busbee  L.  79,  is^Co.  Lilt.  282:  Broom's  Maxims,  943. 

67  Am.  Dec  578;  Brantingham  v.  Brant-  ^Reed  ▼.  Jackson.  1  East,  855;  Lyt- 

ingham.  12  N.  J.  Eq.  160.  tleton  v.  Cross,  8  B.  &  a  827. 

^Batterfleld's  Appeal,  77  Pa.  8t  197; 
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have  been  rightly  done,  until  the  contrary  appears;  this  role  applies 
as  well  to  every  judgment  or  decree  rendered  in  the  Tarious  stages  of 
their  proceedings,  from  the  initiation  to  their  completion,  as  to  their 
adjudication  that  the  plaintiff  has  a  right  of  action.  Every  matter 
adjudicated  becomes  a  part  of  their  record,  which  thenceforth  proves 
itself,  without  referring  to  the  evidence  on  which  it  has  been 
adjudged/'  ^^  Hence,  jurisdiction  having  been  once  acquired  over  the 
parties  and  the  subject-matter,  every  presumption  is  in  favor  of  the 
legality  of  the  judgment.^ 

Coming  now  to  the  matter  in  more  immediate  contemplation,  it  is 
a  part  of  this  principle  that  the  jurisdiction  of  the  court  cannot  be  col- 
laterally denied.  And  the  rule  in  this  connection  rests  partly  upon  the 
maxim  already  quoted,  and  partly  upon  the  peculiar  doctrine  which 
attaches  the  utmost  conclusiveness  to  judicial  records,  and  partly  upon 
considerations  of  public  policy  which  will  be  adverted  to  hereafter. 
But  the  rule  must  be  taken  with  certain  very  important  modifications. 
For  first,  it  applies  in  its  fullness  only  to  the  acts  and  judgments  of 
courts  of  general  jurisdiction  or  courts  of  record.  We  are  told  that 
nothing  is  intended  to  be  out  of  the  jurisdiction  of  a  superior  court 
but  what  specially  appears  to  be  so,  and  nothing  is  intended  to  be 
within  the  jurisdiction  of  an  inferior  court  but  what  is  specially 
alleged.^**  This  point  will  be  discussed  in  a  later  section.  Again, 
in  the  case  of  foreign  judgments,  the  presumption,  though  recognized, 
is  not  of  great  weight,  and  is  always  liable  to  be  rebutted  by  evi- 
dence to  the  contrary.  Finally,  the  presumption  is  not  absolutely 
conclusive.  For  it  may  be  contradicted  by  the  face  of  the  record. 
Whether  it  may  be  rebutted  by  extraneous  evidence  is  a  moot  qnes- 
tion,  which  we  reserve  for  discussion  in  a  subsequent  connection. 
But  there  is  no  question  that  want  of  jurisdiction,  if  shown  by  the 

>>oyoorhees  v.  Jackson,  10  Pet  449,  ficient  evidence  was  submitted  to  the 

473,  Baldwin,  J. ;  Hughes  ▼.  Cummings,  court  to  Justify  such  finding.    Hilton  ▼. 

7  Colo.  138.  2  Pac.  Rep.  289.    All  pre-  Bachman,  24  Nebr.  400.  89  N.  W.  Rep^ 

sumptions  are  in  favor  of  the  regular-  419. 

itj  of  the  proceedings  of  courts  of  rec-  ^  Blake  v.  Lyon  Manuf.  Ca.  77K.T. 

ord    when    collaterally   assailed,   and  626. 

where  a  decree  contains  the  finding  of  ^^SEenney  v.  Greer,  18  IlL  432, 54  Am. 

a  fact  specially  which  is  pleaded  in  the  Dec.  489. 
petition,  it  must  be  presumed  that  suf- 
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record  itself,  may  be  urged  against  the  judgment  at  any  time  and  in 
any  proceeding.  Thus  guarded  against  undue  breadth  of  statement, 
we  are  prepared  to  formulate  the  rule  which  is  recognized  knd 
accepted  by  all  the  authorities,  viz.,  the  judgment  of  a  domestic  court, 
Laving  general  and  superior  jurisdiction,  is  always  to  be  presumed 
regular  and  valid  and  founded  upon  jurisdiction  properly  and  duly 
acquired,  until  the  contrary  is  definitely  made  to  appear  in  some  per- 
mlBsible  manner.^  Hence,  when  a  court  of  general  jurisdiction 
pronounces  judgment,  the  presumption  is  in  favor  of  its  jurisdiction, 
and  it  is  not  incumbent  upon  one  who  bases  a  right  upon  such  judg- 
ment to  aver  facts  essential  to  the  existence  of  jurisdiction.^  And 
whatever  is  upon  the  records  of  such  a  court  is  presumed  to  be  right- 
fully there."*  It  is  therefore  important  to  consider  the  various  con- 
ditions which  the  record  may  present  in  a  given  case, — as,  whether 
it  be  complete  or  deficient,  and  whether  it  contain  recitals  as  to 
jurisdiction  or  not, — and  ascertain  how  the  presumption  will  apply 
in  the  various  circumstances.  And  this  will  now  engage  our  atten- 
tion. 


>"yoorhee8  v.  Jackson.  10  Pet.  449; 
Kennedy  ▼.  Georgia  State  Bank,  8  How. 
586;  McCormick  ▼.  Bullivant,  10  VHieat 
m*.  Blaisdell  ▼.  Pray,  68  Me.  260;  Penob- 
scot R  Co.  ▼.  Weeks,  62  Me.  456;  Morse 
V.  Presby,  25  N.  H.  299;  Carleton  v. 
Washington  Ins.  Ck>.,  85  N.  H.  162; 
Wingate  ▼.  Haywood,  40  N.  H.  487; 
Hercier  y.  Chace,  9  Allen,  242;  Hen- 
drick  ▼.  Whittemore,  105  Mass.  28;  Coit 
▼.  Haven,  80  Conn.  190;  Ray  v.  Rowley, 
4  Thomp.  &  C  48;  Hering  y.  Chambers, 
108  Pa.  St  175;  Clark  y.  Bryan,  16  Md. 
171;  Woodhonse  y.  Filbates.  77  Va.  817; 
Hill  y.  Woodward,  78  Va.  765;  Wilson 
▼.  Wilson.  18  Ala.  176;  Pender  y.  Pelto, 
2  Sm.  &  Mar.  685;  Hardy  y.  Gholson, 
86  Miss.  70;  Briggs  y.  Clark,  7  How. 
(Misa.)  457;  Horan  y.  Wahrenberger,  9 
Tex.  818.  58  Am.  Dec.  145;  Venable  y. 
McDonald,  4  Dana,  886;  Adams  y.  Jef- 
fries. 12  Ohio,  258,  40  Am.  Dec.  477; 
Callen  y.  Ellison,  18  Ohio  St.  446;  Wiley 
y.  Pratt,  28  Ind.  G28;  Pardon  y.  Dwire, 
23  111.  572;  Kenney  y.  Greer,  18  Ul.  432, 


54  Am.  Dec.  489;  Cooper  y.  Sunderland, 
8  Iowa.  114,  66  Am.  Dec  52;  Coleman 
y.  McEnight,  4  Mo.  88;  McGirk  y. 
Chaayin,  8  Mo.  287,  Gemmell  y.  Rice, 
18  Minn.  400,  (Gil.  871);  Reinig  y.  Hecht, 
58  Wis.  212,  16  N.  W.  Rep.  548;  Hahn 
y.  Kelly,  84  CaL  891.  In  Newcomb's 
Ezr.  y.  Newcomb,  18  Bush,  544, 26  Am. 
Rep.  222,  it  is  said  that  the  proceedings 
of  the  courts  of  Kentucky  are  not  con- 
ducted according  to  the  course  of  the 
common  law,  but  are  regulated  by  the 
code  of  practice;  and  in  regard  to  Judg- 
ments by  courts  of  general  jurisdiction 
within  the  state,  the  same  presump- 
tions must  be  indulged  whether  the 
Judgment  or  proceeding  follows  the 
common  law  or  is  regulated  by  the 
statute,  unless  the  statute  prescribes  a 
diiSerent  rule  for  determining  the  yalid- 
ity  of  the  Judgment. 

iM  Jackson  y.  Dyer,  104  Ind.  516, 8  N. 
E.  Rep.  868. 

^  Drake  y.  Duyenick,  45  Cal.  455. 
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§  271.     Silence  or  Zncompleteness  of  fhe  BecorcL 

The  presumption  in  favor  of  the  jurisdiction  of  superior  courts  is 
most  frequently  invoked  in  aid  of  their  judgments  in  cases  where  the 
record  is  silent  on  the  subject  of  jurisdiction.  It  may  be  defective 
or  incomplete  in  consequence  of  the  loss  or  absence  of  parts  of  the 
record  or  from  the  omission  of  proper  recitals.  Or  the  record, 
thoagh  apparently  complete  and  regular,  may  say  nothing  on  the  sub- 
ject of  jurisdiction.  Or  its  deliverances  may  be  obscure  and  ambig* 
uous.  For  any  of  these  reasons  the  record  may  fail  to  show  affirm- 
atively that  the  court  had  jurisdiction  of  the  subject  and  persons, 
while  yet  it  does  not  distinctly  show  a  want  of  jurisdiction.  In  any 
of  these  cases  the  weight  of  authority  sustains  the  rule  that  the  judg« 
ment,  if  rendered  by  a  superior  domestic  court,  will  sustain  itself 
against  any  collateral  attack  by  parties  or  privies  on  account  of  any 
alleged  want  of  jurisdiction.^*^  The  role  is  equally  applicable  in 
eases  where  there  are  numerous  parties;  the  fact  that  the  record  is 
silent  upon  some  matter  touching  the  jurisdiction  over  some  of  the 
defendants  does  not  affect  the  presumption  in  its  favor.^  So  where 
two  defendants  are  sued  ex  contractu  and  one  confesses  judgment  for 
both,  the  authority  to  do  so  need  not  appear  in  the  record,  nor  can 
the  judgment  of  the  court  be  collaterally  impeached  for  this  supposed 
defect.^"*  Where  the  record  does  not  show  that  a  default  was  not  prop- 
erly entered,  the  presamption  arises  that  the  required  notice  was 
given.^^  Hence,  when  a  party  seeks  in  any  collateral  action  to 
impeach  the  judgment  or  decree  of  a  court  of  superior  jurisdiction,  on 
the  ground  that  he  had  no  legal  notice  of  the  pendency  of  the  action,  it 
is  necessary  that  he  should  allege  in  his  pleading  what,  if  anything,  is 
shown  by  the  record  in  relation  to  the  issue  and  service  of  process, 
because,  unless  the  record  itself  shows  that  the  court  never  acquired 

i»  Horner  v.  State  Bank,  1  Ind.  180,  8  Bazt  464;  Hahn  v.  Kelly,  84  Cal.  891; 

48  Am.  Dec.  855;   Coit  v.  Haven.  80  6harp  v.  Brunnings,  85  CaL  528. 

Conn.  190;  Lawler  v.  White,  27  Tex.  >>7Kramerv.Breedlove(Tez.),8&  W. 

250;  MitcheU  v.  Mealey,  82  Tez.  460;  Rep.  561. 

Messinger    v.    Kintner,    4   Binn.    97;  ^^  Jackson  ▼.  Tift,  15  Ga.  557. 

Swearengen  v.  Gulick,  67  111.  208;  Goar  ^  Evans  v.  Young,  10  Colo.  816,  15 

▼.  Maranda,  57  Ind.  889;  Fogg  ▼.  Gibbs,  Pac.  Rep.  424. 
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jorisdiotion  of  him,  it  will  be  oonolasively  pres  amed  that  the  juris- 
diction  did  attaoh.^^  Nor  is  it  enough  to  overcome  this  presumption 
that  the  judgment-roll  is  defective,  or  that  some  of  the  papers  which 
should  properly  constitute  a  part  of  it  are  wanting.'^  Thus,  where 
the  papers  in  a  case  are  all  lost,  and  the  record  states  that  the  judg* 
ment  was  taken  by  default  without  a  jury,  the  court  will  presume  that 
it  was  a  case  where  such  would  have  been  the  proper  proceeding.'* 
80  where  only  part  of  the  record  is  given  in  evidence,  that  part  of  it 
which  relates  to  process  and  appearance  being  by  agreement  of  par^ 
ties  withheld,  it  will  be  presumed  that  all  parties  who  are  named  as 
such  in  the  pleadings  and  judgment  were  properly  before  the  court.'^ 
Again,  where  the  docket  showed  a  summons  '^returned  on  oath,**  but 
not  that  it  had  been  served,  it  was  held  that  the  judgment  was  merely 
irregular  and  could  not  be  impeached  collaterally.'^  Where  the  reo* 
ord  fails  to  state  that  the  judgment  was  rendered  at  a  regular  term 
of  the  court,  but  states  that  it  was  entered  on  May  6,  1885,  it  will  be 
presumed^  in  the  absence  of  contrary  evidence  in  the  record,  that  the 

judgment  was  rendered  at  a  regular  term  duly  fixed  by  law.'^    "Where 

• 

nothing  whatever  is  shown,  if  evidence  were  necessary  to  have  author* 
ized  the  particular  decision  complained  of,  it  will  be  presumed  that 
the  evidence  was  before  the  court  and  that  it  fully  justified  the  con- 
clusion reached.  If  a  party  rely  upon  the  fact  that  there  was  no 
evidence  in  a  case,  where  evidence  was  necessary,  he  must  establish 
it  by  a  proper  bill  of  exceptions,  or  he  will  fail."'^  The  same  rule 
governs  the  case  of  an  ambiguity  or  obscurity  in  the  record.  Thus, 
where  two  demurrers  to  a  declaration  were  on  file,  and  the  judgment 
of  the  court  refers  to  the  ''said  demurrer,"  without  specifying  which 


i^Excbanga  Bank  v.  Aalt,  100  Ind. 
822. 1  K.  £.  Rep.  563. 

^  Herrick  v.  Batler,  80  Minn.  156, 14 
N.  W.  Rep.  7d4. 

^Fogg  V.  Glbbs,  8  Bazt.  464 

M  Welsh  V.  Childs.  17  Ohio  St  819. 
Where  the  transcript  of  a  law  record, 
filed  in  an  equity  cause,  showed  a  Judg- 
ment by  default,  but  did  not  purport  to 
contain  the  process,  and  showed  no 
serrioe  of  process,  but  an  answer  and 


cross-bill  admitted  an  agreement  as  to 
the  management  and  conduct  of  the 
suit  at  law,  held,  sufficient  evidence  of 
appearance  to  sustain  the  judgment 
Crank  v.  Flowers,  4  Heisk.  629. 

»« Sloan  V.  McKInstry,  18  Pa.  St  120. 

*«  Baldridge  v.  Penland,  68  Tex.  441^ 
4  S.  W.  Rep.  565. 

^^  Credit  Foncier  of  America  v.  Rog- 
ers, 10  Nebr.  184, 4  N.  W.  Rep.  1012,  per 
Lake,  J. 
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of  them,  it  will  be  presumed  that  the  court  passed  upon  both.'^  So 
where,  by  reason  of  the  loss  of  the  record  or  any  part  of  it,  there  is 
difiSonlty  in  discovering  the  ground  upon  which  jurisdiction  was  taken 
in  the  particular  case,  if  there  be  any  ground  upon  which  the  coart 
could  rightfully  have  taken  cognizance  of  the  case,  it  will  be  pre- 
sumed that  it  assumed  jurisdiction  on  that  ground,  unless  it  be  made 
to  appear  affirmatively  by  the  record  that  it  was  taken  on  some  other 
ground,  ^And  if,  in  any  case,  from  what  remains  of  the  record,  it 
appears  doubtful  what  was  the  real  ground  upon  which  it  took  juris- 
diction, and  it  shall  also  appear  from  the  proceedings  that  there  were 
several  grounds  upon  which  the  court  seemingly  acted,  it  will  be 
assumed  that  cognizance  was  taken  upon  that  one  of  the  gronnds 
which  would  give  jurisdiction,  if  any  such  there  be,  and  not  apon 
either  of  the  others."  ^^ 

§  272.    Appearance  by  Attorney. 

It  has  been  made  a  question  whether  the  presumption  in  fayor 
of  jurisdiction  should  be  extended  to  the  case  where  the  record 
shows  an  appearance  by  attorney,  which  is  apparently  regular  bnt 
was  in  fact  unauthorized.  Many  of  the  cases  lay  down  the  rale, 
in  the  most  uncompromising  terms,  that  a  judgment  recovered 
against  a  defendant  who  was  not  served  with  process  and  had  no 
knowledge  of  the  suit,  but  for  whom  an  attorney  appeared,  although 
without  authority,  can  by  no  means  be  attacked  for  want  of  juris- 
diction in  any  collateral  proceeding,  and  is  binding  upon  the  defend- 
ant.^* But  on  the  other  hand,  there  is  not  wanting  authority  for 
the  view  that  the  authority  of  the  attorney  may  always  be  contro- 
verted."*   The  best  and  safest  rule,  in  our  judgment,  is  that  forxna- 


w  Watson  v.  Hahn.  1  Colo.  886. 

i«VVoodhou8e  ▼,  Filbatee,  77  Va.  817. 

»•  Brown  ▼.  Nichols;  43  N.  Y.  26; 
Hamilton  ▼.  Wright,  87  N.  Y.  502;  Reed 
V.  Pratt,  2  Hill,  64;  Hoffmire  v.  Hoff- 
mire,  8  Edw.  Ch.  174;  American  Ins. 
Co.  ▼.  Oakley,  9  Paige,  496;  Finneran 
V.  Leonard,  7  Allen,  54,  88  Am.  Dec. 
665;   Lowe  ▼.  Stringham.  14  Wis.  222; 
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Baker  y.  Stonebraker,  84  Mo.  175;  Car* 
pentier  ▼.  Oakland,  80  CaL  489;  Field 
V.  Qibbs,  1  Pet  C.  C.  155. 

uo  Wiley  ▼.  Pratt,  23  Ind.  628;  Hess 
y.  Cole,  28  K  J.  Law,  125;  Shamway  t. 
SUUman,  6  Wend.  453;  Bhelton  ▼.  Tif- 
fin,  6  How.  168.  See  Wright  t.  An- 
drews,  180  Mass.  149. 
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lated  in  a  reeeni  ease  in  Kansas,  where  it  is  said  that  while  a  judg- 
ment lesting  upon  the  ananthorized  appearance  of  an  attorney  is 
Toid,  yet  an  attorney's  appearance,  for  a  defendant  whom  he  pro- 
fesses to  represent,  is  presnmed  to  be  authorized  until  the  contrary 
is  shown;  and  it  devolves  upon  the  defendant  impeaching  this 
anthority  to  show  by  positive  proof  that  such  appearance  is  invalid ; 
and  all  the  presumptions  are  in  favor  of  a  finding  of  the  trial  court 
that  the  appearance  of  the  attorney  is  binding  upon  the  defend- 
ant.^ If  the  case  is  that  of  a  judgment  rendered  in  another 
state,  a  recital  in  the  record  that  the  defendant  appeared  by  attor- 
ney is  conclusive  of  the  fact  that  the  attorney  did  appear,  but  not 
that  he  had  authority  to  appear.^ 

§  273.    Jurisdictional  BedtalB. 

It  commonly  happens  that  the  record  itself  will  furnish  evidence 
on  the  question  of  the  jurisdiction  of  the  court.  And  notwithstand- 
ing some  vigorous  dissent,  the  great  majority  of  the  decisions  hold 
(in  the  case  of  a  domestic  as  distinguished  from  a  foreign  judgment) 
that  if  the  record  shows  the  facts  necessary  to  confer  jurisdiction,  or 
recites  that  jurisdiction  did  in  fact  attach,  its  averments  are  final  and 
conclusive  in  every  collateral  proceeding,  and  cannot  be  contradicted 
by  any  extraneous  evidence.'"  This  is  in  consequence  of  the  great 
sanctity  attached  to  judicial  records  by  the  common  law  and  their 
"uncontrollable  verity. "*  It  is  said :  "If  upon  inspection  of  the  record 
it  appears  that  no  notice  has  been  given,  the  judgment  or  decree  is 
void.    On  the  other  hand,  if  it  be  a  judgment  or  decree  of  a  domes- 


i*>  Reynolds  v.  Fleming?,  80  Eans.  100, 
1  Pac  Rep.  61,  46  Am.  Rep.  86. 

^Infra,  ▼ol.  2,  §  90a 

>*McConnick  ▼.  6ulliTant,  10  Wheat 
182;  Walker  v.  Cronkite.  40  Fed.  Rep. 
188;  Granger  v.  Clark,  22  Me.  128; 
Hone  V.  Prealy,  26  N.  H.  299;  Cook  v. 
Darling,  18  Pick.  898;  Colt  v.  Haven,  80 
Conn.  190»  70  Aul  Dec.  244;  Hartman 
T.  Ogbom,  64  Pa.  St  120,  98  Am.  Dec 
m;  Maples  V.  Mackey,  89  N.  T.  146; 


Clark  y.  Bryan,  16  Md.  171;  Miller  ▼. 
Ewing,  8  8m.  &  Mar.  421;  Dufoar  ▼. 
Camfranc,  11  Martin  (La.),  607. 18  Aul 
Dec.  860;  Smith  ▼.  Wood,  87  Tex.  616; 
Simmons  v.  McKay,  5  Bush,  25;  Callen 
y.  Ellison,  18  Ohio  St  446,  82  Am.  Dec. 
448;  Rogers  v.  Beanchamp,  102  Ind.  88, 
1  N.  K  Rep.  186;  Moffitt  v.  Moffltt  69 
111.  641;  Hahn  v.  Kelly,  84  Cal.  891.  94 
Am.  Dec.  742;  McAuley  v.  Fulton,  44 
CaL856. 
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iic  court  of  general  jarisdiotion,  and  the  record  declares  that  notice 
has  been  given,  such  declaration  cannot  be  contradicted  by  eztrinsie 
proof.  In  such  cases  the  judgment  or  decree  is  sustained,  not  be- 
•cause  a  judgment  rendered  without  notice  is  good,  but  because  the 
law  does  not  permit  the  introduction  of  evidence  to  overthrow  that 
which  for  reasons  of  public  policy  it  treats  as  absolute  verity.  The 
record  is  conclusively  presumed  to  speak  the  truth,  and  can  be  tried 
only  by  inspection.  This  results  *from  the  power  of  the  court  to 
pass  upon  every  question  which  arises  in  the  cause,  including  the 
lacts  necessary  to  the  exercise  of  its  jurisdiction,  and  as  to  which, 
therefore,  its  judgment,  unless  obtained  by  fraud  or  collusion,  is 
binding,  until  reversed,  on  every  other  court."  ^  Hence  a  recital 
in  a  judgment  that  the  original  process  was  served  on  the  defend- 
4int,  or  that  publication  (when  allowed  in  lieu  of  service  of  process) 
was  made,  or  that  the  party  appeared  by  attorney  or  by  answer,  is 
•conclusive  when  the  record  is  collaterally  put  in  issue,  uniesB  the 
recital  is  positively  contradicted  by  the  record  itself.^  We  proceed 
io  illustrate  the  rule  here  stated  by  an  account  of  certain  typical  oases. 
In  Reilly  v.  Lancaiter,^  the  validity  of  a  tax  judgment  was  collater- 
ally involved.  It  contained  a  recital  that  "all  the  owners  and  claim- 
ants of  the  property  above  described  have  been  duly  summoned  to 
4inswer  the  complaint  herein  and  have  made  default  in  that  behalf." 
It  appeared, however,  that  the  name  of  one  of  the  owners  was  omitted 
from  the  printed  summons,  which  was  served  by  publication.  Yet 
the  judgment  was  sustained,  the  court  indulging  the  presumption 
that  there  was  adequate  proof  of  service  on  that  defendant  although 
it  did  not  appear  in  the  record.  In  an  important  Ohio  decision  the 
record  of  a  judgment  declared  that  '"the  defendants,  by  C,  their  attor- 
ney, came  into  court,  and  by  virtue  of  his  power  of  attorney  filed  in 
ihis  case,  confessed  judgment,"  etc.  It  was  sought  in  a  collateral 
proceeding  to  show  that  the  only  power  of  attorney  among  the 
papers  in  the  case,  and  which  was  marked  with  the  proper  number  of 

SMWllcher  v.  Robertson,  78  Va.  603.  84  CaL  891;  Branson  v.  Caruthers.  49 

>»Harri8  v.  McClanahan,  11  Lea,  18L  Cal.  876;  Bateman  v.  lUller  (Ind-X  31 

>M89  Cal.    854.    And  see   6harp  v.  N.  B.  Bep.  2981 
Brunnings,  85  Cal.  628;  Hahn  v.  Kelly, 
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the  case,  did  not  appear  to  be  signed  by  some  of  the  defendants,  and 
that  sQch  defendants  were  at  the  time  married  women,  and  thereby 
to  show  that  the  jadgment  was  rendered  without  jurisdiction  and 
was  void.  Bot  it  was  held  that  evidence  of  sach  facts  could  not  be 
feceived  to  impeach  the  validity  and  effect  of  the  judgment.^' 

But  while  it  is  inadmissible  to  contradict  the  record  by  extrinsic 
evidence,  it  is  always  open  to  the  party  to  show  that  one  part  of  the 
record  contradicts  another  part.  Thus  the  recital  of  service  in  a 
jadgment  may  be  contradicted  by  producing  the  original  summons 
and  return."*  But  the  contradiction  must  be  explicit  and  irreconcil- 
able. It  is  not  enough  that  the  recital  seems  to  be  contradicted  by 
inferenceB  drawn  from  other  parts  of  the  record.  For  example, 
where  the  service  of  a  summons  to  the  September  term  of  court  was 
defective,  and  the  cause  was  continued  without  any  steps  being  taken, 
and  at  the  ensuing  term  a  decree  was  rendered  which  recited  that 
the  defendants  ''were  duly  served  ten  days  before  the  first  day  of  the 
October  term,"  and  the  record  contained  only  the  summons  to  the 
September  term,  it  was  held  that  there  was  nothing  appearing  in  the 
record  to  rebut  the  presumption  in  favor  of  the  jurisdiction  of  the 
«oart  as  indicated  by  its  finding  in  the  decree.^  So  in  an  action  against 
two  defendants  jointly,  on  a  promissory  note,  personal  service  was 
had  on  one  of  them  and  the  other  was  served  by  publication;  the 
record  did  not  show  that  the  latter  had  filed  any  pleadings  in  the 
case,  but  the  judgment  of  the  court  recited  that  "both  parties  waived 
^  JQi7»  ftnd  submitted  the  cause  to  the  court  upon  the  law  and  facts;" 
and  it  was  held  that  the  record  disclosed  a  personal  appearance  of 
both  defendants,  and  the  recitals  of  the  judgment  were  conclusive.^^ 
A  very  strong  application  of  this  rule  of  ascribing  absolute  verity  to 
the  record  was  made  in  a  recent  case  in  Texas.  It  was  a  collateral 
attack  upon  the  judgment  of  a  domestic  court  of  general  jurisdic- 
tion, and  the  nullity  of  the  judgment  for  want  of  jurisdiction  over 
the  person  of  the  defendant  was  insisted  on,  because  the  return  upon 
the  writ  of  citation  showed  that  tbe  alleged  publication,  as  therein 


^  Callen  v.  Ellison.  18  Ohio  St  446, 
e2  Am.  Dec.  44S. 
w  Pardon  v.  Dwire,  28  Dl.  572. 


Tomer  v.  Jenl^ins,  79  HI.  228. 
Smitli  V.  Wood,  87  Tex.  618. 
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recited,  oould  not  Lave  been  made.  The  judgment,  however,  recited 
that  the  'defendant  failed  to  appear  and  answer  "but  wholly  made 
default,  although  duly  cited  with  process."  It  was  held  that,  to  deter* 
mine  whether  the  record  shows  affirmatively  that  there  was  proper 
service,  the  whole  of  it  must  be  considered  together,  and  that  the 
recital  in  the  judgment,  which  was  the  last  act  of  the  court  in  the 
case,  that  the  defendant  was  ''duly  cited,"*  imported  absolute  verity.''^ 


§  274.    Decision  of  the  Court  upon  its  own  Jurisdiction. 

The  fact  of  its  own  jurisdiction  may  become  a  matter  in  issue 
before  the  court,  or  a  question  which  it  mast  determine  before  pro- 
ceeding with  the  case,  and  then  its  decision  that  it  has  jurisdiction  is 
generally  considered  final  and  conclusive  in  all  collateral  inquiries. 
When  the  jurisdiction  of  a  court  depends  upon  a  fact  which  it  is 
required  to  ascertain  in  its  decision,  such  decision  is  binding  until 
reversed  in  a  direct  proceeding.^^  Where  a  statute  confers  general 
jurisdiction  over  a  class  of  cases  upon  a  particular  tribunal,  its 
decision  upon 'the  facts  essential  to  the  existence  of  jurisdiction  in  a 
particular  case  belonging  to  the  class  will  be  conclusive  as  against 
collateral  attack.^^  So  when  a  notice  which  is  defective,  or  the 
service  of  which  is  informal,  has  been  adjudged  sufficient,  the  jndg- 
ment  rendered  thereunder  will  not  be  held  void  in  a  collateral  pro- 
ceeding.^  And  in  ease  of  an  insufficient  service  of  notice,  if  the 
court  decides  the  question  of  jurisdiction  erroneously,  the  judgment 
will  be  voidable  but  binding  until  reversed  on  appeal.^  The  deter- 
mination of  the  question  of  the  sufficiency  of  the  affidavits  presented 
to  the  court  as  proof  of  the  service  of  a  summons  and  the  failure  of 


^  Treadway  v.  Eastbara,  67  Tex.  200. 

i^^Otisv.  The  Rio  Qrande,  1  Woods, 
279.  Thus  the  finding  of  the  court  that 
a  person  assuming  to  act  as  guardian 
was  in  fact  such  is  sufficient  prima 
fade  to  show  that  the  court  had  ob- 
tained Jurisdiction  over  the  ward. 
Merritt's  Lessee  v.  Home,  6  Ohio  St. 
807,  67  Am.  Dec.  2d8. 

^dij  of  Delphi  V.  StarUman,  104 
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Ind.  843,  8  N.  E.  Rep.  987;  Dequlndre 
▼.  Williams,  81  Ind.  444. 

^Farmers'  Ins.  Co.  v.  Highamith.  44 
Iowa,  880,  citing  Shawhan  v.  Loffer, 
24  Iowa,  217;  Cooper  ▼.  Sunderland.  8 
Iowa,  114,  66  Am.  Dec.  62;  Morrow  v. 
Weed,  4  Iowa,  77,  66  Am.  Dec.  128; 
Lyon  V.  Vanatta,  85  Iowa,  625;  Wood- 
bury ▼.  Maguire,  42  Iowa,  389. 

^  BonsaU  v.  Isett^  14  Iowa,  809. 
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the  defendant  to  answer,  is  a  judicial  determination  of  the  question 
of  jurisdiction,  and  therefore  binding  until  set  aside  or  reversed.^** 
But  in  California,  the  decision  of  the  probate  court  upon  jurisdictional 
facts  in  a  particular  ease  is  not  eonciusive  upon  parties  not  actually 
before  the  court,  and  can  be  questioned  in  a  direct  suit  in  the  same 
coort.^*'  And  it  is  said  that  when  the  record  discloses  the  evidence 
of  jurisdiction  on  which  the  court  acted,  its  finding  that  it  had  juris* 
diction  is  not  conclusive  unless  the  facts  shown  support  it  J^ 

§  276.    Oases  denying  CondnsiTeness  of  BecorcL 

The  preceding  sections  show  the  immense  preponderance  of  author- 
ity to  be  in  favor  of  the  rule  that  a  judgment  of  a  superior  court 
can  never  be  impeached  collaterally  for  want  of  jurisdiction  not 
appearing  on  its  face.     This  rule,  as  we  stated,  is  limited  to  domestic 
judgments.    For  in  the  case  of  a  judgment  coming  from  a  sister  state 
or  a  foreign  country,  it  is  agreed  on  all  hands  that  want  of  jurisdic- 
tion may  always  be  shown  against  it.     But  this  is  a  special  and  pecul- 
iar question,  and  must  be  carefully  separated  from  the  point  now 
under  consideration.     That  being  done,  we  still  find  a  certain  num- 
ber of  oases  squarely  denying  the  generally  accepted  rule.     It  is  held 
in  Texas  that  the  doctrine  of  the  absolute  verity  of  a  record  does  not 
apply  when  the  want  of  jurisdiction  is  made  a  question.     ''This  may 
always  be  set  up  when  a  judgment  is  sought  to  be  enforced  or  any 
benefit  is  claimed  under  it;  and  this  is  not  inconsistent  with  the 
principle  which  ordinarily  forbids  the  impeachment  or  contradictioD 
of  a  record. "^^    So  in  New  York.     "The  want  of  jurisdiction  in  a 
court  rendering  a  judgment  may  be  shown  collaterally  whenever  any 
benefit  or  protection  is  sought  under  the  judgment."  ^^    In  a  recent 
Massachusetts  decision  it  was  held  that  a  domestic  judgment  may  be 
impeached,  in  an  action  thereoui  by  evidence  that,  at  the  time  the 

i*Hotchki8a  t.  Catting.  14  Minn.  587  Am.  Dec.  728;  Thouvenin  v.  Rodrigues. 

(Gil.  406).  24  Tex.  468;  Smitli  v.  Tupper.  4  Sm.  & 

>«  Beckett  v.  Selover»  7  CaL  215,  68  Mar.  261,  48  Am.  Dec.  488;  Brown  v. 

Am.  Dec  287.  Balde,  8  Laos.  288. 

i«Senichka  V.Lowe.  74111.  274.    See,  ^^^ Putnam  y.  Man,  8  Wend.  202,  20 

also,  Goody  v.  Hall,  80  111.  109.  Am.  Dec.  686. 

>i»Fitzhugh  V.  Caster,  4  Tex.  801,  51 
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Boit  was  brought,  the  defendant  therein  was  a  non-resident  of  the 
state  and  had  no  notice  of  its  commencement  or  pendency.^"  So  in 
Kansas  it  is  held  permissible  to  attack  a  judgment  collaterally  by 
proof  that  the  sheriff's  return  of  personal  service  is  false  and  that 
defendant  in  reality  never  had  notice  of  the  action.^^'  In  another 
state,  a  recital  in  an  order  that  a  party  appeared  does  not  prevent 
him  from  showing  at  all  times  that  he  neither  was  served  nor 
appeared.*" 

But  the  most  important  decision  on  this  side  of  the  question  is 
that  of  Ferguson  Y.  Crawford.^'^*  In  this  case  the  well-considered  and 
well-reasoned  opinion,  by  Judge  Bapallo,  contains  such  a  discrim- 
inating review  of  the  authorities,  and  such  pertinent  observations  on 
the  merits  of  the  issue,  that  we  find  it  necessary  to  quote  from  it  at 
some  length.  ^  After  considerable  research,"  says  the  learned  judge, 
"I  have  been  unable  to  find  a  single  authoritative  adjudication,  in 
this  or  any  other  state,  deciding  that  in  the  case  of  a  domestic  judg- 
ment of  a  court  of  general  jurisdiction,  want  of  jurisdiction  over  the 
person  may  be  shown  by  extrinsic  evidence,  while  there  are  a  great 
number  of  adjudications  in  neighboring  states  holding  that,  in  the 
case  of  such  judgments,  parties  and  privies  are  estopped  in  collat- 
eral actions  to  deny  the  jurisdiction  of  the  court  over  the  person  as 
well  as  the  subject-matter,  unless  it  appear  on  the  face  of  the  record 
that  the  court  had  not  acquired  jarisdiction;  and  that  in  such  cases 
there  is  a  conclusive  presumption  of  law  that  jurisdiction  was 
acquired  by  service  of  process  or  the  appearance  of  the  party.  The 
cases  are  very  numerous,  but  the  citation  of  a  few  of  them  will  suf- 
fice."  He  then  proceeds  to  review  and  comment  upon  the  principal 
cases  holding  this  rule,  and  continues :  ''It  is  quite  remarkable,  bow- 
ever,  that  notwithstanding  the  formidable  array  of  authority  in  its 
favor,  the  courts  of  this  state  have  never  sustained  this  doctrine  by 
any  adjudication,  but  on  the  contrary  the  great  weight  of  judicial 
opinion,  and  the  views  of  some  of  our  most  distinguished  jurists,  are 

i^nKeedham  v.  Thayer.  147  Mass.  536,        iT'Dozier  v.  Richardson,  25  Ga.  90L 
18  N.  E.  Rep.  429.  »*70  N.  Y.  258,  88  Am.  Rep.  589. 

iTSMastin  v.  Qrsy,  19  Kans.  458,  27 
Am.  Rep.  140. 
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directly  opposed  to  it.  As  has  been  already  stated,  oar  courts  have 
settled  by  adjudication  in  regard  to  judgments  of  sister  states,  that 
the  question  of  jurisdiction  may  be  inquired  into,  and  a  want  of 
jurisdiction  over  the  person  shown  by  evidence,  and  have  further 
decided  (in  opposition  to  the  holding  of  courts  of  some  of  the  other 
states)  that  this  may  be  done  even  if  it  involves  the  contradiction  of 
a  recital  in  the  judgment  record.  In  stating  the  reasons  for  this 
conclusion,  our  courts  have  founded  it  on  general  principles,  quite 
as  applicable  to  domestic  judgments  as  to  others,  and  save  in  one 
case,^^^  have  in  their  opinions  made  no  discrimination  between  them.^^* 
When  we  come  to  consider  the  effect  of  these  authorities,  it  is  diffi- 
cult to  find  any  solid  ground  upon  which  to  rest  a  distinction  between 
domestic  judgments  and  judgments  of  sister  states  in  regard  to  this 
question,  for  under  the  provisions  of  the  Constitution  of  the  United 
States,  which  requires  that  fall  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state,  it  is  now  well  settled  that  when  a  judgment  of  a  court  of 
a  sister  state  is  duly  proved  in  a  court  of  this  state,  it  is  entitled  here 
to  all  the  effect  to  which  it  is  entitled  in  the  courts  of  the  state  where 
rendered.  If  conclusive  there,  it  is  equally  conclusive  in  all  the  states 
of  the  Union ;  and  whatever  pleas  would  be  good  to  a  suit  thereon  in 
the  state  where  rendered,  and  none  others,  can  be  pleaded  in  any 
court  in  the  United  States. ^^  In  holding,  therefore,  that  a  defense 
that  the  party  was  not  served  and  did  not  appear,  although  the  rec- 
ord stated  that  be  did,  was  good,  our  courts  must  have  held  that  such 
was  the  law  of  this  state  and  the  common  law,  and  consequently  that 
in  the  absence  of  proof  of  any  special  law  to  the  contrary  in  the  state 
where  the  judgment  was  rendered,  it  must  be  presumed  to  be  also 
the  law  of  that  state.  The  judgments  of  our  courts  can  stand  on  no 
other  logical  basis.  The  distinction  which  is  made  in  almost  all  the 
other  states  of  the  Union  between  the  effect  of  domestic  judgments 
and  judgments  of  sister  states,  in  regard  to  the  conclusiveness  of  the 

^  Kerr  v.  Eerr,  41  N.  Y.  273.  Koyes  v.  Butler,  6  Barb.  618,  and  cases 

^  Citing:  Borden  v.  Fitch,  15  Johns,     cited. 
121  [8  Am.  Dec.  225];  Starbnek  v.  Mur-         ^77  Citing  Hampton  v.  McConneU,  8 
ray,  5  Wend.  148  [21  Am.  Dea  172];     Wheat.  284;  Story,  Comm.  on  Cons.  § 

188;  Mills  v.  Daryee,  7  Cranch,  481. 
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presumption  of  jurisdiction  over  the  person,  is  sought  to  be  explained 
by  saying  that  in  regard  to  domestic  judgments  the  party  aggrieved 
can  obtain  relief  by  application  to  the  court  in  which  the  judgment 
was  rendered,  or  by  writ  of  error,  whereas  in  the  case  of  a  judgment 
rendered  against  him  in  another  state  he  would  be  obliged  to  go  into 
a  foreign  jurisdiction  for  redress,  which  would  be  a  manifestly  inade- 
quate protection ;  and  therefore  the  Constitution  may  be  construed 
so  as  to  apply  only  where  the  persons  affected  by  the  judgment  were 
within  the  operation  of  the  proceeding.    This  explanation,  however, 
does  not  remove  the  difficulty  in  making  the  distinction ;  for  if  there 
is  a  conclusive  presumption  that  there  was  jurisdiction,  that  presump- 
tion must  exist  as  well  in  one  case  as  in  the  other.     The  question 
whether  or  not  the  party  is  estopped  cannot  be  made  to  depend  upon 
the  greater  inconvenience  of  getting  rid  of  the  estoppel  in  one  case 
than  in  another.     But  aside  from  this  observation  as  to  the  effect  of 
the  authorities,  an  examination  of  them  shows  that  our  courts  did  in 
fact  proceed  upon  a  ground  common  to  both  classes  of  judgments. " 
The  learned  judge  here  proceeds  to  examine  the  New  Tork  aothori- 
ties  at  some  length,  citing  and  quoting  from  those  mentioned  in  the 
margin.^^     The   pith  of  the  argument  extracted  from  them  (and 
which  is  truly  as  applicable  to  one  class  of  judgments  as  to  the  other) 
is  that,  to  say  that  the  paper  relied  on  is  a  record  because  it  recites 
the  defendant's  appearance,  and  that  he  cannot  deny  the  jurisdiction 
over  him  because  the  paper  is  a  record,  is  reasoning  in  a  vicious  cir- 
cle; and  that  unless  a  court  has  jurisdiction,  it  can  never  make  a 
record,  such  as  to  import  absolute  verity,  and  the  party  ought  not  to 
be  estopped,  by  any  allegation  in  a  supposed  record,  from  proving 
any  fact  which  goes  to  establish  the  truth  of  a  plea  alleging  want  of 
jurisdiction.     The  conclusion  of  the  learned  judge's  investigation  is 

as  follows:   ''In  Bolton  v.  Jaeki^  6  Bob.  198,  Jones,  J.,  says  that  it 

• 

iTSStarbuck  v.  Murray,  5  Wend.  148,  v.  Butler,  6  Barb.  618;  Hard  t.  Ship- 

21  Am.  Dea  172;  Bigelow  v.  titeams,  10  man,  6  Barb.  621;  Wrigbt  v.  DoDi^laaa, 

Johns.  41,  10  Am.  Dec.  189;  Latham  v.  10  Barb.  97;  Chemung  Canal  Bank  v. 

Edgerton,  9  Cow.  227;  Davis  v.  Packard,  Judson,  8  N.  Y.  254;  Adams  ▼.  Saratoga 

6  Wend.  827;  Bloom  v.  Bordick.  1  Hill,  &  W.  R.  Co.,  10  N.  Y.  828;  Pendleton 

180;  People  v.  Cassels,  6  Hill,  164;  Har-  v.  Weed,  17  N.  Y.  75;  Porter  v.  Bron* 

rington  v.  People,  6  Barb.  607;  Koyes  son,  29  How.  Pr.  292. 
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is  now  conceded,  at  least  in  this  state,  that  want  of  jurisdiction  will 
render  void  the  judgment  of  any  court,  whether  it  be  of  superior  or 
inferior,  of  general,  limited,  or  local  jurisdiction,  or  of  record  or  not, 
and  that  the  bare  recital  of  jurisdictional  facts  in  the  record  of  a 
judgment  of  any  court,  whether  superior  or  inferior,  of  general  or 
limited  jurisdiction,  is  not  conclusive,  but  only  prima  facie  evidence 
of  the  truth  of  the  fact  recited,  and  a  party  against  whom  a  judg- 
ment is  offered  is  not  by  the  bare  fact  of  such  recitals  estopped  from 
showing  by  affirmative  proof  that  they  were  untrue  and  thus  render- 
ing the  judgment  void  for  want  of  jurisdiction.  It  thus  appears  that 
the  current  of  judicial  opinion  in  this  state  is  very  strong  and  uni- 
form in  favor  of  the  proposition  stated  by  Jones,  J.,  in  6  Bob.  198,  and 
if  adopted  here  is  decisive  of  the  present  case.  It  has  not  as  yet, 
however,  been  directly  adjudicated,  and  if  sustained  it  most  rest  upon 
the  local  law  of  this  state,  as  it  finds  no  support  in  adjudications  else- 
where. There  are  reasons,  however,  founded  upon  our  system  of 
practice,  which  would  warrant  us  in  so  holding.  The  powers  of  a 
court  of  equity  being  vested  in  our  courts  of  law,  and  equitable 
defenses  being  allowable,  there  is  no  reason  why,  to  an  action  upon 
a  judgment,  the  defendant  should  not  be  permitted  to  set  up,  by  way 
of  defense,  any  matter  which  would  be  ground  of  relief  in  equity 
against  the  judgment;  and  it  is  conceded  in  those  states  where  the 
record  is  held  conclusive,  that  when  the  judgment  has  been  obtained 
by  fraud,  or  without  bringing  the  defendant  into  court,  and  the  want 
of  jurisdiction  does  not  appear  upon  the  face  of  the  record,  relief 
may  be  obtained  in  equity.  The  technical  difficulty  arising  from  the 
conclusiveness  of  the  record  is  thus  obviated."  A  recent  case  in 
California,  without  going  so  far  as  to  admit  that  it  is  regular  or  proper 
practice  to  permit  the  collateral  impeachment  of  a  judgment  for  want 
of  jurisdiction,  yet  holds  that  if  the  party  does  in  fact  so  assail  the 
judgment,  and  the  result  of  the  investigation  is  the  discovery  that  it 
was  not  actually  founded  upon  proper  jurisdiction,  then  the  nullity 
of  the  judgment  must  be  declared,  and  its  conclusive  effects  done  away 
with,  just  as  if  it  were  void  upon  its  face.^'* 

n>Hm  V.  City  Cab  Co.  (Cal.).  81  Pftc     its  opinion,  said  as  follows:  "This  was 
Bep.  728.    The  court,  in  pronouncing     an  action  upon  the  Judgment  of  a  court 
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§  276.    Arguments  on  the  Conclusiveness  of  Becords. 

From  an  examination  of  the  authorities  cited  in  the  preceding 
sectionsy  it  will  be  discovered  that  many  of  them  have  been  chiefly 
influenced,  in  refusing  to  hear  extraneous  evidence  on  a  plea  of 
want  of  jurisdiction,  by  the  traditional  regard  which  has  always  been 
shown  to  judicial  records.  From  the  earliest  times,  the  written 
memorials  of  courts  have  been  held  to  import  the  most  absolute  and 
^uncontrollable  verity."  That  records  ''always  speak  the  truth," 
and  cannot  be  contradicted,  that  they  can  be  tried  only  by  inspec* 
tion,  and  are  evidence  of  the  highest  nature,  are  legal  commonplaces 
of  almost  legendary  antiquity.    Yet  if  we  consider  the  present  meth- 


of  funeral  JuriBdiction.  The  defendant 
pleaded  in  defense  that  said  Judgment 
had  been  obtained  without  service  upon 
him,  or  any  authorized  appearance  on 
his  behalf.  The  court  below  found 
these  facts  to  be  true,  but  rendered 
Judgment  against  defendant  upon  the 
ground  that  he  did  not  show  that  he  had 
a  merltorions  defense  to  the  original 
action.  We  think  that  this  was  error. 
It  is  true  that  a  court  of  equity  will 
not  give  relief  against  a  Judgment  un- 
less it  be  shown  that  the  complainant 
had  a  defense  upon  the  merits.  Equity, 
in  such  case,  will  simply  hold  its  hand, 
and  leave  the  parties  to  their  rights  at 
law.  It  is  also  true  that  at  law  a  de- 
fendant cannot  collaterally  assail  a 
Judgment  unless  it  be  void  on  its  face. 
This  was  held  after  careful  considera- 
tion in  Carpentier  v.  Oakland,  80  Cal. 
489,  and  the  general  doctrine  of  that 
case  has  recently  been  approved.  Hodg- 
don  V.  Railroad  Co.,  76  Cal.  648, 17  Pac 
Rep.  928.  And  it  is  in  accordance  with 
the  preponderance  of  authority  else- 
where. See  Freem.  Judgm.  (8d  Ed.)  g 
lis.  In  New  York,  where  a  contrary 
doctrine  seems  to  prevail,  it  is  admitted 
that  the  rule  there  rests  upon  the  local 
law  of  that  state,  and  'finds  no  support 
in  adj  udications  elsewhere.'    Ferguson 
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▼.  Crawford,  70  N.  T.  267.  And  we  do 
not  understand  that  our  statute  has 
changed  the  rule.  Section  1916  of  the 
Code  of  Civil  Procedure  simply  mean* 
that  evidence  is  admissible  to  impeach 
the  Judgment  in  the  cases  allowed  by 
law,— not  in  all  cases  whatsoever.  But 
this  rule  is  not  that  a  judgment  which 
is  void  will  be  enforced  as  if  it  were 
valid,  but  that  it  cannot  be  shown  to  be 
void  except  in  certain  ways.  If  the 
party,  however,  should  admit  the  facta 
which  show  the  Judgment  to  be  void, 
or  if  he  should  allow  them  to  be  estab- 
lished without  opposition,  then,  as  a 
question  of  law,  upon  such  facts,  we  do 
not  see  why  the  case  is  not  like  thai 
where  a  Judgment  is  void  upon  its  face. 
In  the  present  case  the  findings  estab- 
lish the  fact  that  there  was  no  service 
of  summons  upon  or  authorized  appear- 
ance by  the  defendant.  And  none  of 
the  evidence  is  brought  np,  nordoea 
the  question  appear  to  have  been  raised 
by  exception  or  demurrer,  or  in  any 
other  way.  The  facts,  therefore,  most 
be  taken  to  be  established  by  the  record 
beyond  all  controversy.  And  upon 
such  facts  the  law  is  that  the  Judgment 
is  void.  Baker  v.  O'Riordan,  65  CaL 
871,  872,  4  Pac.  Rep.  282;  Merced  Co. 
▼.  Hicks,  67  Cal.  109,  7  Pac.  Rep.  179.  ■ 
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ods  of  perpetuating  the  accounts  of  legal  proceedings — the  loose, 
careless,  and  irregular  manner  in  which  records  are  but  too  often 
made  up,  — ^it  is  difficult  to  find  satisfactory  reasons,  in  the  thing 
itself,  for  attributing  such  sanctity  to  a  judgment  roll.  In  so  far 
then  as  this  rule  rests  only  upon  the  inviolable  character  of  the  rec- 
ord, it  seems  to  evince  a  too  superstitious  reverence  for  the  notions 
of  the  early  English  law.  But  there  is  a  broad  and  very  serious  con- 
sideration of  public  policy  underlying  the  rule,  upon  which  the  best 
considered  cases  ultimately  base  their  position.  The  stability  of 
judicial  records  is  requisite  for  the  peace  and  comfort  of  society,  and 
for  the  protection  of  all  persons  who  may  deal  with  rights  or  prop- 
erty in  reliance  upon  their  conclusiveness.  As  it  has  been  said  by 
a  certain  high  court,  if  judgments  were  always  open  to  collateral 
attacks,  they  would  "no  longer  be  a  final  adjudication  of  the  rights 
of  litigants,  but  the  starting  point  from  which  a  new  litigation  would 
spring  up;  acts  of  limitation  would  become  useless  and  nugatory; 
purchasers  on  the  faith  of  judicial  process  would  find  no  protection; 
every  right  established  by  a  judgment  would  be  insecure  and  uncer- 
tain; and  a  cloud  would  rest  upon  every  title."  ^^  Now  while  it  may 
be  conceded  that  the  considerations  here  adduced  are  amply  suf- 
ficient to  sustain  the  rule  against  impeaching  judgments  collaterally 
for  errors  or  irregularities,  it  is  still  a  question  whether  they  apply 
with  equal  force  where  the  objection  goes  to  the  very  jurisdiction  of 
the  court.  But  it  must  be  admitted  that  the  necessity  of  protecting 
innocent  third  persons,  who  may  acquire  rights  or  alter  their  legal 
relations  on  the  faith  of  judicial  records,  is  of  grave  importance. 

On  the  other  hand,  the  arguments  for  permitting  want  of  jurisdic- 
tion to  be  shown  collaterally,  may  be  divided  into  two  heads.  First, 
there  is  the  question  of  natural  justice  to  the  individnal.  To  suffer 
a  man  to  be  condemned  unheard,  to  permit  him  to  be  deprived  of  his 
property  or  his  rights  by  proceedings  of  which  he  bad  no  notice  or  in 
which  he  had  no  opportunity  to  be  heard,  is  repugnant  to  every  sen- 
timent of  fairness  and  right  dealing,  as  well  as  wholly  alien  to  the 
spirit  of  our  jurisprudence.     To  sacrifice  the  individual  to  the  wel- 


^Lancaster  ▼.  Wilson,  27  Gratt.  629. 
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fare  of  the  community  is  no  doabt  a  very  high  principle  of  political 
ethics,  but  it  is  scarcely  at  home  in  the  body  of  our  law»  except  in 
matters  of  police.  On  the  contrary,  it  is  the  guarantee  which  the 
law  gives  of  the  inviolability  of  every  man's  rights  and  estate  that 
constitutes  its  best  title  to  the  respect  and  confidence  of  the*  people. 
True,  it  is  said  that  a  defendant  who  is  injured  by  the  rendition  of  a 
judgment  against  him  without  jurisdiction  of  his  person,  may  pro- 
cure its  reversal  in  an  appellate  court,  or  move  to  vacate  it  in  the 
court  which  rendered  it,  or  go  to  equity  with  an  application  for  an 
injunction.  But  this  is  no  adequate  safeguard.  These  remedies  are 
often  illusory.  For  it  is  very  possible  that  he  may  remain  entirely 
ignorant  of  the  adjudication  against  him  until  long  after  bis  rights 
are  irrevocably  lost.  In  the  second  place,  if  the  court  had  no  juris* 
diction,  its  proceedings  are  void;  and  if  the  action  of  the  court  was 
void,  its  memorial  of  that  action  is  no  record.  This  argument  is  put 
in  a  very  clear  light  in  an  early  New  York  case,  where  the  learned 
judge,  speaking  of  an  alleged  record,  used  the  following  language: 
""It  imports  perfect  verity,  it  is  said,  and  the  parties  to  it  cannot  be 
beard  to  impeach  it.  It  appears  to  me  that  this  proposition  assnmes 
the  very  fact  to  be  established,  which  is  the  only  question  in  issue. 
For  what  purpose  does  the  defendant  question  the  jurisdiction  of  the 
court  ?  Solely  to  show  that  its  proceedings  and  judgments  are  void, 
and  therefore  the  supposed  record  is  not  in  truth  a  record.  If  the 
defendant  had  not  proper  notice  of,  and  did  not  appear  to,  the  origi- 
nal action,  all  the  state  courts,  with  one  exception,  agree  in  opinion 
that  the  paper  introduced  as  to  him  is  no  record;  but  if  he  cannot 
show,  even  against  the  pretended  record,  that  fact,  on  the  alleged 
ground  oi  the  uncontrollable  verity  of  the  record,  he  is  deprived  of  his 
defense  by  a  process  of  reasoning  that  is  to  my  mind  Uttle  less  than 
sophistry.  The  plaintiffs  in  effect  declare  to  the  defendant :  The 
paper  declared  on  is  a  record,  because  it  says  you  appeared,  and  you 
appeared  because  the  paper  is  a  record.  This  is  reasoning  in  a  eir* 
cle.  The  appearance  makes  the  record  uncontrollable  verity,  and 
the  record  makes  the  appearance  an  unimpeachable  fact.  The  faet 
which  the  defendant  puts  in  issue  is  the  validity  of  the  record,  and 
yet  it  is  contended  that  he  is  estopped  by  the  unimpeachable  credit 
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of  that  very  reeord  from  disproving  any  one  allegation  contained  in 
it.  Unless  a  court  has  jurisdiction,  it  can  never  make  a  record 
which  imports  uncontrollable  verity  to  the  party  over  whom  it  has 
Qsnrped  jurisdiction,  and  he  ought  not  therefore  to  be  estopped,  by 
any  allegation  in  that  record,  from  proving  any  fact  that  goes  to 
establish  the  truth  of  a  plea  alleging  want  of  jurisdiction."^*^ 

On  the  whole,  therefore,  we  must  conclude  that,  as  a  matter  of 
strict  law  and  logic,  the  authorities  which  permit  the  collateral 
impeachment  of  judgments  for  want  of  jurisdiction  have  the  better 
of  the  argument;  but  that  the  considerations  of  public  policy  which 
demand  the  conclusiveness  of  the  record  are  of  such  importance  and 
gravity  that  they  will  be  likely  always  to  overbalance  the  claims  of 
strict  legal  consistency. 


§  277.    No  Fresumptioii  against  the  Record. 

The  general  rule,  as  stated,  is  that  every  presumption  will  be 
indulged  in  favor  of  the  records  of  jBuperior  courts.  An  important 
corollary  to  this  rule  is  that  there  can  be  no  presumption  against  the 
reeord.  For  if  the  record  imports  absolute  verity,  its  recitals  must 
be  equally  as  conclusive  when  they  make  against  the  jurisdiction  as 
when  for  it.  If  the  record  is  silent  as  to  jurisdictional  facts,  it  will 
be  aided  by  presumptions.  But  if  it  recites  such  facts,  and  the  facts 
recited  are  not  sufficient  to  confer  jurisdiction,  there  can  be  no  pre- 
sumption that  the  recital  is  incorrect  or  incomplete.^    ''Where 


» Starback  v.  Murray,  6  Wend.  148» 
21  Am.  Dec.  172. 

>"Oa]pin  ▼.  Page.  18  Wall.  860.  866; 
Messinger  ▼.  Eintner.  4  Binn.  97;  Blan- 
tOD  T.  CarroU  (Va.).  10  &  E.  Rep.  829; 
Penobscot  R  Co.  ▼.  Weeks.  62  Me.  466; 
Dillard  t.  Central  Virginia  Iron  Co.,  82 
Va.  784.  1  8.  £.  Rep.  124;  Pollard  y. 
Wegener.  13  Wis.  669.  In  tbe  important 
case  of  Hahn  ▼.  Kelly.  84  Cal.  891.  94 
Am.  Dec.  742,  Sanderson.  J.,  delivering 
the  opinion,  said  (p.  406):  ''Undoubt- 
edly if  the  record  is  silent  as  to  what 
was  done  in  respect  to  some  material 
matter,  we  will   presume   that  what 


ought  to  have  been  done  was  done.  If 
there  is  no  proof  of  what  was  done  In 
obtaining  service  in  the  record,  we  will 
presume  that  legal  service  was  in  fact 
made;  but  when  the  record  shows  what 
was  done  for  the  purpose  of  obtaining 
service,  how  can  we  presume  that  some- 
thing different  was  in  fact  done? 
Would  that  not  be  to  join  issue  with 
the  record,  and  dispute  what  it  says, 
which  we  have  agreed  cannot  be  done? 
When  the  record  speaks  at  all.  it  must 
be  understood  to  speak  the  truth  as  to 
the  particular  fact  of  which  it  speaks; 
for  by  the  law  of  its  creation  it  can  tell 
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the  existence  of  any  jurisdictional  fact  is  not  affirmed  apon  the 
record   in   a   court   of  superior  jurisdiction,  it  will   be   presumed 
upon  a  collateral  attack  that  the  court  acted  correctly  and  with 
due  authority,  and  its  judgment  will  be  as  valid  as  though  eveiy 
fact  necessary  to  jurisdiction  affirmatively  appeared.     But  no  pre- 
sumptions in  support  of  a  judgment  are  allowed  in  opposition  to  any 
statement  made  in  the  record.     If  it  appear  that  process  was  served 
in  a  particular  mode,  no  other  and  different  service  can  be  pre* 
sumed,  for  such  presumption  would   contradict  the  record,  which 
imports  verity.*'  ^    But  the  record  must  be  taken  as  a  whole.    And 
if  separate  recitals  of  jurisdictional  facts  are  found  in  different  parts 
of  it,  which  may  reasonably  stand  together,  they  must  all  be  considered 
together.    And  if  the  aggregate  of  information  thus  obtained  shows 
jurisdiction  rightly  attaching,  the  judgment  will  not  be  void,  thoughany 
one  of  the  recitals,  taken  alone,  would  not  be  sufficient.^    One  other 
possible  case  remains;  viz.,  where  recitals  in  different  parts  of  the 
record  flatly  contradict  each  other,  and  one  would  show  jurisdiction 
and  the  other  not.     Here,  since*  one  recital  must  be  false,  it  seems 
reasonable  to  assume  the  truth  of  that  one  which  would  support  the 
jurisdiction.     Thus  in  a  case  in  Iowa,  the  record  stated  in  one  place 


no  lies,  neither  direct  nor  circumstan- 
tial. This  is  so  not  only  when  the  rec- 
ord speaks  in  favor  of  the  Jurisdiction, 
but  when  it  speaks  against  it  *  *  * 
Suppose,  in  a  case  of  attempted  per- 
sonal service,  the  officer  should  return 
that  he  had  served  the  summons  upon 
A.  B..  the  son  of  the  defendant,  by  de- 
livering to  him  personally  a  copy,  and 
also  a  copy  of  the  complaint,  and  the  re- 
mainder of  the  record  is  silent  upon 
the  question  of  service.  Could  we  pre- 
sume, in  the  face  of  such  a  record,  that 
he  served  it  upon  the  defendant  also? 
Undoubtedly  not.  There  would  be  a 
want  of  jurisdiction  upon  the  face  of 
the  record  within  the  rule  in  hand;  and 
the  Judgment  would  be  declared  a 
nullity  whenever  and  wherever  pre- 
sented in  support  of  a  legal  claim  or 
right    We  consider  the  true  rule  to  be 
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that  legal  presumptions  do  not  come  to 
the  aid  of  the  record  except  as  to  acts 
or  facts  touching  which  the  record  is 
silent.  Where  the  record  is  silent  as  to 
what  was  done,  it  will  be  presumed 
that  what  ought  to  have  been  done  was 
not  only  done  *  but  rightly  done;  but 
when  the  record  states  what  was  done, 
it  will  not  be  presumed  that  something 
different  was  done.  If  the  record 
merely  shows  that  the  summons  was 
served  on  the  son  of  the  defendant  it 
will  not  be  presumed  that  it  was  served 
on  the  defendant  If  the  affidavit  of 
the  printer  shows  that  the  sammons 
was  published  one  month,  it  will  not  be 
presumed  that  it  was  published  three.* 

us  Bering  v.  Chambers.  103  Pa.  St  175; 
Ely  V.  Tallman.  14  Wis.  28. 

U4  Hahn  v.  Kelly,  34  Cal.  891,  94  Am. 
Dec.  742. 
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that  the  answer  was  filed  April  8tb,  and  in  another  place  that  ii 
was  filed  April  16tb;  and  it  was  presamed,  in  favor  of  the  validity  of 
the  judgment,  that  the  former  statement  was  the  true  one.^ 


§  878.    Judgment  Void   on  its  Face  may  be  Attacked 

collaterally. 

When  the  record  itself  discloses  the  fact  that  the  eonrt  had  no 

jurisdiction  of  the  controversy,  or  that  jurisdiction  of  the  person  of 

the  defendant  did  not  attach  in  the  particular  case,  the  judgment  is 

a  mere  nullity,  and  may  be  collaterally  impeached,  by  any  person 

interested,  whenever  and  wherever  it  is  brought  in  question.^**    Thus 

when  the  defendant  against  whom  a  judgment  was  entered  had  no 
notice,  and  that  appears  from  the  proceedings,  the  judgment  is  void 


» Conrad  v.  Baldwin,  8  Iowa,  207. 

I* Briscoe  v.  Stephens.  2  Bing.  218; 
Rogers  v.  Wood»  2  B.  &  Ad.  245;  Wbyte 
▼.  Rose,  8  Q.  B.  428;  Thompson  ▼.  Whit- 
man, 18  Wall.  457;  Lincoln  t.  Tower,  2 
McLean,  478;  Moore  ▼.  Edgefield,  82 
Fed.  Rep.  488;  Penobscot  R.  Co.  v. 
Weeks,  52  Me.  456;  Qay  t.  Smith,  88  N. 
H.  171;  Mercier  ▼.  Chace.  9  Allen,  242; 
Borden  ▼.  Fitch,  16  Johns.  121,  8  Am. 
Dec.  225;  Latham  v.  Edgerton,  9  Cow. 
227;  Qage  v.  Hill,  48  Barb.  44;  Fisher  v. 
Longnecker,  8  Pa.  St  410;  James  v. 
Smith,  2  a  Car.  188;  Towns  v.  Spring- 
er, 9  Ga.  180;  Central  Bank  v.  Gibson, 
11  Ga.  458;  Parish  ▼.  Parish.  82  Ga.  658; 
Campbell  v.  Brown.  6  How.  (Miss.)  106; 
Enos  V.  Smith,  7  Sm.  &  Mar.  86;  Mc- 
Comb  T.  Ellett.  8  Sm.  &  Mar.  505;  Rich- 
ardson V.  Hunter,  28  La.  Ann.  255;  Ed- 
wards ▼.  Whited.  29  La.  Ann.  647;  Dor- 
sey  y.  Kendall,  8  Bush,  294;  Summar  v. 
Jarrett,  69  Tenn.  28;  North  ▼.  Moore.  8 
Eans.  143;  Evans  v.  Percifull,  6  Ark. 
424;  Cavanaugh  v.  Smith,  84  Ind.  880; 
Bannon  v.  People.  1  IlL  App.  496;  Dicks 
T.  Hatch,  10  Iowa,  880;  Bonsall  ▼.  Isett, 
14  Iowa,  809;  Mayo  ▼.  Ah  Loy,  82  Cal. 
477, 91  Am.  Dec.  595;  McMinn  ▼.  Whe- 
lan.  27  Cal.  800;  Murphy  v.  Lyons,  19 
Nebr.  689, 28  N.  W.  Rep.  828;  Forgeson 


V.  Jones  (Oreg. ),  20  Pac.  Rep.  842.  "  We 
think  it  may  be  regarded  as  settled  that 
a  Judgment  of  any  court,  in  a  suit  re- 
quiring ordinary  adversary  proceed- 
ings, that  appears  upon  its  face  or  may 
be  shown  by  evidence  (in  a  case  where 
it  may  be  shown)  to  have  been  rendered 
without  Jurisdiction  having  been  ac- 
quired, by  notice,  of  the  person  of  the 
defendant,  or  without  Jurisdiction  of 
the  subject-matter,  is  void,  and  may  be 
treated  as  being  so  when  it  comes  in 
question  collaterally.  *  Horner  ▼.  Doe, 
1  Smith  (Ind.),  10.  To  the  same  effect 
is  a  recent  ruling  of  the  court  in  Dela- 
ware (Frankel  v.  Satterfield,  19  AtL  Rep. 
898),  where  the  following  very  positive 
language  was  employed:  "Where  a 
Judgment  of  a  domestic  court  of  record 
of  general  Jurisdiction  is  void  for  want 
of  Jurisdiction  apparent  upon  the  rec- 
ord, it  is,  in  legal  effect,  no  Judgment. 
In  legal  contemplation  it  has  never  had 
lawful  existence.  By  it  no  rights  are 
divested.  From  It  no  rights  can  be  ob- 
tained. Being  worthless  in  itself,  all 
proceedings  founded  upon  it  are  equal- 
ly worthless.  It  neither  binds  nor  bars 
any  one.  All  acts  performed  under  it, 
and  all  claims  flowing  out  of  it,  are 
void.    It  cannot  be  the  basis  of  an  exe- 
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on  its  faoe.^^  It  is  equally  trae  of  want  of  jurisdiction  of  the  subject- 
matter.  Orders  and  judgments  which  the  court  has  not  the  power 
under  any  circumstances  to  make  or  render  are  null  and  void,  and 
their  nullity  can  be  p.sserted  in  any  collateral  proceeding  where  they 
are  relied  on  in  support  of  a  claim  of  rightJ^  But  it  must  be 
remarked  that  a  want  of  jurisdiction  seldom,  if  ever,  appears  on  the 
face  of  a  judgment  except  in  the  insufficiency  of  the  jurisdictional 
recitals.  "What  do  the  cases  mean/'  asks  the  supreme  court  of 
California,  '*when  they  speak  of  a  want  of  jurisdiction  appearing 
upon  the  face  of  the  record  ?  Do  they  mean  a  positive  and  direct 
statement  to  the  effect  that  something  which  must  have  been  done, 
in  order  to  give  the  court  jurisdiction,  was  not  done  ?  Or  do  they 
mean  that  a  want  of  jurisdiction  appears  whenever  what  was  done  is 
stated,  and  which,  having  been  done,  was  not  sufficient  in  law  to  give 
the  court  jurisdiction  ?  If  the  former,  they  are  a  delusion.  For  we 
venture  to  say  that  no  case  can  be  found,  or  will  arise  hereafter, 
where  the  conditions  contemplated  by  such  a  rule  will  be  found  to 

exist.     No  court  has  ever  yet  so  far  stultified  .itself  as  to  render  a 
judgment  against  a  defendant,  and  at  the  same  time  deliberately 

state  that  it  had  not  acquired  jurisdiction  over  his  person."^*    In  the 

generality  of  cases,  therefore,  a  judgment  will  be  void  on  its  face  only 

where  the  record  recites  the  jurisdictional  facts  (for  if  it  is  silent 

jurisdiction  will  be  presumed),  and  the  facts  as  so  recited  are  plainly 

insufficient  to  have  conferred  jurisdiction. 


cation,  or  the  fonndation  of  a  valid 
title  to  property  purchased  at  a  sale 
thereunder.  No  action  on  the  part  of 
the  plaintiff,  no  inaction  on  the  part 
of  the  defendant,  can  invest  it  with 
any  of  the  elements  of  power  or  of  vi- 
tality. It  is  unavailing  for  any  pur- 
pose. It  can  be  taken  advantage  of  at 
any  time,  and  in  any  court  where  it  is 
offered  as  a  conclusive  adjudication  be- 
tween the  parties;  for  an  inspection 
shows  that  it  is  not  such,  because  the 
court  had  no  power,  for  manifest  want 
of  Jurisdiction,  to  make  an  adjudica- 
tion. 8uch  a  judgment,  when  collater- 
ally drawn  in  question,  may  be  disre- 
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garded  and  treated  as  a  nnllity,  and  need 
not  be  adjudged  to  be  such  by  a  formal 
and  direct  proceeding  for  its  vacation 
or  reversal.  This  doctrine  has  been 
recognized  repeatedly  in  actions  of  tres- 
pass, ejectment,  debt  on  Judgments, 
and  other  collateral  proceedings,  where- 
in such  judgments  have  been  drawn  in 
question.  ** 

^  Farmers'  L.  &  T.  Co.  v.  McKinney. 
6  McLean.  1;  Bruce  v.  Cloutman,  45  N. 
H.  87,  84  Am.  Dec.  111. 

in  Withers  v.  Patterson.  27  Tex.  491. 
86  Am.  Dec  648. 

^  Hahn  v.  Kelly,  84  Cal.  891,  M  Am. 
Dec.  7421 
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§  278.    Superior  Oourto  exercising  Special  Statutory 

Powers. 

Bo  far  we  have  eonfined  our  attention  to  the  presumptions  of  juris- 
diction  in  the  ease  of  a  superior  eourt  exercising  its  ordinary  common 
hiw  powers.  It  remains  to  speak  of  the  exercise  of  peculiar  statutory 
powers,  and  then  of  the  judgments  of  inferior  tribunals.  And  first, 
it  is  an  established  rule  that  when  a  court  of  general  jurisdiction  has 
special  and  statutory  powers  conferred  upon  it,  which  are  wholly 
derived  from  statute,  and  not  exercised  according  to  the  course*  of  the 
common  law,  or  are  not  part  of  its  general  jurisdiction,  it  is  to  be 
regarded  as  quoad  hoc  an  inferior  or  limited  court,  and  its  judgments 
to  be  treated  accordingly,  that  is,  its  jurisdiction  must  appear  on  the 
record  and  cannot  be  presumed.^  It  is  said,  in  a  New  Hampshire 
decision,  that  whenever  a  tribunal  possesses  qualified  and  limited 
powers,  authorizing  them  to  act  in  certain  specified  cases  only,  and 
by  special  modes  of  proceeding,  and  the  law  has  provided  no  mode 
by  which  these  proceedings  can  be  revised,  then  the  proceedings  may 
be  impeached  collaterally  by  showing  that  the  court  or  magistrates 
have  acted  in  a  case  where  they  have  no  jurisdiction,  or  by  modes  of 
procedure  which  they  are  not  authorized  to  adopt.^*'  The  same  prin* 
ciple,  under  a  slightly  different  aspect,  is  stated  in  a  Connecticut  case 
as  follows :  Where  a  statute  confers  upon  a  tribunal  of  limited  and 
statutory  jurisdiction  a  special  power,  to  be  exercised  under  particu- 
lar circumstances  and  in  a  particular  manner,  it  is  indispensable  to 


>**Thatcher  t.  Powell,  6  Wheat  119; 
Secombe  v.  Railroad,  38  WalL  108; 
MoiM  ▼.  Preslj,  25  N.  H.  899;  Carleton 
▼.  Ins.  Co.,  85  N.  H.  162;  Huntington  v. 
Charlotte,  15  Vt  46;  Striker  ▼.  Kelly.  7 
Hill,  24;  Denning  ▼.  Corwin.  11  Wend. 
647;  Smith  t.  Fowle,  12  Wend.  9;  Em- 
bury y.  Conner,  8  N.  Y.  511, 58  Am.  Dec. 
826;  Shivers  ▼.  Wilson.  5  Har.  A  J.  180, 
9  Am.  Dec.  487;  Qunn  T.  Howell,  27  Ala. 
663,  62  Am.  De&  786;  Foster  v.  Qlaze- 
ner,  27  Ala.  891;  MitcheU  t.  Runkle,  25 
Tex.  Snpp.  182;  Earthman  y.  Jones,  2 


Terg.  498;  Barry  ▼.  Patterson,  8  Humph. 
818;  Edmiston  y.  Edmiston,  2  Ohio,  251; 
Ludlow  y.  Johnson,  8  Ohio,  558, 17  Am. 
Dec.  609;  Adams  y.  Je£fries,  12  Ohio, 
258;  Coney.  Cotton,  2 Blackf.  82;  Coop- 
er y.  Sunderland,  8  Iowa.  114,  66  Am. 
Dec.  52;  Wight  y.  Warner,  1  DougL 
(Mich.)  884;  Korthcut  y.  Lemery,  8  Oreg. 
817;  Furgeson  y.  Jones  (Oreg.),  20  Pac. 
Rep.  842. 

191  Sanborn  y.  Fellows,  22  N.  H.  478^ 
489. 
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the  valid  exercise  of  the  power  that  such  circamstances  exist  at  the 
time  and  that  the  court  proceed  in  the  exact  manner  prescribed;  and 
where  the  record  of  such  court  finds  the  existence  of  those  cirenm- 
fitances,  and  that  such  manner  of  proceeding  was  adopted,  the  find- 
ing is  only  prima  facie  proof  of  those  facts  and  they  may  be  disproved 
by  parol  evidence  J^  But  the  most  satisfactory  and  reasonable  state- 
ment of  the  rule  that  we  have  encountered  in  the  books  is  expressed 
by  the  court  of  appeals  of  Virginia,  in  the  following  language: 
^  When  a  court  of  general  jurisdiction  has  conferred  upon  it  special 
powers  by  special  statute,  and  such  special  powers  are  exercised 
jtidieially,  that  is,  according  to  the  course  of  the  common  law  and 
proceedings  in  chancery,  such  judgment  cannot  be  impeached  coUat- 
•erally.  But  where  a  court  of  general  jurisdiction  has  conferred  upon 
it  special  and  summary  powers,  wholly  derived  from  statutes,  and 
which  do  not  belong  to  it  as  a  court  of  general  jurisdiction,  and  when 
«uch  powers  are  not  exercised  according  to  the  coarse  of  the  eommon 
law,  its  action  being  ministerial  only  and  not  judicial,  in  such  case 
its  decision  must  be  regarded  and  treated  like  those  of  courts  of  lim- 
ited and  special  jurisdiction,  and  no  such  presumption  of  jurisdiction 
will  attend  the  judgment  of  the  court.  But  in  such  oases  the  facts 
essential  to  the  exercise  of  the  special  jurisdiction  must  appear  upon 
the  face  of  the  record."  ^^  But  we  must  guard  against  the  supposi- 
tion that  everything  beside  an  ordinary  adversary  proceeding  is  of 
this  special  and  statutory  character.  For  example,  a  warrant  of 
attorney  to  confess  judgment  is  a  familiar  common-law  security,  and 
the  fact  that  the  mode  of  procedure,  in  entering  judgment  thereon, 
is  regulated  by  a  statute  does  not  convert  the  proceeding  into  one  of 
such  a  special  character  that  the  same  presumptions  do  not  obtain 
«s  in  the  case^  of  any  ordinary  judgment.^**  So  the  proceeding  by 
writ  of  ad  quod  damnum  to  assess  damages  for  land  taken  under  its 
<sharter  by  a  turnpike  company  is  not  in  derogation  of  the  common 
la w.^    Nor  does  the  court,  in  an  action  to  collect  delinquent  taxes, . 

^  Sears  t.  Terry,  26  Conn.  278.  i^^Bush  y.  Hanson,  70  HI.  480l 

iMpalaski  Co.  ▼.  Stuart,  28  Oratt  i«  Turnpike  Co.  v.  Quimby,  8  Humph. 

672.    And  see  Harvey  v.  Tyler.  2  WalL  47d. 

342;  Galpin  t.  Page,  18  Wall.  850. 
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exercise  its  jnrisdiotion  in  a  special  or  summary  manner;  its  judg- 
ment therein  is  entitled  to  the  same  presumptions  as  attend  its  ordi- 
nary judgments.^ 


§  280.    Stunmaxy  Proceedings. 

It  is  well  settled  that  a  judgment  in  a  summary  proceeding  must 
show  upon  its  face  everything  that  is  necessary  to  sustain  the  juris- 
diction of  the  eourt  rendering  it«'^  Thus,  in  a  judgment  on  motion 
against  a  tax*collector  and  his  sureties,  rendered  by  nil  dicit,  the 
judgment  entry  must  show  the  liability  of  the  defendants  for  the  debt 
or  penalty  sought  to  be  recovered,  and  that  the  facts  were  proved 
necessary  to  give  the  court  jurisdiction.'** 

§  281.    Constructive  Service  of  Process. 

Whether  a  proceeding  in  which  service  of  process  is  made  upon  a 
non-resident  defendant  by  publication  of  the  summons,  or  attach- 
ment of  his  property,  without  an  appearance  by  him,  is  entitled  to 
be  supported  by  the  ordinary  presumptions  of  the  rightful  acquisi- 
tion of  jurisdiction  by  superior  courts,  is  a  question  of  much  impor- 
tance, but  upon  which  the  authorities  are  by  no  means  agreed.    A 
majority  of  the  cases  hold  that  sach  proceedings  are  contrary  to  the 
course  of  the  common  law,  are  wholly  dependent  for  their  validity  upon 
an  exact  compliance  with  the  statutes  authorizing  them,  are  to  be 
strictly  scrutinized,  and  therefore,  within  the  rule  just  stated,  are  not 
favored  with  any  presumption  unless  the  record  does  affirmatively 
show  that  everything  necessary  to  the  jurisdiction  was  actually  and 
rightly  done.'**    A  very  eminent  judge  has  said  that  whenever  ''it 
appears  from  an  inspection  of  the  record  of  a  coort  of  general  juris- 
diction that  the  defendant,  against  whom  a  personal  decree  or  judg- 

»  Brown  v.  Walker,  85  Mo.  262;  Ho-  v.  Pennoyer,  8  Sawy.  298;  Gray  v.  Lar- 

gan  V.  Bmitb,  11  Mo.  App.  814.  rimore.  2  Abb.  U.  S.  542;  Brownfleld  v. 

^  Crockett  v.  Parkison,  8  Coldw.  219;  Dyer,  7  Bush,  505;  Hallett  v.  Righters, 

Haynea  v.  Gates,  2  Head,  598.  18  How.  Pr.  48;  Boyland  y.  Boyland,  18 

us  Graham  t.  Reynolds,  45  Ala.  578.  Ill  552. 

^•Galpin  t.  Page,  18  WalL  850;  Neff 

(851) 


§281 


LAW  OF  JUDGMENTS. 


[CL  13 


ment  is  rendered,  was,  at  the  time  of  the  alleged  seizure,  without  the 
territorial  limits  of  the  court,  and  thus  beyond  the  reach  of  its  pro* 
cess,  and  that  he  never  appeared  in  the  action,  the  presumption  of 
jurisdiction  over  bis  person  ceases,  and  the  burden  of  establishing 
the  jurisdiction  is  cast  upon  the  party  who  invokes  the  benefit  or  pro- 
tection of  the  judgment  or  decree."  ^  But  on  the  other  hand,  a  num- 
ber of  decisions  contend, — and  with  much  show  of  reason, — that  such 
a  rule  is  arbitrary  and  illogical.  For,  say  they,  the  court  is  none  the 
less  a  court  of  general  jurisdiction  because  in  this  instance  the  legis- 
lature prescribes  a  special  mode  for  the  exercise  of  its  powers.  The 
process  is  special  and  statutory,  but  the  jurisdiction  of  the  court 
depends  upon  the  constitution  or  general  laws.  And  the  presump- 
tion in  favor  of  the  validity  of  judgments  rests  upon  considerations 
of  public  policy,  and  upon  the  high  character  of  the  courts  of  record, 
and  the  fact  that  the  judges  are  men  learned  and  skilled  in  the  law, 
— reasons  which  are  not  affected  by  the  circumstance  that  in  the 
cases  supposed  a  peculiar  method  of  executing  their  process  is  adopted. 
According  to  this  view,  in  cases  of  constructive  service,  the  record,  if 
silent  or  incomplete,  should  be  aided  by  the  same  presumptions  which 
obtain  in  the  case  of  ordinary  judgments  founded  upon  personal  serv- 
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«K>  Field,  J.,  In  Galpin  ▼.  Page,  18 
Wall.  864. 

^  Oemmell  v.  Rice,  18  Minn.  400, 
(Oil.  871;)  Hahn  ▼.  Kelly,  84  Cal.  891,  U 
Am.  Dea  742;  Nash  ▼.  Church,  10  V^is. 
812;  Lawler  y.  White,  27  Tex.  250.  In 
Stuart  y.  Anderson,  70  Tex.  588,  8  8. 
W.  Rep.  295.  it  is  said:  "It  seems  to  us 
that  there  can  be  no  substantial  reason 
for  holding,  in  the  one  case,  that  it 
must  be  affirmatiyely  shown  that  such 
process  as  the  law  declares  sufficient 
was  properly  executed,  while,  in  the 
other,  this  will  be  presumed  if  the  rec- 
ord does  not  show  to  the  contrary. 
Whether  the  Jurisdiction  of  a  court  be 
general  or  special  cannot  be  made  to 
depend  upon  the  character  of  the  pro- 
cess through  which  it  acquires  power 
oyer  the  person  or  thing  to  be  affected 
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by  its  final  adjudication.    The  consti- 
tution confers  Jurisdiction,  but  the  leg- 
islature prescribes  the  process  through 
which    persons    and  things  may  be 
brought  within  its  reach  and  made  sub- 
ject to  its  exercise.    It  seems  to  us  illog- 
ical to  hold,  when  the  ayerments  of 
the  pleadings  show  that  personal  sery- 
ice  might  haye  been  made  within  the 
Jurisdiction,  that  this  will  be  presumed 
to  haye  been  done  if  the  record  be  si- 
lent, or  do  not  show  to  the  contrary, 
when  the  court  has  exercised,  or  as- 
sumed to  exercise,  the  power  to  make 
a  final  Judgment,  but  to  hold  that  the 
same  presumption  will  not  be  indulged 
as  to  proper  citation  by  publlcatioD,  or 
as  to  the  seizure  of  property,  when  the 
pleadings  show  that  these  things  were 
necessary  to  be  done,  and  conld  have 
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§  282.    Judgments  of  Inferior  Courts  not  aided  by  Pre- 
sumptions. 

In  respect  to  the  subject  now  under  discussion,  there  is  a  funda* 
mental  distinction  between  superior  and  inferior  oourta.  In  the  case 
of  judgments  rendered  by  the  latter,  the  rules  already  stated  as 
applying  to  the  former  are  directly  reversed.^  Courts  of  inferior  or 
limited  powers  must  not  only  act  within  the  scope  of  their  jurisdic- 
tion, but  it  must  appear  on  the  face  of  their  proceedings  that  they  so 
acted;  the  record  or  minutes  or  papers  in  the  case  must  affirmatively 
show  the  existence  of  every  fact  necessary  to  give  jurisdiction  in  the 
particular  cause;  otherwise  the  judgment  may  be  impeached  collat- 
erally, no  presumptions  are  indulged  in  its  support,  and  want  of 
jurisdiction  may  be  shown  by  evidence  aliundeJ^  ''Where  one  seeks 
to  enforce  the  judgment  of  a  court  of  limited  and  special  jurisdiction, 
its  organization  is  open  to  inquiry,  and  its  jurisdiction  must  be  estab- 
lished." ^  There  are  general  expressions  in  the  books  which  seem 
to  indicate  that,  unless  the  jurisdiction  of  an  inferior  court  appears 
fully  and  affirmatively  on  the  record  of  its  proceedings,  the  judgment 
will  be  absolutely  void.  And  in  that  case  there  could  be  no  question 
of  introducing  extraneous  evidence  either  to  support  or  contradict  it. 


been  done,  before  the  court  assumed 
the  power  to  render  a  final  Jud^^ment. 
In  either  case  the  presumption  that  the 
conrt  did  not  render  a  final  Judgment 
until  it  waa  authorized  to  do  so,  arises 
from  the  fact  that  to  have  done  other- 
wise would  have  been  a  breach  of  duty, 
which  ia  never  presumed  from  the  do- 
in/?  of  an  act  Uiat  may  have  been  le- 
gal." 

See,  wpra,  §§  270-378. 

Harris  v.  Willis.  16  C.  B.  710;  Tur- 
ner  v.  Bank,  4  DalL  11;  Kemp  v.  Ken- 
nedy, 5  Cranch.  178;  Crawford  v.  How- 
ard, 80  Me.  422;  Walbridge  v.  Hall.  8 
Vt  114;  Nye  v.  KeUam,  18  Vt  594; 
Smith  V.  Rice,  11  Mass.  518;  Sayles  v. 
Briggs,  4  Met  421;  Wells  v.  Stevens,  2 
Gray,  115;  Hendrick  v.  Whittemore,  105 
Mass.  28;  Henry  v.  Estes.  127  Mass.  474; 
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Hall  V.  Howd.  10  Conn.  514,  27  Am. 
Dec.  696;  Powers  v.  People.  4  Johns. 
292;  Simons  v.  De  Bare,  4  Bosw.  547; 
Wickes  V.  Canlk,  5  Har.  &  J.  86;  Clark 
V.  Bryan.  16  Md.  171;  Harvey  v.  Hug- 
gins.  2  Bailey,  267;  Gray  v.  McNeal,  12 
Ga.424;  Rutherford  v.  Crawford.  53  Ga. 
188;  State  v.  Ely.  43  Ala.  568;  Steen  v 
Steen.  25  Miss.  518;  Horan  v.  Wahren- 
berger.  9  Tex.  818. 58  Am.  Dec.  145;  Ad- 
ams V.  Tiernan,  5  Dana,  894;  Hamilton 
V.  Burum.  8  Yerg.  855;  State  v.  Gach- 
enheimer.  80  Ind.  63;  Newman  v.  Man- 
ning. 89  Ind.  422;  State  v.  Berry.  12 
Iowa,  58;  Cooper.v.  Sunderland.  3  Iowa, 
114.  66  Am.  Dec.  52;  Bersh  v.  Schnei- 
der, 27  Mo.  101;  State  v.  Metzger,  26- 
Mo.  65;  Chandler  v.  Nash,  5  Mich.  409^ 
^  Crawford  v.  Howard,  80  Me.  422. 
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It  has  been  held,  in  fact»  that  evidence  eztrioBic  to  the  record  cannot 
Bupply  facts  requisite  to  the  jurisdiction.^  Bat  while  it  is  undoubt- 
edly the  rule  that,  the  record  of  such  a  court  being  silent  on  the  sub- 
ject or  defective  in  its  showings,  there  is  no  presumption  to  aid  it, — 
while  we  may  even  concede  that  under  such  circumstances  it  would 
be  presumptively  invalid, — ^there  seems  to  be  no  good  reason  for 
refusing  to  hear  proper  evidence  tending  to  show  actual  jurisdiction. 
And  in  some  of  the  states  the  decisions  are  positive  to  the  effect  that 
jurisdictional  requisites  may  be  shown  by  outside  evidence,  except 
in  the  case  of  those  facts  which  the  law  expressly  directs  the  court 
to  spread  upon  its  records.^  It  is  further  to  be  remarked  that  al- 
though a  court  may  be  an  inferior  or  limited  tribunal,  yet  if  it  has 
general  jurisdiction  of  any  one  subject,  its  proceedings  and  judgments 
in  respect  to  that  subject  will  be  sustained  by  the  same  liberal  pre- 
sumptions as  to  jurisdiction  which  obtain  in  the  case  of  the  superior 
courts."*' 

§  283.    Superior  and  Inferior  Courts  distinguiBlied. 

To  draw  a  clear  line  of  demarcation  between  superior  and  inferior 
courts  is  rendered  almost  impossible  by  the  great  differences  in  the 
judicial  systems  of  the  several  states,  as  also  by  the  fact  that  courts 
9>osseBsing  similar  powers  are  very  differently  regarded  in  different 
^states.  Practically,  the  question,  in  regard  to  any  specific  court, 
«must  be  determined  by  the  laws  and  decisions  of  the  jurisdiction 
where  it  exists.  But  it  has  several  times  been  attempted  to  formu- 
^late  a  distinction  in  general  terms,  and  such  expressions,  though 
.necessarily  vague,  may  be  of  some  assistance  in  prosecuting  the 
inquiry.  The  United  States  supreme  court,  at  an  early  day,  observed 
'that  "the  true  line  of  distinction  between  courts  whose  decisions  are 
•conclusive  if  not  removed  to  an  appellate  court,  and  those  whose  pro- 
ceedings are  nullities  if  their  jurisdiction  does  not  appear  on  their 
iace,  is  this, — a  court  which  is  competent  by  its  constitution  to  decide 

^  Anderson  v.  Binford,  68  Tenn.  810.         '"'MofflU  v.  Moffltt,  60  UL  6iL 
^JoUey  V.  Foltz,  84  Cal.  821;  Van 
Peuzen  v.  Sweet,  51  N.  T.  881. 
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on  its  own  jurisdiction,  and  to  exercise  it  to  a  final  judgment,  with- 
oat  setting  forth  in  their  proceedings  the  facts  and  evidence  on  which 
it  is  rendered,  whose  record  is  absolute  verity,  not  to  be  impugned 
by  averment  or  proof  to  the  contrary,  is  of  the  first  description ;  there 
can  be  no  judicial  inspection  behind  the  judgment  save  by  appellate 
power*  A  court  which  is  so  constituted  that  its  judgment  can  be 
looked  through  for  the  facts  and  evidence  which  are  necessary  to  sus- 
tain it,  whose  decision  is  not  evidence  of  itself  to  show  jurisdiction 
and  its  lawful  exercise,  is  of  the  latter  description ;  every  requisite 
for  either  must  appear  on  the  face  of  their  proceedings,  or  they  are 
nullities/'  ^  But  this,  it  will  be  perceived,  does  not  so  much  answer 
the  question  as  state  it  in  new  terms.  We  must  conclude  that  the 
difference  between  superior  and  inferior  courts  is  one  of  relative  rank 
and  authority  and  not  of  intrinsic  quality*  Nor  will  the  common 
distinction  between  ''coorts  of  record"  and  "courts  not  of  record"  aid 
us  in  framing  a  general  rule,  because  a  particular  tribunal  may  be 
regarded  in  one  state  as  a  record  court  while  an  exactly  similar 


«Grignon  ▼.  Astor,  3  How.  819,  841, 
per  Baldwin,  J.  See  also  Kemp  v.  Ken- 
nedy, 5  Cranch,  185;  Hahn  ▼.  Kelly,  84 
Cat.  891.  "  What  tests  are  to  be  applied 
in  determining  the  question  of  inferior- 
ity? It  may  be  solved  by  showing  that 
the  court  is  either  placed  under  the  sn- 
perviaory  or  appellate  control  of  those 
named,  or  that  the  Jurisdiction  con- 
ferred upon  it  is  limited  and  confined. 
Conceding  that  the  act  in  question  does 
not  place  the  court  which  it  creates  un- 
der the  supervisory  control  of  the  cir- 
cuit court,  and  only  allows  appeals  and 
writs  of  error  to  be  prosecuted  directly 
to  the  supreme  court,  yet  it  will  still  be 
an  inferior  tribunal  if  its  Jurisdiction  is 
limited  and  inferior.  General  jurisdic- 
tion is  that  which  extends  to  a  great 
variety  of  matters.  Limited  jurisdic- 
tion, also  elilled  specific  and  inferior, 
is  that  which  extends  only  to  certain 
specified  causes. "  State  v.  Daniels,  66 
Mo.  200. 

A  court  of  record  which  has,  by  stat- 


ute, all  the  power  that  any  court  could 
have  over  a  certain  subject  of  jurisdic- 
tion, especially  if  it  be  a  subject  of  juris- 
diction under  the  general  rules  of  law 
or  equity,  is  to  be  regarded  (as  to  cases 
within  that  class)  as  a  court  of  superior 
Jurisdiction,  within  the  rule  which  pre- 
sumes the  Jurisdiction  of  such  courts  to 
render  a  particular  Judgment.  Stahl  v. 
Mitchell  (Minn.)  43  N.  W.  Rep.  886. 

''A  tribunal  which  is  not  a  common 
law  court,  which  does  not  proceed  ac- 
cording to  the  course  of  the  common 
law,  a  newly  created,  limited,  and  spe- 
cial Jurisdiction  from  which  no  appeal 
is  allowed  by  statute,  nor  writ  of  error 
by  the  common  law.  yet  determining  in 
a  summary  way  the  roost  important 
rights  and  franchises,  both  as  respects 
the  people  and  private  persons,  is  and 
cannot  be  otherwise  than  an  inferior 
tribunal  in  the  strictest  sense  of  the 
word. "  Cunningham  v.  Squires,  2  W. 
Va.  422,  98  Am.  Dec.  770. 
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court  in  another  state  will  not  possess  that  character.     In  all  the 
states  there  are  courts  having  original  jurisdiction  of  every  (or  nearly 
every)  species  of  action  or  proceeding  known  to  the  common  law, 
unlimited  in  respect  to  the  amount  or  the  character  of  the  contro- 
versy.    And  these  are  unquestionably  "superior"  courts  within  the 
meaning  of  the  rule.   And  the  same  is  true  of  courts  possessing  gen- 
eral equity  powers.     In  most  of  the  states  there  are  certain  tribunals 
whose  authority  is  wholly  derived  from  statute,  who  are  authorized 
to  take  cognizance  only  of  a  particular  class  of  actions  or  proceed- 
ings, or  to  act  only  in  certain  specified  circumstances,  whose  course 
of  procedure  is  precisely  marked  out,  and  whose  minutes  or  memo- 
rials are  not  dignified  with  the  character  of  a  record.     And  these  are 
undoubtedly  "inferior*'  courts  within  the  meaning  of  the  rule.     But 
between  these  two  classes  lie  a  considerable  number  of  courts^  whose 
jurisdiction  has  a  maximum  money-limit,  or  which  have  general 
jurisdiction  of  a  special  class  of  cases,  or  are  otherwise  differentiated 
from  both  the  foregoing  types.     And  as  to  these  it  is  useless  to 
attempt  a  universal  classification.     We  shall  proceed  to  ascertain 
how  these  courts  are  regarded  in  the  several  states. 

§  284.    Probate  Courts. 

In  Pennsylvania,  the  orphans'  court  is  a  court  of  record  of  equal 
dignity  with  the  common  law  tribunals,  and  its  decrees^  as  to  mat- 
ters within  its  jurisdiction,  are  conclusive  on  parties  and  privies 
against  all  collateral  attack  and  impeachment  except  for  fraud."* 
In  Ohio,  the  probate  courts  are  in  the  fullest  sense  courts  of  record; 
they  belong  to  the  class  whose  records  import  absolute  verity,  that 
are  competent  to  decide  on  their  own  jurisdiction,  and  to  exercise  it 
to  final  judgment,  without  setting  forth  the  facts  and  evidence  on 
which  it  is  rendered."*  In  Missouri  also,  the  judgments  and  orders 
of  probate  courts,  in' matters  within  their  jurisdiction,  have  the  same 
import  of  verity  as  those  of  courts  of  general  jurisdiction,,  and,  like 

^  McPherson  v.  Cunliff,  11  Serg.  &  R.         "•Shroyer  v.  Richmond,  16  Ohio  &L 
422:  MuBselman'B  Appeal,  65  Pa.  St  486;     455. 
Lex's  Appeal.  97  Pa.  St.  289. 
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them,  are  not  to  be  impeached  in  collateral  proceedings.*"  And  the 
same  role  obtains  in  Vermont,*"  in  Alabama,*^'  in  Arkansas,*^^  in 
Minnesota,*^  and  in  California.*^*  In  Texas,  it  seems  to  have  been 
held  at  one  time  that  the  proceedings  of  a  probate  court  mast  show 
every  fact  necessary  to  give  jariBdiction,  and  could  not  be  sustained 
by  any  presumption  of  validity.*'^  But  the  latest  decisions  are  to 
the  effect  that  if  the  record  of  such  a  court  shows  that  the  steps 
necessary  to  clothe  it  with  power  to  act  in  the  given  case  were  taken, 
or  if  the  record  be  silent  upon  this  subject,  its  judgment  must  be 
held  conclusive  in  any  other  court  of  the  same  sovereignty  when 
called  in  question  collaterally.*^  On  the  other  hand,  in  Mississippi, 
it  is  held  that  a  decree  of  a  probate  court  for  the  sale  of  real  estate 
by  an  executor  or  administrator  is  invalid  unless  the  record  shows 
affirmatively  a  compliance  with  all  the  requirements  of  the  statute 
under  which  the  land  was  decreed  to  be  sold.*^*  And  in  Massachu* 
setts,  if  a  probate  court  exceeds  its  jurisdiction  and  makes  a  decree 
in  a  matter  over  which  it  has  no  power,  the  want  of  jurisdiction  may 
be^hown  against  such  decree  in  any  collateral  proceeding,  and  it 
will  then  be  treated  as  utterly  void.***^  In  New  York,  if  a  surrogate's 
decree  shows  jurisdiction  on  its  face,  its  recitals  are  presumptive 
evidence  of  its  validity  when  the  question  arises  in  a  collateral  pro- 
ceeding." 

§  286.    Federal  Courts. 

The  circuit,  district,  and  territorial  courts  of  the  United  States, 
though  of  limited  jurisdiction,  are  not  inferior  courts  in  the  technical 


in  Camden  v.  Plain,  91  Mo.  117, 4  a  W. 
Bep.  86;  Johnson  v.  Beazley,  65  Mo. 
2S0,  27  Am.  Rep.  276. 

n«DoolitUe  v.  Helton,  28  Vt  819,  67 
Am.  Dec  745. 

«ttKey  V.  Vaughn,  15  Ala.  497;  Amett 
V.  ArDett.  88  Ala.  278;  Duckworth  v. 
Duckworth,  85  Ala.  70. 

^  Osborne  v.  Graham,  80  Ark.  67. 

'^Dayton  v.  Mintzer,  22  Minn.  898. 

'^Luco  V.  Commercial  Bank,  70  Cal. 
839,  11  Pac.  Rep.  650;  McCauley  v.  Har- 
vey, 49  Cal.  497;  Kingsley  v.  Miller,  45 


Cal.  95;  Reynolds  v.  Brumagim,  64  Cal. 
254. 

n?  Easley  v.  McClinton,  88  Tex.  288. 

su  Martin  v.  Robinson,  67  Tex.  868,  8 
a  W.  Rep.  650. 

»•  Martin  v.  Williams,  42  Miss.  210, 97 
Am.  Dec.  456. 

">Mercier  v.  Chace,  9  Allen,  242;  Pe- 
ters y.  Peters.  8  Cush.  529. 

***  Rowe  V.  Parsons,  18  N.  Y.  Supreme 
Ct.  888.  See  Seymour  v.  Seymour,  4 
Johns.  Ch.  409;  Chtpman  v.  Montgom- 
ery, 68  N.  Y.  236. 
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sense  of  the  term;  their  judgments  and  decrees  stand  on  the  same 
footing  as  those  rendered  by  state  courts  of  general  jurisdiction,  and 
their  authority  and  jurisdiction  are  always  to  be  presumed.***  It  is 
said:  "The  courts  of  the  United  States,  though  possessing  a  limited 
jurisdiction,  yet,  in  the  intendment  of  law,  stand  upon  the  same  foot- 
ing as  courts  of  record  of  general  jurisdiction.  All  the  presnmp* 
tions  which  are  indulged  in  favor  of  superior  tribunals  of  general 
jurisdiction  are  equally  extended  to  the  courts  of  the  United  States. 
In  pleading  a  judgment  or  decree  of  one  of  those  courts,  there  is  no 
more  necessity  for  showing  the  facts  which  confer  jurisdiction  than 
in  a  plea  of  a  judgment  of  the  highest  tribunal  known  to  the  law. 
Their  judgments  cannot  be  impeached  for  irregularity  or  error  in  a 
collateral  proceeding;  they  can  only  be  vacated  on  motion,  in  the 
courts  in  which  they  are  rendered,  or  reversed  for  error  in  an  appel- 
late jurisdiction."  "• 

§  286.    Justices  of  the  Peace. 

* 
It  is  not  universally  true  that  the  courts  of  justices  of  the  peace 

are  inferior  tribunals,  within  the  rule  in  regard  to  presuming  juris- 
diction. In  Texas,  for  example,  such  courts  are  created  by  the  con- 
stitution, and  exercise,  within  the  limits  therein  defined,  general 
exclusive  jurisdiction;  and  accordingly  their  judgments,  though  not 
showing  all  the  facts  necessary  to  give  jurisdiction,  cannot  be  attacked 
collaterally  as  void  therefor.**^  And  in  several  other  states,  the  judge- 
ments of  such  magistrates  are  considered  as  entitled  to  all  the  pre* 
sumptions  of  validity.     This  is  the  case  in  Connecticnt,***  Vermont,"* 


««McCormick  v.  Sullivan t,  10  Wheat 
192;  Ex  parts  Watkins,  8  Pet.  198;  Ken 
nedy  v.  Georgia  State  Bank,  8  How.  611 
Page  v.  United  States,  11  Wall.  268 
Livingston  v.  Van  Ingen,  1  Paine,  48 
Ruckman  v.  Cowell,  1  N.  Y.  505;  Mat 
son  V.  Burt,  9  Hun,  470;  Bj'ers  v.  Fowl 
er,  12  Ark.  218,  54  Am.  Dec.  271:  Reed 
V.  Vaughan,  15  Mo.  187,  65  Am.  Dec. 
188;  Turrell    v.   Warren,  25   Minn.  9; 
Pierro  v.  St.  Paul  '&  N.  P.  R.  Co.,  87 
Minn.  314.  84  N.  W.  Rep.  38. 
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>^Reed  v.  Vaughan,  15  Mo.  187,  65 
Am.  Dec.  188. 

»« Williams  ▼.  BaU.  52  Tex.  008.  96 
Am.  Rep.  780;  Watkins  ▼.  Davis.  61 
Tex.  414;  Holmes  v.  Buckner,  67  Tex. 
107,  8.  c,  reported  as  Bryant  v.  Back- 
ner,  2  8.  W.  Rep.  452. 

^Fox  ▼.  Hoyt,  12  Conn.  491, 81  Ao. 
Dec.  760. 

» Wright  V.  Hazen,  24  Vt  148;  Fair 
V.  Ladd,  87  Yt  158. 
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Pennsylvama,"'  MiBsissippi,*"  TeDDessee,^  and  Alabama.*^  And  in 
Massachasetts  it  is  said  that  ''the  rule  which  makes  the  judgment  of 
a  court  of  record  binding  upon  the  parties,  until  reversed  by  proper 
proceedings  therefor,  although  jurisdiction  of  the  person  was  not 
properly  obtained,  is  applicable  as  well  to  a  justice  of  the  peace  as  to 
one  of  a  court  of  general  jurisdiction.""^  But  on  the  other  hand,  in 
Maryland,  judgments  rendered  by  justices  will  not  be  allowed  to 
stand  where  the  record  fails  to  show  affirmatively  that  a  summons 
had  been  issued  and  served  upon  the  defendant;  such  defect  in  the 
proceedings  is  fatal  to  the  validity  of  the  judgment  and  may  be  called 
in  question  in  a  collateral  action.'"'  And  in  Michigan  a  judgment 
entered  by  a  justice  by  virtue  of  a  statutory  authority  must  show  that 
the  requirements  of  the  statute  have  been  complied  with,  and  if  it 
fails  in  this  it  is  void.'" 


§  287.    Becord  of  Inferior  Court,  showing  Jurisdiction,  is 

Conclusive. 


It  is  important  to  be  observed,  in  considering  the  effect  of  judg- 
ments rendered  by  inferior  courts,  that  if  the  record  does  affirmatively 
show  the  facts  necessary  to  confer  jurisdiction,  then  the  same  pre- 
sumptions are  indulged  in  favor  of  the  regularity  and  validity  of  its 
proceedings  as  are  extended  to  the  superior  courts,  and  they  cannot 
be  collaterally  impeached  for  errors  or  irregularities.^  "Once  it 
appears  that  it  had  jurisdiction  to  proceed,  and  did  proceed,  the  same 
presumptions  prevail  in  favor  of  the  action  and  record  of  the  inferior 
as  of  the  superior  court,  and  the  verity  of  its  record,  and  the  presump- 
tions which  support  it,  are  alike  indisputable  in  any  collateral  way."*** 


S7BiU!ng8  ▼.  Rnssell  23  Pa.  St  180; 
Clark  y.  McComman.  7  Watts  &  S.  469; 
Tarbox  y.  Hays,  6  Watts.  898. 
<^  Stevens  v.  Mangum,  27  Miss.  481. 
Tamer  v.  Ireland,  11  Humph.  447. 
Ligbtsej  ▼.  Harris.  20  Ala.  411. 
BiHendrick  v.  Whittemore.  105  Mass. 

«Fahey  v.  Mottu,  67  Md.  250, 10  Atl. 

Rep.  ea 


^  Beach  v.  Botsford,  1  Dougl.  (Mich.) 
199,  40  Am.  Dec.  45. 

»*  Comstock  ▼.  Crawford,  8  Wall.  896; 
Cooper  y.  Sunderland,  8  Iowa,  114,  66 
Am.  Dec.  52;  Reeves  v.  Townsend.  22 
N.  J.  Law,  896;  Wilson  v.  Wilson,  18 
Ala.  176;  Paul  v.  Hupsey.  85  Me.  97; 
Fox  V.  Hoyt,  12  Conn.  491,  81  Am.  Dec. 
760;  Gray  v.  McNeil,  12  Ga.  424. 

«» Featherston  v.  Small.  77  Ind.  14a 

C369) 


§  288 


LAW   OF  JUDGMENTS. 


[Ch.l3 


Whether  evidence  would  be  beard  in  contradiction  of  tbe  record  of  an 
inferior  court  on  tbe  subject  of  jurisdiction,  where  that  record  shows 
fully  and  affirmatively  all  that  is  necessary  on  the  point,  is  a  different 
question.  Some  of  the  authorities  indicate  that  tbe  jurisdiction  could 
not  be  inquired  into,  in  direct  opposition  to  the  face  of  the  record,  at 
least  in  tbe  courts  of  tbe  same  state  where  tbe  judgment  was  ren- 
dered.^  But  in  New  York  such  recitals  are  considered  to  be  only 
prima  facie  evidence  and  subject  to  be  contradicted,  though  sufficient 
to  uphold  tbe  proceeding  if  not  disproved.^  In  that  state,  however, 
it  will  be  remembered,  want  of  jurisdiction  may  be  shown  collaterally 
against  the  judgment  of  any  court.^  But  it  appears  to  be  undisputed 
that  if  the  jurisdiction  of  an  inferior  court,  in  any  case,  depends  upon 
the  existence  of  a  certain  fact  or  state  of  facts,  and  it  is  shown  by 
the  record  that  there  was  evidence  tending  to  prove  such  facts,  and 
that  such  evidence  was  adjudged  sufficient,  and  tbe  court  judicially 
determined  that  such  facts  existed,  then  the  judgment  cannot  be  col- 
laterally impeached  or  contradicted.^ 


§  238.    No  Presumption  of  Validity  on  Direct  Attack. 

"The  rule  that  a  record  is  conclusive  evidence  of  its  own  verity 
is  not  applicable  in  a  direct  proceeding  instituted  for  the  purpose  of 
showing  its  falsity  as  to  a  matter  which,  if  false,  shows  that  tbe 
court  pronouncing  it  as  a  judgment  bad  no  jurisdiction  of  the  per- 
son of  tbe  defendant,  and  consequently,  that  what  purports  to  be  a 
record  is  in  fact  no  record  at  all."*^     Thus,  although  a  judgment 


"•Gregory  v.  Bovier,  77  Cal.  121.  19 
Pac.  Rep.  282;  Secombe  v.  Railroad,  28 
Wall  108. 

^  Belden  ▼.  Meeker,  2  Laos.  470. 

«8  Ferguson  v.  Crawford,  70  N.  Y. 
258.    See  9upra,  §  275. 

» Sheldon  v.  Wright,  5  N.  Y.  497; 
Dyckman  v.  New  York,  5  N.  Y.  484; 
Porter  v.  Purdy.  29  N.  Y.  106;  Bolton 
V.  Brewster,  82  Barb.  889;  Agry  v.  Betts, 
12  Me.  416;  Waterhouse  y.  Cousins,  40 
Me.  888;  Betts  v.  Bagley,  12  Pick.  572; 
Angel  y.  Robbins,  4  R.  L  498;  Bridge- 
port Sayings    Bank   y«    Eldredge,  28 
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Conn.  556;  Eyansyille  R.  Co.  y.  Eyans- 
yille,  15  Ind.  421;  Shawhan  y.  Loffer,  24 
Iowa,  217;  Bonsall  y.  Isett,  14  Iowa,  300; 
Hungerford  y.  Cashing,  8  Wis.  824; 
Eipp  y.  Fullerton,  4  Minn.  478  (QiL 
866);  People  y.  Hagar,  52  CaL  182. 

^  Duncan  y.  Gerdintf,  59  Miss.  65a 
"The  distinction  between  cases  where 
the  yalidity  of  the  record  of  a  court  oi 
general  jurisdiction  is  drawn  in  quea- 
tion  eollatercUly,  and  those  in  which 
such  record  is  directly  impeached  by 
writ  of  error  or  bill  of  reyiew,  is  broad 
and  well  defined.  In  the  one  case  June- 
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reoites  that  the  defendant  was  ''duly  and  legally  served  with  notice, ** 
yet,  in  a  direct  proceeding  in  the  same  court  to  set  the  judgment 
aside,  the  contrary  may  be  shown.***  So  an  officer's  return  of  serv- 
ice  of  process  may  be  impeached  in  a  direct  proceeding  after  judg- 
ment, where  the  return  states  facts  which  do  not  come  within  the 
personal  knowledge  of  the  officer.***  But  while  jurisdiction  is  not 
presumed  on  a  direct  attack,  and  there  is  likewise  no  conclusive  pre- 
sumption  that  the  record  is  free  from  irregularities  or  errors,  yet,  on 
appeal,  error,  or  bill  of  review,  it  is  incumbent  on  the  party  to  over- 
come  the  prima  facie  correctness  of  the  judgment.  The  judgment 
of  a  court  of  competent  jurisdiction,  it  is  said,  is  always  presumed 
to  be  right,  and  a  party  in  the  appellate  court  alleging  error  in  the 
court  below  must  show  it  in  the  regular  way  in  the  record,  or  the 
presumption  in  favor  of  the  correctness  of  the  judgment  will  pre- 
vail.*** Thus  the  findings  and  judgment  of  a  court  of  record  will 
always  be  presumed  to  rest  upon  sufficient  evidence  unless  the  con- 
trary  be  clearly  shown  from  the  record.***  In  regard  to  the  rule  that 
the  record  imports  absolute  verity,  an  important  observation  is  made 
by  the  New  Hampshire  court,  to  the  following  effect :  "It  is  to  be 
borne  in  mind  that  the  record  may  be  true,  while  the  matters  record- 
ed are  false,  and  may  even  be  shown  to  be  so  by  the  record  itself. 
Thus  the  record  may  recite  that  a  particular  plea  was  filed;  it  is  con- 
clusive evidence  of  that  fact,  but  the  record  furnishes  no  evidence 
that  the  facts  stated  in  the  plea  are  true,  for  they  may  even  in  the 
same  record  be  found  to  be  false  by  the  verdict  of  a  jury.  The  alle- 
gations of  parties  derive  no  credit  from  their  forming  part  of  the 
record  of  a  court.  So  far  as  this  point  is  concerned,  the  record 
imports  the  truth  of  what  occurred  in  the  court  and  was  there 
recorded."  *** 


diction  is  proBumed  prima  facie  unless 
the  record  disproves  it,  while  in  the 
other,  if  it  is  denied,  its  existence  must 
be  proved  by  the  record  itself. "  Trim- 
ble V.  Longworth,  18  Ohio  St.  481,  489. 

***  Newcomb  v.  Dewey.  27  Iowa,  381. 

>tt McNeill  y.  Edie,  24  Eans.  106;  Bond 
V.  Wilson,  8  Eans.  229, 12  Am.  Rep.  466; 
Chambers  v.  Bridge   Manufactory,  16 


Kans.  270;  Hanson  v.  Wolcott,  19  Eans. 

207. 
•*Harman  v.  Lynchburg,  88  Gratt 

87;  Wright  v.  Smith,  81  Va.  777;  Wynn 

V.  Heninger,  82   Va.  172;    Jencks  v. 

Smith,  1  N.  Y.  90;  McGirk  v.  Chawvin, 

8  Mo.  237. 
»**  Singleton  v.  Boyle.  4  Nebr.  414 
««TebbetU  v.TUton,  31  N.  H.  273, 286. 
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§  289.    Foreign  Judgments. 

In  respect  to  the  ooUateral  impeaohment  of  judgments  for  want 
of  jurisdiction,  there  is,  as  we  have  already  intimated,  a  radical 
difference  between  foreign  judgments  and  such  as  are  rendered  by 
the  courts  of  the  state  where  the  collateral  inquiry  is  prosecuted. 
The  discussion  of  the  effect  of  foreign  judgments  belongs  to  another 
part  of  this  work.  But  it  may  be  here  briefly  stated  that  if  a  judg* 
ment  or  decree,  coming  from  a  foreign  country,  is  regular  on  its 
face,  its  jurisdiction  will  be  taken  for  granted  unless  denied,  but  it 
may  always  be  shown  by  evidence  that  in  fact  the  foreign  court  had 
no  jurisdiction.'^*  A  similar  rule  obtains  in  the  case  of  judgments 
of  one  of  the  American  states  when  called  in  question  in  the  courts 
of  another.  If  the  judgment  proceeds  from  a  court  of  general  pow- 
ers, the  jurisdiction  will  be  presumed  (so  far  as  that  the  party  rely- 
ing on  the  adjudication  need  not  plead  the  jurisdiction  or  set  out 
the  facts),  but  the  party  against  whom  it  is  offered  may  always  deny 
and  disprove  the  jurisdiction  of  the  court  rendering  the  judgment.^ 

Pabt  IV.    Fob  PaAm). 

§  290.    Whether  Parties  can  Impeach  Judgment  for 

Fraud. 

It  is  an  unsettled  question  whether  a  judgment  may  be  collaterally 
impeached  for  fraud  by  parties  or  privies.  There  are  numerous 
expressions  in  the  books  which  have  more  or  less  relation  to  this 
point,  but  we  shall  not,  in  this  discussion,  attempt  to  cite  all  the 
dicta  bearing  upon  the  subject  or  attach  particular  weight  to  any  but 
direct  adjudications  of  the  question.  In  a  majority  of  the  states  the 
rule  is  well  settled  that  it  is  not  permissible  for  a  party  or  privy  to 
attack  a  judgment  in  a  collateral  proceeding  on  account  of  fraud.** 

•«  SchibBby  v.  VTeslenholz,  L.  R.  6  Q.  "?  Thompson  y.  Whitman,  18  WtlL 

B.  155;  Carleton  v.  Bickford,  13  Gray.  457;  Galpin  v.  Page,  18  Wall.  850.   And 

591.    And  see  infra  vol.  2,  §§  818.  88&-  see  infra  vol.  2,  §$5  897-901. 

888.  ^  Christmas  v.  RusseU.  6  WsIL  289; 
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The  decisions  are  based  upon  the  ground  of  the  general  eonclusive- 
nesB  of  records,  and  the  policy  of  the  law  which  forbids  their  indirect 
contradiction  or  impeachment,  and  on  the  consideration  that  it  is 
the  business  of  a  litigant  to  be  on  his  guard  against  fraud  and  trick- 
ery, and  that  if  his  rights  are  nevertheless  infringed,  be  has  his 
proper  remedy  by  action  or  motion  to  procure  the  annulment  of  the 
judgment  or  by  application  to  equity  for  relief.  In  Pennsylvania, 
however,  it  is  allowed  to  a  party  to  show  fraud  against  a  judgment 
collaterally,^  and  the  same  doctrine  is  apparently  held  in  New  Hamp- 
shire.^ This  is  also  true  in  New  York,  although  the  rule  in  the  lat- 
ter  state  is  founded  rather  upon  the  peculiarities  of  the  code  system 
of  pleading  and  practice  than  upon  general  principles  of  law.  A 
quotation  from  the  most  recent  and  important  case  on  the  subject  will 
be  found  in  the  margin."'*  There  are  also  decisions  to  the  effect  that 
where  one  party  is  allowed  to  offer  a  judgment  in  evidence  without 
having  pleaded  it,  the  other  ought  to  be  allowed  to  impeach  it  by  evi- 


GraDger  v.  Clark,  S3  He.  128;  Hammond 
▼.  Wilder,  85  Vt.  842;  McRae  v.  Mat- 
toon,  13  Pick.  68;  Boston  &  W.  R.  Co. 
▼.  Sparhawk,  1  Allen,  448;  Greene  v. 
Greene,  S  Gray,  861;  Williams  v.  Mar- 
tin, 7  Ga.  878;  Smith  v.  Henderson.  25 
La.  Ann.  649;  Kelley  v.  Mize,  8  Sneed, 
59;  Anderson  ▼.  Anderson,  8  Ohio,  109; 
Webster  v.  Reid,  1  Morris  (Iowa),  467; 
Mason  v.  Messenger,  17  Iowa,  261; 
Smith  V.  Smith,  22  Iowa,  516;  Field  v. 
Sanderson,  84  Mo.  542. 

^Hall  V.  Hamlin,  2  Watts.  854;  Ver- 
ner  v.  Carson,  66  Pa.  St.  440.  But  *'if 
the  party  who  alleges  fraud  in  the  orig- 
inal judgment  or  decree  has  already 
been  heard  or  had  an  opportunity  to  be 
beard  in  that  proceeding,  upon  that 
same  fraud,  he  is  concluded  and  cannot 
retry  it  in  a  collateral  proceeding." 
Otterson  v.  Middleton,  102  Pa.  St  78. 

«>  State  V.  Little.  1  N.  H.  257. 

B^Mandeville  v.  Reynolds.  68  K  Y. 
528.  548,  per  Folger,  J.:  "The  code  of 
procedure  has  by  its  enactments  taken 
away  most,  if  not  all,  of  the  reasons  of 
the  rule  wbich  forbade  the  impeach- 


ment of  a  Judgment  collaterally.  Now, 
in  an  action  at  law,  matter  which  was 
formerly  of  equitable  cognizance  solely 
may  be  set  up  and  given  in  evidence. 
As  in  ejectment,  where  the  title  of  the 
plaintiff  depends  upon  a  deed  or  will, 
it  may  be  averred  and  shown  in  defense 
that  it  was  obtained  by  fraud  and  un- 
due influence.  And  so  if,  in  an  action 
of  ejectment,  the  defense  rests  upon  a 
deed  or  will,  the  plaintiff  can  make  proof 
that  it  was  procured  by  fraud  or  other 
imposition.  If  there  was  an  action  at 
law  upon  a  Judgment,  could  not  the  de- 
fendant answer  in  pleading  and  show 
in  proof  that  it  was  procured  by  fraud 
and  imposition?  So  then  if.  in  an  ac- 
tion at  law  on  some  cause  of  action  to 
which  a  valid  judgment  would  be  a 
good  defense,  it  were  set  up  and  proven, 
could  not  the  plaintiff  prove  In  reply 
that  it  was  got  by  the  fraud  or  collusion 
of  the  defendant  and  others  than  the 
plaintiff?  And  collusion  means,  by  con- 
sent or  agreement  of  the  parties  to  it 
To  which  should  be  added,  in  knowl- 
edge aud  disregard  of  the  rights  of  the 
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dence  of  fraud,  without  being  put  to  a  direct  suit  to  annul  it,  and  not- 
withstanding it  is  regular  upon  its  face.*"* 


§  281.    Fraud  in  Frocuring  the  Judgment. 

In  the  preceding  section  we  considered  fraud  in  (general  as  a  ground 
for  impeaching  judgments.  It  is  convenient,  for  the  purposes  of  our 
further  inquiry,  to  distinguish  between  fraud  practiced  in  the  procur- 
ing of  the  judgment  and  fraud  as  affecting  the  original  cause  of 
action.  The  former  topic  is  illustrated  by  several  important  cases,  to 
be  now  considered,  as  well  as  by  many  of  those  already  cited.  ''The 
parties  to  an  action,"  it  is  said,  ''cannot  impeach  the  judgment  ren- 
dered therein,  in  any  collateral  proceeding,  on  the  ground  that  it  was 
obtained  through  their  fraud  or  collusion.  It  is  their  business  to  see 
that  it  is  not  so  obtained.  Even  if,  without  any  fault  or  neglect  of 
one  party,  his  adversary  succeeded  by  fraud  in  obtaining  an  unjust 
or  unauthorized  judgment,  he  must  through  some  prescribed  mode 


party  impeaching  the  results  of  it  The 
court  acts  upon  the  matters  involved  in 
the  action  now  in  a  double  capacity,  as 
a  court  of  law  and  one  of  equity.  As  a 
court  of  equity  it  meets  the  question  of 
the  validity  of  the  judgment,  not  as 
one  of  law  but  as  of  equity,  and  takes 
hold  of  the  facts  offered  to  it,  not  as  a 
collateral  attack  upon  the  judgment, 
but  as  a  direct  assault,  which  by  the 
changing  nature  of  the  issues  in  the 
progress  of  the  suit  and  trial,  has  be- 
come the  main  question  in  the  case  and 
legitimately  before  it  for  trial.  It  would 
be  quite  an  abnegation  of  the  conjoint 
power  and  Jurisdiction  of  the  court,  to 
proceed  in  the  case  as  long  as  the  issues 
were  of  legal  cognizance,  and  as  soon 
as  they  became  of  equitable  cognizance 
to  turn  the  party  over  to  another  ac- 
tion, in  perchance  the  same  court,  be- 
fore the  same  Judge,  to  have,  in  an- 
other trial,  that  matter  proved  and  de- 
cided against  the  validity  of  the  judg- 
ment, which,  as  the  powers  of  the  court 
are  now  in  constant  reciprocal  activ- 

(364) 


ity,  may  as  well  be  determined  in  one 
trial  by  the  same  tribunaL  It  is  not 
merely  that  the  same  Judges  posaesa, 
in  equal  degrees,  powers  at  law  and 
powers  in  equity.  It  is,  that  the  dis- 
tinction between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  anch 
actions  are  abolished,  and  that  there  is 
in  this  state  but  one  form  of  action  for 
the  enforcement  or  protection  of  pri- 
vate rights  and  the  redress  of  private 
wrongs.  *  *  *  The  intent  of  the 
code  is  clear  that  all  controversies  re- 
specting the  matter  involved  in  litiga- 
tion shall  be  determined  in  one  action. 
Whether  fraud  or  imposition  in  the  en- 
try of  a  Judicial  matter  of  record  conld, 
before  that  enactment,  have  been  set 
up  against  it  collaterally  at  law  or  not, 
it  may  now  be  alleged  against  iU  as  an 
equitable  defense  to  defeat  a  lecoverj 
upon  it  ** 

>B*  Murray  t.  Murray,  6  Oreg.  17.  And 
see  Glover  v.  Flowers  (K.  Car.)*  7  8.  & 
Rep.  679. 
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reyerse  or  annul  the  judgment  before  he  can  claim  to  treat  it  as 
invalid.""'  But  it  is  necessary  to  distinguish  between  judgments 
entered  by  the  collusion  or  fraud  of  both  parties  and  such  as  are 
obtained  by  the  fraud  of  the  plaintiff.  The  former  are  void  as  to 
creditors  only,  not  against  the  defendant,  and  may  be  attacked  in  any 
collateral  proceeding  by  them,  whilst  the  latter  can  be  attacked  by 
the  defendant  alone,  directly,  and  in  the  proper  court.^  Thus,  where 
a  party  by  some  act  or  declaration  out  of  the  record  lulls  his  oppo- 
nent into  a  false  security,  or  by  any  other  means  deceives  him,  and 
thereby  obtains  a  judgment  or  decree  to  his  prejudice,  it  is  fraudu- 
lent  and  may  be  impeached  upon  that  ground."*  A  person  against 
whom  judgments  have  been  obtained  cannot  maintain  an  action  for 
damages  against  the  parties  who  obtained  them,  the  attorney  who 
prosecuted  and  the  officer  who  served  the  writ,  for  fraudulently  con- 
spiring together  to  injure  and  defraud  him  in  those  proceedings, 
while  the  judgments  remain  unreversed,  for  such  action  would  con- 
stitute a  collateral  attack  upon  them."*  But  on  the  other  hand  an 
action  to  recover  damages  for  the  breach  of  a  special  contract,  to  dis- 
continue an  action  by  the  defendant  against  the  plaintiff,  in  conse- 
quence of  which  the  defendant  had  judgment  in  bis  favor  and  the 
plaintiff  was  compelled  to  satisfy  an  execution  issued  thereon,  is  not 
liable  to  the  objection  that  it  seeks  to  impeach  the  judgment  collat- 
erally."' A  composition  in  bankruptcy,  under  the  federal  statutes 
on  the  subject,  cannot  be  impeached  collaterally  in  an  action  at  law 
in  a  state  court,  by  a  creditor  who  was  a  party  to  the  proceedings,  by 
showing  that  the  composition  was  obtained  by  the  fraudulent  acts  of 
the  bankrupt."*  On  principles  analogous  to  the  foregoing,  it  is  held 
that,  after  judgment  in  an  election  contest,  rendered  by  agreement 
between  the  claimants  and  giving  possession  to  the  relator,  the  defend- 

"■Davis  V.  Davis,  61  Me.  898.    See  » Ellis  v.  Kelly,  8  Bush.  621.    See 

Boston  ft  W.  R  Co.  v.  Sparhawk,  1  Thomas  v.  Ireland  (Kj.),  11  S.  W.  Rep. 

Allen,  448.    Ck>mpare  Carr  v.  Miner,  42  658. 

HL  179.  »6  Smith  v.  Abbott,  40  Me.  442;  White 

»*Meckley'8  Appeal,  102  Pa.  St  686;  v.  Merritt,  7  N.  Y.  852, 57  Am.  Dec.  527. 

Dougherty's  EsUte,  9  Watto  &  S.  189,  »?  Smith  v.  Palmer,  6  Gush.  518. 

42  Am.  Dec.  826;  Thompson's  Appeal,  ^SFarwell  v.   Raddin.  129  Mass.  7; 

57  Fa.  St.  178;  dark  y.  Douglass,  62  Pa.  Bank  v.  Carpenier,  129  Mass.  1. 
8t  415. 
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ant,  in  bis  answer  to  the  relator's  alternative  writ  of  mandate  demand- 
ing possession,  cannot  assail  the  judgment  on  the  ground  that,  being 
rendered  by  agreement  and  in  consideration  of  a  sum  paid  to  defend- 
anty  it  was  corrupt  and  fraudulent  and  therefore  void.^ 

§  282.    Fraud  in  the  Cause  of  Action. 

Ab  a  general  rule,  fraud  in  the  contract  recovered  on  should  be 
set  np  as  a  defense  in  the  action,  and  therefore  is  no  groand  for 
subsequently  impeaching  the  judgment.^  But  in  a  Pennsylvania 
decision  it  was  held  that  where  actual  fraud  has  been  practised  by 
a  party  in  obtaining  a  deed,  and  the  deed  is  used  as  a  means  of 
obtaining  a  judgment,  the  judgment  will  be  void  to  the  extent  of 
the  fraud,  as  to  the  party  defrauded,  although  it  may  be  valid  as  to 
other  interests  not  involved  in  the  fraud;  and  hence  a  collateral 
attack  upon  it,  as  to  such  fraud,  is  perfectly  permissible;  because 
the  question  of  the  fraudulent  character  of  the  deed  had  never  been 
legally  before  the  court  and  never  adjudicated.*" 


Hannix  v.  State.  116  Ind.  846. 17  N. 
£.  Rep.  665.  Chief  Jastice  Niblack,  in 
delivering  the  opinion  of  the  court, 
said:  ''In  the  absence  of  an  affirmative 
showing  to  the  contrary,  the  presump- 
tion is  that  whatever  a  court  has  done 
in  a  proceeding  of  which  it  had  juris- 
diction has  been  correctly  done.  The 
reasonable  inference  from  the  allega- 
tions of  the  second  paragraph  of  the 
answer,  therefore,  is  that  the  judgment 
of  the  HancoclE  circuit  court  com- 
plained of  was  regular  upon  its  face, 
and  that  it  had  been,  as  it  purported  to 
have  been,  entered  by  agreement  of 
parties.  Such  a  judgment  is  binding 
upon  the  parties  to  it  until  reversed 
upon  an  appeal,  or  until  annulled  or 
set  aside  by  some  direct  proceeding  in- 
stituted for  that  purpose.  It  is  imper- 
vious to  a  collateral  attack  from  a 
party  to  it,  however  corrupt  or  unlaw- 
ful the  agreement  may  have  been 
which  led  to   its  rendition.    It  is,  as 
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contended,  a  well-established  role  of 
law  that  the  courts  will  not  aid  in  the 
enforcement  of  a  corrupt  or  unlawful 
contract,  but  will  permit  the  parties  to 
remain  in  the  relative  positions  in 
which  they  have  placed  themselves; 
but  that  rule  has  no  application  to  a 
Judgment  which,  by  inadvertence  or 
collusion,  may  have  been  rendered  np- 
on  such  a  contract  Such  a  judg- 
ment, as  regards  a  collateral  attack  up- 
on it,  stands  upon  the  same  footing 
with  other  judgments  rendered  in  the 
usual  course  of  legal  proceedings,  and 
is  as  binding  upon  the  parties  as  any 
other  judgment  so  long  as  it  remains 
unreversed,  and  not  vacated  by  some 
direct  proceeding.  There  was  conse- 
quently no  error  in  holding  the  second 
paragraph  of  the  answer  to  have  been 
insufficient  upon  demurrer. " 

» Hatch  V.  Garza,  22  Tex.  17«. 

>Bi  Jackson  v.  Summerville.  13  P)k  8t 
869. 


Ch.  13] 


COLLATSBAL  IMPBACHMEKT  OF  JUDGMENTS. 


§293 


§  283.    Creditor  zaay  show  Fraud  in  a  Judgment. 

However  the  rule  mny  be  in  regard  to  parties  and  privies,  it  is 
very  well  settled  that  any  third  person,  a  stranger  to  the  jodgment, 
whose  rights  woald  be  injuriously  affected  if  it  were  allowed  to  stand 
as  against  him,  may  show,  in  a  collateral  proceeding,  that  it  was 
procured  through  the  fraudulent  contrivance  of  the  debtor  or  the 
collusion  of  both  parties,  with  a  design  to  hinder  or  defraud  him, 
and  so  have  it  considered  and  treated  as  void  as  to  him."^  "A  col- 
Insive  judgment  is  open  to  attack  whenever  and  wherever  it  may 
come  in  conflict  with  the  rights  or  the  interest  of  third  persons. 
Fraud  is  not  a  thing  that  can  stand,  even  when  robed  in  a  judg- 
ment."** Or,  as  the  rule  is  sometimes  more  broadly  stated,  a  judg- 
ment which  is  not  founded  on  an  actual  debt  or  other  legal  lia- 
bility,  due  or  enforceable  at  the  time  of  its  entry,  will  not  be  upheld 
against  the  creditors  of  the  judgment  debtor.^  Hence  a  judgment 
confessed  without  any  consideration  and  with  fraudfilent  intent,  may 
be  questioned  by  other  judgment-  and  execution-creditors  of  the 
defendant,  and,  as  to  them,  the  judgment  and  execution  thereon  will 
be  vacated  and  set  aside."*  But  a  confession  of  judgment  for  the 
express  purpose  of  enabling  the  creditor  to  redeem  from  a  sale  under 
&  prior  judgment  is  not  fraudulent  as  against  the  purchaser;  for 
the  policy  of  the  law  is  to  encourage  redemptions,  in  order  that  the 


"iDnchesB  of  Kingston's  Case,  90 
How.  St  Tr.  644;  Perry  v.  Meddow- 
croft,  10  Beav.  129;  Philipson  v.  Egre- 
moDt,  6  Q.  B.  606;  Crosby  v.  Lang.  12 
East,  409;  Bandon  y.  Becher.  8  CI.  & 
Fin.  479;  Gaines  v.  Relf,  19  How.  479; 
Pierce  v.  Strickland.  26  Me.  977;  Siden- 
sparlcer  v.  Sidensparker,  69  Me.  481; 
Great  Falls  Co.  v.  Worster,  46  N.  H. 
110;  Atkinson  ▼.  Allen,  19  Vt.  619,  86 
Am.  Dec.  861;  Alexander  ▼.  Gould,  1 
Mass.  166;  Smith  y.  Sazton,  6  Pick. 
488;  Leonard  y.  ^^yant,  11  Met  870; 
Downs  y.  Fuller,  9  Met  186,  86  Am. 
Dec  898;  Vose  y.  Morton,  4  Cush.  97, 
50  Am.  Dec.  760;  Bridgeport  Ins.  Co.  y. 
Wilson,  84  K.  Y.  981;  Hall  y.  Hamlin,  9 


Watts.  864;  Mitchell  y.  Kintzer.  6  Pa. 
St  916,  47  Am.  Dec  408;  Caldwell  y. 
Walters,  18  Pa.  St  79,  66  Am.  Dec  699; 
Thompson's  Appeal,  67  Pa.  St  176;  Sec- 
ond Nat  Bank's  Appeal,  86  Pa.  St  698; 
Ordinary  y.  Wallace,  9  Rich.  460;  Ham- 
mock y.  McBride.  6  Ga.  178;  Faris  y. 
Dunham,  6  T.  B.  Mon.  807. 17  Am.  Dec 
77;  De  Armond  y.  Adams,  26  Ind.  456; 
Callahan  y.  Griswold,  9  Mo.  776;  Hack- 
ett  y.  Manloye,  14  Cal.  86. 

^  Smith  y.  Cuyler,  78  Ga.  654, 8  a  E. 
Rep.  406. 

»«  Palmer  y.  Martlndell,  48  N.  J.  Eq. 
90,  10  Atl.  Rep.  809. 

«»  Shallcross  y.  Deats,  48  N.  J.  Law, 
177;  Bryant  y.  Harding,  99  Mo.  847. 
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property  of  the  debtor  may  discharge  as  many  of  his  liabilities  as 
possible.^  For  another  example,  in  an  action  by  a  creditor  to  set 
aside  a  deed  as  fraudulent,  the  grantee  therein  may  show,  although 
his  deed  is  fraudulent  as  to  creditors,  that  the  complainant's  judg- 
ment was  obtained  by  fraud  and  artifice  practised  by  him  upon  the 
grantor.^  But  inasmuch  as  the  law  always  favors  the  stability  and 
finality  of  judgments,  it  is  held  that  a  stranger  who  tbns  seeks  to 
impeach  a  judgment  as  a  fraud  upon  his  rights  mast  show  the  fraud 
by  clear  and  satisfactory  proof .'^ 

§  284.    Fraud  must  affect  the  Creditors. 

A  very  important  element  in  the  rule  just  stated  is  that  the  fraud 
alleged  must  be  such  as  directly  affects  the  party  seeking  to  impeach 
the  judgment.  It  is  no  ground  for  the  intervention  of  third  persons 
that  fraud  has  been  practised  upon  the  debtor;  it  must  be  fraud  prac- 
tised by  the  debtor,  either  alone,  or,  as  is  more  commonly  the  case, 
in  collusion  witli  the  plaintiff  in  the  judgment.  For  instance,  upon 
the  distribution  of  the  proceeds  of  a  sheriff's  sale,  a  subsisting  judg- 
ment can  be  attacked  by  other  creditors  collaterally  only  on  (he 
ground  of  collusion,  not  because  it  is  a  fraud  on  the  debtor.^  *The 
fraud  which  will  authorize  a  creditor  to  impeach  a  judgment  obtained 
by  another  against  his  debtor  must  be  a  fraud  against  the  creditor, 
not  a  mere  overreaching  of  the  debtor  in  his  litigation.  There  must 
be  collusion.**  ^  Nor  can  creditors  thus  set  up  any  matter  of  defense 
original  or  subsequent.^  Fraudulent  judgments,  it  is  said,  like 
fraudulent  deeds,  are  good  against  all  but  the  interests  intended  to 
be  defrauded.  Hence  those  parties  whose  interests  are  affected  can- 
not require  the  court  to  vacate  the  judgment  on  the  record,  for  that 
would  have  the  effect  to  annul  it  as  against  the  whole  world .'^ 

>»  Karnes  V.  Lloyd,  63  lU.  113.  42  Am.  Dec.  S26;  Lewis  v.  Rogers,  16 

^  Faris  v.  Dunham,  6  T.  B.  Mon.  897,  Pa.  St  18;  Thompson's  Appeal,  67  P^ 

17  Am.  Dec,  77.  St  176. 

«»  Clark  ▼.  Bailey.  2  Strobh.  Eq.  148;  ««McAlpine  v.  Sweetser.  76  Lad.  7a 

Hulversonv.  Hutchinson,  89  Iowa,  816.  ''^  Lewis   v.  Rogers,  16  Pa.   St  18; 

«»  Sheetz  ▼.  Hambest  81  Pa.  St  100;  Johns  v.  Pattee,  56  Iowa,  666,  8  N.  W. 

Bank  v.  Roseberry,  81    Pa.    St    809;  Rep.  668. 

Dougherty's  Estate.  9  Watts  &  &  189,  S7>  Thompson's  Appeal,  67  Pa.  St  17Sl 
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§  296.    What  Oredltors  allowed  to  allege  Fraud. 

The  privilege  of  impeaching  a  judgment  collaterally  for  fraud  in 
extended  only  to  those  third  persons  whose  rights  would  be  impaired 
or  prejudiced  if  it  were  allowed  full  force  and  effect  as  against 
them.*"  In  New  Tork  it  is  held  that  none  but  a  judgment-creditor 
can  impeach  the  bona  fides  of  a  judgment  confessed  by  the  debtor  to 
a  third  person;  an  attaching  creditor,  whose  attachment  was  levied 
after  such  confession,  eannot  do  so*'*  But  later  rulings  in  the  same 
state  have  modified  this  doctrine  so  far  that  now,  if  the  attaching 
creditor's  process  has  been  levied  upon  tangible  property  (i.  e.,  prop* 
erty  capable  of  manual  delivery),  he  is  permitted  to  assail  the  good 
faith  of  a  prior  confessed  judgment  which  stands  in  his  way.*  At 
any  rate,  it  seems  clear  that  the  party's  claim  must  have  been  in 
existence  at  the  date  of  the  judgment,  otherwise  it  could  not  prop- 
erly be  called  a  fraud  upon  his  rights.  Thus  a  judgment  of  sep- 
aration of  property,  duly  rendered  in  favor  of  a  wife  against  her 
husband,  cannot  be  inquired  into  or  attacked  collaterally  by  a  cred- 
itor of  the  husband  whose  claim  had  not  yet  arisen  when  the  judg- 
ment was  rendered.*''  Privies,  as  well  as  parties  to  the  judgment, 
are  precluded,  according  to  the  majority  of  the  decisions,  from  the 
collateral  impeachment  of  it  for  fraud.  But  it  is  held  that  a  judg- 
ment against  a  sheriff  for  his  default  is  not  so  far  conclusive  on 
the  sureties  on  his  official  bond  but  that  they  may  attack  it  for 
fraud  and  collusion  when  it  is  made  the  basis  of  a  suit  against 
them."» 


§  296.    False  Testimony. 

« 

It  is  the  unquestioned  doctrine  of  the  cases  that  a  party  to  a  judg- 
ment cannot  impeach  it  collaterally  on  the  ground  that  false  testi* 


And  see  Clark  v.  Douglass,  62  Pa.  St 

ioe. 

«»Spicer  V.  Waters,  C5  Barb.  S27;  De 
Armond  v.  Adams,  25  Ind.  466;  Hackett 
V.  Uanlove,  14  Cal.  86. 

^^Beniley  v.  GoodwiD,  88  Barb.  633. 
la  Indiana,  bj  sUtute,  subsequent  as 
well  as  existing  creditors  can  collater- 
ally impeach  for  fraud  a  Judgment  en- 

LAW  JUDG.V.l — 24 


tered  on  confession.  Feaster  v.  Wood- 
fill.  23  Ind.  493. 

*See  Bates  v.  Plonsky,  28  Hun.  112; 
Bowe  V.  Arnold,  81  Hun,  256;  Tannen- 
baum  V.  Rosswo^,  6  N.  Y.  Supp.  578. 

>7B  Lewis  y.  Peterkin,  89  La.  Ann.  780, 
2  South.  Rep.  577. 

I'*  Dane  ?.  Gilmore,  51  Me.  544;  Low- 
all  V.  Parker,  10  Met.  315. 
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moDj  was  given  at  the  trial,  on  which  testimony  the  judgment  was 
rendered.*^  Neither  will  any  action  lie  against  a  witness  for  com- 
mitting perjary,  whereby  the  plaintiff  lost  a  former  action,  because 
its  trial  would  necessarily  involve  a  re-examination  of  the  matters 
controverted  and  determined  in  the  former  action,  and  would  consti- 
iute  an  attack  upon  the  correctness  of  the  former  adjudication.^' 
Thus,  where,  in  a  process  of  foreign  attachment,  judgment  has  been 
rendered  discharging  the  trustee  on  his  disclosure,  the  plaintiff  in 
that  process  cannot  maintain  an  action  on  the  case  against  the  trus- 
tee for  obtaining  his  discharge  by  falsehood  and  fraud  in  his  dis* 
closure  and  by  fraudulent  collusion  with  the  principal  defendant.*" 
In  an  early  New  York  case  it  was  held  that  an  action  would  not  lie 
against  a  person  in  that  state  for  suborning  a  witness  to  swear  falsely 
in  a  cause  then  pending  in  the  courts  of  another  state,  in  conse- 
quence whereof  a  judgment  was  given  against  the  defendant  in  such 
fause,  contrary  to  the  truth  and  justice  of  the  case;  the  decision 
being  rested  by  Chancellor  Kent  on  the  ground  that  the  merits  of  the 
original  cause  could  not  be  thus  overhauled  in  a  collateral  proceed- 
ing.*"*  It  is  also  held  that  an  award,  like  a  judgment,  cannot  be 
collaterally  impeached  by  evidence  that  one  party  introduced  false 
testimony.*"  Where  judgments  are  recovered  in  a  court  of  compe- 
tent jurisdiction,  and  the  defendant  appeared  and  had  an  oppor- 
tunity to  defend,  which  judgments  are  still  in  full  force  and  unre- 
versed, he  cannot  maintain  an  action  against  a  defendant  for  fraud 
and  conspiracy  in  procuring  such  judgments  against  him."* 

"7DiUin£  V.  Murray.  6  Ind.  824.  63  Bympson,   Oro.    Eliz.    620;  Byres   t. 

Am.  Dec.  885:  Fisk  v.  Millei,  20  Tex.  Sedgewicke,  Cra  Jac.  601. 

679;   The    Acorn,  2  Abb.   U.    S.  434;  «•  Lyford  ▼.  Demenritt.  88  K.  H.  284. 

Greene  ▼.  Greene,  2  Gray,  861,  61  Am.  m  Smith  t.  Lewis,  8  Johns.  167, 8  Am. 

Dec.  464.  Dec.  469. 

»«  Cunningham  v.  Brown,  18  Vt  128,  »Woodrow  ▼.  O'Conner,  28  Vt.  778. 

46  Am.  Dec.  140;  Bmith  y.  Lewis,  8  «b Angstrom  T.  Sherburne,  187 

Johns.  167,  8  Am.  Dec.  469;  Damport  ▼.  168. 

C370) 


Ch.  14]  VACATIKQ  AKD  OPENUiQ  JUDGMEMTl.  §  297 


VACATING  AND  OPENING  JUDGMENT& 

Past  L    Thb  Powbb  to  Vagatb  Judomsktb. 

§  297.    What  Courts  posseis  the  Power. 
808.    Legislature  cannot  interfere. 

Pabt  IL    Thb  Mbthod  of  sBBKnro  Rblikv* 
dd9.    By  Audita  Querela. 

800.  By  Error  Coram  Nchie. 

801.  By  Bill  of  Review. 

802.  By  Direct  Action. 

808.  By  Motion. 

804.    Indirect  Vacation  of  Jadgment 

Past  ML    Thb  Timb  of  Afpltincu 
800.    During  the  Term. 

806.  After  the  Term. 

807.  Void  Judgments. 

806.  Interlocutory  Judgments. 

809.  PenniylTania  Practice. 

810.  Judgment  carried  over  the  Term  by  MotioB. 

811.  Under  Statutes. 

812.  Judgments  against  Kon-Residents. 
818.  Laches  of  Party. 

Pakt  ly.    Thb  Pabtibs  who  mat  Afflt. 

814.  Successful  Party  may  Apply. 

815.  Joint  Defendants. 

816.  Legal  Representatives  of  Par^r* 

817.  Strangers. 

Pabt  V.    What  Judohbnts  hay  bb  Yacatbd. 

818.  General  Rule. 

819.  Consent  Judgments. 

820.  Judgments  in  Divorce. 

Pabt  YL    Gbothids  fob  VACATnro  Judomehts. 

821.  Fraud  and  Collusion. 

822.  Judgment  taken  contrary  to  Agreemeat 
828.    Perjury. 

824.  Want  of  Notice. 

826.  Unauthorized  Appearance  by  Attorn^. 

826.  Irregularities. 

827.  Judgments  against  Persons  under  Disabilities. 

828.  Unauthorized  Entries. 
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Past  YL    Gitouin>8  for  Yacativg  Judombnts— Continued. 
S  8d9.    Jndgment  not  Vacated  because  Errooeoug. 

880.  Not  for  Grounds  which  might  have  been  pleaded  in  Defense. 

881.  Illegality  of  Cause  of  Action. 

882.  Newly-discoTered  Evidence. 

888.  Jndgment  on  reversed  Judgment. 

884.  Statutory  Grounds  for  Vacating  Judgments. 

886.  Mistake. 

886.  Surprise. 

887.  Casualty  or  Misfortune. 
8da  Sickness  9f  Defendant. 

889.  Sickness  of  CounseL 

840.  Excusable  Neglect 

841.  Negligence  of  Attorney. 

842.  Misunderstanding  of  Counsel. 
848.  Unavoidable  Absence  of  CounseL 

844.  Fraud  of  Attorney. 

845.  Misinformation  as  to  Time  of  Trial. 

Pabt  yn.    Practicb  oh  Vacating  Judohehts. 

846.  Notice  of  Application. 

847.  Affidavit  of  MeriU. 

848.  Meritorious  Defense  must  be  Shown. 

849.  Technical  or  Unconscionable  Defense  not  Sufficient 

850.  Opening  Judgment  to  admit  Defense. 

851.  Evidence. 

852.  Imposition  of  Terms. 

868.    Partial  Vacation  of  Judgment 

854.    Allowance  of  Application  discretionary. 

866.    Effect  of  Vacating  Jndgment 

Pabt  I.    Thb  Po?rBB  to  Vacate  JuDoinsNTS. 

§  297.    What  Courts  possess  the  Power. 

The  power  to  vacate  judgments  is  an  entirely  different  matter  from 
the  power  to  reverse  judgments.  It  is  a  power  inherent  in  and  to 
be  exercised  by  the  court  which  rendered  the  judgment,  and  to  that 
court  and  no  other  the  application  to  set  aside  the  judgment  should 
be  made.^  It  is  a  common  law  power,  possessed  by  the  court  as  a 
part  of  its  necessary  machinery  for  the  administration  of  justice,  and 
hence  might  be  exercised  without  the  grant  of  special  atatutory 

^  Grattan  ▼.  Matteaon,  61  Iowa,  888L 
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authority.  In  many  of  the  states,  however,  this  power  is  regulated 
by  biWy  either  in  respect  to  the  grounds  upon  which  it  may  he  put  in 
operation,  the  time  within  which  it  may  be  invoked,  the  manner  of 
calling  it  into  play,  or  the  practice  upon  an  occasion  for  its  exercise. 
And  such  regulations  may  either  enlarge  or  abridge  its  common  law 
scope,  or  otherwise  transform  it.  But  still  the  power  remains  essen- 
tially inherent  in  the  nature  and  constitution  of  the  court,  not  deriv- 
ative.  The  power  to  vacate  judgments  is  said  to  be  incident  to  all 
courts  of  record,  and  to  be  usually  exercised  under  restraints  imposed 
by  their  own  rules.*  It  is  not  commonly  possessed  by  the  inferior 
tribunals — courts  not  of  record — such  as  the  courts  of  magistrates  or 
justices  of  the  peace,  though  in  some  of  the  states  it  may  be.'  But 
it  is  generally  considered  that  probate  courts  have  the  power,  upon  a 
proper  showings  to  vacate  an  order  or  decree  irregularly  or  improv- 
idently  entered.^  An  auditor,  appointed  to  make  distribution  of  a 
fund,  has  no  power  to  go  behind  the  record  and  declare  a  particular 
judgment  to  be  void  and  no  lien,  on  account  of  any  irregularity ;  for 
that  would  be  assuming  the  power  of  the  court  to  review  its  own 
judgments.* 


§  298.    Iiegislatnre  cannot  Interfere. 

The  power  to  open  or  vacate  judgments  is  essentially  judicial. 
Therefore,  on  the  great  constitutional  principle  of  the  separation  of 
the  powers  and  functions  of  the  three  departments  of  government,  it 
cannot  be  exercised  by  the  legislature.  While  a  statute  may  indeed 
declare  what  judgments  shall  in  future  be  subject  to  be  vacated,  or 
when  or  how  or  for  what  causes^  it  cannot  apply  retrospectively  to 


■Kemp  V.  Cook,  18  Md.  180,  70  Am. 
Dec  681. 

*See  Fr&zier  v.  Griffle,  8  Md.  60; 
Rhodes  v.  De  Bow,  6  Iowa«  260.  In 
Pennsylyania,  the  court  of  common 
pleas  has  no  power  to  open  a  Judgment 
entered  on  a  transcript  of  a  judgment 
by  a  Justice  of  the  peace,  filed  in  the 
court  for  purposes  of  lien,  and  let  the 
defendant  in  to  a  defense.  For  all  pur- 
poses except  lien  the  judgment  still  re- 


mains before  the  Justice  and  there 
only  can  it  be  attacked.  One  court 
cannot  overhaul  a  Judgment  while  it 
remains  within  the  jurisdiction  of  the 
court  which  rendered  it  Boyd  ▼.  Mil- 
ler, 52  Pa.  St  431;  Lacock  ▼.  White,  10 
Pa.  St  496. 

^Hamberlin  ▼.  Terry,  1  Sm.  &  Mar. 
Ch.  589;  In  re  Marquis,  85  Mo.  615. 

>  Edwards's  Appeal,  66  Pa.  St  80. 

(378) 


§  298 


LAW   OF  JUDGMENTS. 


[Ch.  14 


judgment  already  rendered  and  which  had  become  final  and  unalter- 
able by  the  court  before  its  passage.  Such  an  act  would  be  nncon- 
stitutional  and  void  on  two  grounds;  first,  because  it  would  unlaw- 
fully  impair  the  fixed  and  vested  rights  of  the  successful  litigant; 
and  second,  because  it  would  be  an  unwarranted  invasion  of  the  prov- 
ince of  the  judicial  department.  It  is  therefore  held  by  a  majority 
of  the  decisions  that  a  statute  vacating,  or  directing  the  courts  to 
vacate,  a  particular  judgment  or  class  of  judgments,  already  ren- 
dered and  become  final  before  the  enactment  of  the  statute,  and 
granting  new  trials  in  such  actions,  ie  unconstitutional  and  invalid/ 
A  contrary  rule  obtains,  however,  in  the  state  of  Alabama.^  And  in 
Georgia,  it  is  said  that  the  power  of  the  legislature  to  paBs  acts  allow- 
ing the  opening  of  existing  judgments,  and  new  trials  thereunder, 
should  be  confined  to  allowing  cross-actions,  equitable  defenses,  and 
rights  which  have  accrued  since  the  judgment,  to  be  set  up;  and 
that  it  does  not  extend  to  matters  which  were  or  by  law  should  have 
been  heard  before  the  court  by  which  the  judgment  was  rendered.' 
At  an  early  period,  the  supreme  court  of  Pennsylvania  ruled  that  a 
statute  directing  a  particular  judgment  to  be  opened,  and  the  defend- 
ant let  in  to  a  defense  upon  the  plea  of  payment,  was  remedial  in 
its  character,  and  though  the  power  thus  exercised  was  partly  judi- 
cial, it  was  not  in  violation  of  the  constitution.*  But  this  doctrine, 
so  inconsistent  with  the  rights  and  independence  of  the  judiciary, 
and  so  subversive  of  the  fundamentals  of  constitutional  law,  was 
afterwards  vigorously  repudiated  by  the  same  court,  when  it  felt 
itself  better  able  to  withstand  the  encroachments  of  the  legislative 
body.^*    As  remarked  by  Chief  Justice  Gibson :     ''It  is  not  more 


•MerriH  v.  Sherburne,  1  N.  H.  199; 
Lewis  ▼.  Webb,  8  Me.  826;  Bates  ▼. 
Kimball,  2  Chip.  77;  De  Cbastellux  ▼. 
Fairchild.  16  Pa.  St.  18;  Taylor  v.  Place, 
4  R.  I.  824;  Miller  ▼.  State,  8  Gill.  145; 
Ratcliffe  ▼.  Anderson,  81  Gratt  105; 
Griffin  v.  Cunningham,  20  Gratt.  81; 
Weaver  v.  Lapsley.  48  Ala.  224;  Lanier 
▼.  Gallatas,  18  La.  Ann.  175;  fieebe  v. 
State,  6Ind.  615;  Davis  v.  Menasha.  21 
Wis.  491 ;  Arnold  v.  Kelley,  5  W.  Va.  446; 

(374) 


Burch  V.  Newbury.  10  N.  Y.  874;  Hill 
▼.  Sunderland,  8  Vt  667;  Cooley,  Const 
Lim.  94;  Black.  Const  Prohib.  §§  14«^ 
197. 

7  Ex  parte  Bibb.  44  Ala.  140. 

•White  V.  Herndon,  40  Ga.  48S; 
Bonner  ▼.  Martin,  Id,  601;  Kite  v. 
Lumpkin.  Id,  506. 

*  Braddee  v.  Brown  field.  2  WalU  it  a 
271. 

10  For  the  history  of  this  change  of 
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intolerable  in  principle  to  pronoanee  an  arbitrary  judgment  against 
a  suitor,  than  it  is  injurious  in  practice  to  deprive  him  of  a  judg- 
ment, which  is  essentially  his  property,  and  to  subject  him  to  the 
vexation,  risk,  and  expense  of  another  contest.  *' " 

Pabt  II.    Thb  Method  of  seeking  Belief. 


§  298.    By  Audita  Querela. 

Audita  querelais  the  name  of  a  writ  constituting  the  initial  process 
in  an  action  brought  by  a  judgment-defendant  to  obtain  relief  against 
the  consequences  of  the  judgment,  on  account  of  some  matter  of 
defense  or  discharge  arising  since  its  rendition,  and  which  could  not 
be  taken  advantage  of  otherwise."  It  is  a  regular  suit  with  its  usual 
incidents,  pleadings,  issues  of  law  and  fact,  trial,  judgment,  and 
error."  The  writ  must  be  directed  to  the  court  which  rendered  the 
judgment  and  retains  the  record,*^  and  all  the  parties  to  the  judg- 
ment against  which  relief  is  sought  must  join  in  the  writ  or  be  duly 
and  regularly  served."  Upon  the  inquiry  under  the  writ  of  audita 
querela,  the  record  of  the  judgment  is  not  conclusive  by  way  of  estop- 
pel (the  attack  upon  it  being  direct  and  not  collateral),  and  hence 
the  truth  and  justice  of  the  whole  matter  is  open  to  examination." 
The  judgment  in  this  action  cannot  properly  include  affirmative  relief 
to  the  defendant.^^  An  appeal  or  writ  of  error  will  lie  flrom  it."  In 
regard  to  the  grounds  on  which  audita  querela  may  be  brought,  it 
must  be  observed  that  this  is  a  remedial  process  which  bears  solely 
upon  the  wrongful  acts  of  the  opposite  party,  and  not  upon  the 


attitade,  see  remarks  of  SharBwood,  J., 
in  Grim  v.  School  District,  67  Pa.  St. 
436. 

"  De  ChasteUax  v.  Fairchild,  15  Pa. 
St.  la 

^lAm.  &  Eng.  Encyclo.  of  Law, 
1005. 

"  Brooks  T.  Hunt.  17  Johns.  484. 

"Harper  v.  Kean.  11  Serg.  &  R.  209; 
Poaltney  v.  Treasurer,  25  Vt  168;  War- 
ner V.  Crane,  16  Vt  79. 

^Melton  ▼.  Howard,  7  How.  (Miss.) 


108;  Herrick  ▼.  Bank,  1  WUliams  (Vt> 
684;  Gleason  ▼.  Peck,  12  Vt  66;  Tittle- 
more  V.  Wainwright.  16  Vt.  173;  Star- 
bird  ▼.  Moore.  21  Vt  529. 

"Folsom  ▼.  Connor.  49  Vt.  4;  Pad- 
dleford  v.  Bancroft,  22  Vt  529;  HiU  v. 
Warren,  54  Vt  73. 

w  Fobs  v.  Witham.  9  Allen.  572. 

"Fitch  ▼.  Scovel,  1  Root  56;  White 
v.  Clapp.  8  Allen,  288;  Gordonier  y. 
Billings,  77  Pa.  St  49a 
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erroneous  jadgments  or  acts  of  the  ooart ;  it  is  a  writ  in  which  the 
plaint  Boands  in  tort."  Hence  injury,  actual  or  apprehended,  is 
essential  to  the  right  to  bring  this  writ.  If  the  matter  complained  of 
is  simply  nugatory  and  void,  the  party  can  have  no  need  of  this  pro- 
cess.^ It  will  lie  to  vacate  a  judgment  rendered  against  a  non- 
resident defendant  on  constructive  service  of  process,  where  the 
statutory  prerequisites  were  omitted.'^  But  not  where  an  attorney, 
although  without  authority,  has  entered  an  appearance  for  such 
defendant.^  It  will  also  lie  to  procure  the  setting  aside  of  a  judg- 
ment which  was  irregularly  entered  after  a  discontinuance,  or  taken 
in  violation  of  an  agreement  for  a  continuance ; "  or  which  was  given 
against  an  infant  who  was  not  represented  by  his  guardian;**  or 
against  a  lunatic  under  similar  circumstances.*"  So  when  a  foreign 
judgment  against  the  defendant  has  been  reversed  by  the  foreign 
appellate  tribunal,  but  in  the  meantime  he  has  been  sued  here  on 
that  judgment,  he  may  have  relief  by  audita  querela/*  This  writ 
may  also  be  brought  when  the  debtor  has  been  discharged  in  bank- 
ruptcy subsequent  to  the  judgment;  ^  or  to  set  aside  a  judgment  from 
which  an  appeal  was  wrongfully  denied  by  the  inferior  court.^  So 
where  two  suits  are  brought  at  the  same  time  for  the  same  cause  of 
action,  and  proceed  pari  passu  to  judgment  and  execution,  a  satis- 
faction of  either  judgment  may  be  shown,  upon  audita  querela,  in 
discharge  of  the  other.^  But  on  the  other  hand,  the  writ  of  audita 
querela  will  not  lie  in  any  case  where  the  defendant  had  a  legal 
opportunity  to  avail  himself,  before  judgment,  of  the  same  matters 


•Little  V.  Cook,  1  Aik.  863;  Lovejoy 
V.  Webber,  10  Mebb.  108;  Brackett  v. 
WiDBlow,  17  Mass.  169. 

^  Bryant  v.  Johnson,  24  Me.  804. 

^^Folan  Y.  FolaD,  59  Me.  566;  Ding- 
man  ▼.  Myers,  18  Gray,  1;  Marvin  ▼. 
Wilkins,  1  Aik.  107;  Alexander  v.  Ab- 
bott. 21  Vt  476;  Whitney  v.  Silver,  22 
Vt.  634;  Eastman  v.  Waterman,  26  Vt 
494:  Harmon  v.  Martin.  52  Vt.  255. 

«  Spaulding  v.  Swift,  18  Vt.  214 

"Crawford  ▼.  Cheney,  12  Vt  567; 
Pike  ▼.  Hill,  15  Vt.  183;  Paddleford  v. 
Bancroft.  22  Vt  529;  Hawley  ▼.  Mead, 

v876) 


52  Vt  848;  Kimball  v.  RandaU,  66  Vt 

55a 

^  Judd  ▼.  Downing.  Brayt  27;  BUr> 
bird  V.  Moore,  21  Vt  5211.  See  Barber 
V.  Graves,  18  Vt  290. 

"Lincoln  ▼.  Flint,  18  Vt  847. 

» Merchants'  Ins.  Co.  v.  De  Wolf,  88 
Pa.  St  45. 

^  Petit  V.  Seaman,  2  Root  178;  Will- 
iams v.  Batcher,  1  Week.  Notes  Cai^ 
804;  Baker  v.  Judges,  4  Johns.  191. 

» Edwards  ▼.  Osgood,  88  Vt  884; 
Harriman  ▼.  Swift  81  Vt  886. 

^  Browne  ▼.  Joy,  9  Johns.  281. 
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which  he  now  sets  up,  or  where  his  own  negligence  has  brought 
about  the  injury  complained  of.**  Nor  can  it  be  brought  where  the 
matter  alleged  would  be  a  proper  subject  for  a  writ  of  error ; "  nor  in 
respect  to  matters  which  constitute  an  equitable  defense,  not  cogni- 
zable at  law;  *  nor  for  irregularities  which  do  not  affect  the  substan- 
tial  validity  of  the  process  in  the  action  or  the  merits  of  the  contro- 
versy ; "  nor  on  account  of  an  erroneous  taxation  of  costs  or  allow- 
ance of  excessive  interest.**  In  a  majority  of  the  states,  the  proceed- 
ing by  audita  querela  has  fallen  into  complete  disuse,  being  super- 
seded by  the  more  summary  method  of  applying  for  relief  by  motion, 
upon  notice.*  For,  as  a  general  rule,  wherever  this  writ  would  lie 
at  common  law,  the  courts  may  now  relieve  on  motion.**  In  two 
states,  however, — Vermont  and  Massachusetts, — the  writ  of  audita 
querela  is  still  in  use,  and  is  applied  to  a  great  variety  of  purposes, 
as  will  appear  from  the  cases  cited  in  this  section. 

§  300.    By  Error  Coram  Nobis. 

Another  common  law  method  of  obtaining  relief  against  a  judgment 
in  the  court  which  rendered  it  was  by  writ  of  error  coram  nobis.  This 
writ  was  so  called  from  the  technical  words,  which  recited  that  error 
was  alleged  to  exist  in  a  certain  record  remaining  ** before  us,"  that  is, 
before  the  court  which  had  pronounced  the  judgment.     It  lay  for  the 


>•  Avery  v.  United  States,  12  Wall. 
304;  Lovejoy  v.  Webber.  10  Mass.  101; 
Barker  v.  Walsh,  14  Allen,  176;  Faxon 
▼.  Baxter,  11  Cash.  85;  Barrett  v.  Vaygb- 
an,  6  Yt  248;  Oris  wold  v.  Rutland,  28 
Vt.824. 

SI  Weeks  v.  Lawrence,  1  Vt  488; 
Dodge  V.  Hubbell,  1  Vt  491:  School 
Distr.  ▼.  Rood.  1  Willianxfl  (Vt.)  214; 
Sotton  ▼.  Tyrrell,  10  Vt  87.  Nor  does 
it  change  the  rule  that  the  writ  of  error 
is  taken  away  by  statute.  Tuttle  ▼. 
Borlington,  Brayt  27;  Dodge  ▼.  Hub- 
bell,  1  Vt  49) ;  Spear  v.  Flint.  17  Vt 
497. 

tt  Bchott  ▼.  McFarland,  1  Phila.  (Pa.) 
68;  Garfield  v.  University.  10  Vt  586. 

»  Sawyer  ▼.  Doane,  19  Vt  598;  Lamp- 


son  V.  Bradley,  42  Vt  165;  Ball  v.  Sleep- 
er, 28  Vt  573. 

M  Johnson  v.  Roberts,  58  Vt  599,  2 
AU.  Rep.  482;  Goodrich  ▼.  Willard,  11 
Gray,  880;  Clough  ▼.  Brown,  88  Vt  179. 

» Job  ▼.  Walker.  8  Md.  129;  Huston 
▼.  Ditto,  20  Md.  805^  Smock  ▼.  Dade.  6 
Rand.  (Va.)  689;  Longworth  ▼.  Screven, 
2  Hill  (S.  Car.).  298;  Dunlap  v.  Clem- 
ents. IB  Ala.  778;  Chambers  v.  Neal.  18 
B.  Hon.  256;  Marsh  v.  Haywood,  6 
Humph.  210;  McMillan  v.  Baker,  20 
Eans.  50;  McDonald  v.  Falvey,  18  Wis. 
571. 

>>  Share  v.  Becker,  8  Serg.  &  R.  289; 
Witherow  v.  Keller,  11  Serg.  &  R.  274; 
Baker  v.  Judges,  4  Johns.  191. 
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correction  of  an  error  of  fact  (not  an  error  of  law)  in  respect  to  a  matter 
affecting  the  validity  and  regularity  of  the  proceedings,  such  as  the 
death  of  one  of  the  parties  at  the  beginning  of  the  suit,  or  the  infancy, 
insanity,  or  coverture  of  the  defendant,  and  which  was  not  brought  into 
the  issue.^  But  if  the  court  was  fully  informed  of  and  rightly  appre- 
hended the  facts  in  the  case,  its  error  in  applying  the  law  to  such  facts 
is  not  such  an  ^r  or  as  could  be  rectified  in  this  proceeding.  Nor  will 
this  writ  lie  to  contradict  or  put  in  issue  any  fact  that  has  been 
already  adjudicated  in  the  action.  Thus,  if  the  record  states  that  the 
defendant  appeared  and  confessed  judgment,  he  cannot  controvert 
that  fact  after  the  expiration  of  the  term  for  the  purpose  of  setting 
aside  the  judgment.*^  The  writ  of  error  coram  nobis^  like  the  pro- 
ceeding by  audita  querela,  has  now  fallen  into  practical  desuetude, 
being  almost  entirely  superseded  by  the  more  speedy  and  efficacious 
remedy  by  motion  in  the  same  court.*  In  any  case,  the  writ  will 
not  lie  after  affirmance  of  the  judgment  in  the  appellate  court.* 

§  301.    By  BiU  of  Beview. 

In  those  jurisdictions  where  the  ancient  forms  of  chancery  plead- 
ing and  practice  remain  in  force,  unmodified  by  statutes,  the  only 
proper  method  of  obtaining  the  vacation  or  annullment  of  a  decree 
in  equity,  after  the  term,  is  by  bill  of  review.  And  this  species  of 
bill  lies  in  cases  of  error  apparent  on  the  face  of  the  record,  for  fraud, 
and  on  account  of  matters  subsequent  to  the  decree  and  which  could 
not  have  been  urged  in  defense.^  But  the  rule  that  a  decree  once 
enrolled  cannot  be  opened  except  by  a  bill  of  review,  or  by  an  original 
bill  for  fraud,  ''is  subject  to  well  founded  exceptions,  arising  in  cases 


^  Kemp  T.  Cook.  18  Md.  180,  79  Am. 
Dec.  681;  Mississippi  &c.  R.  Co.  ▼. 
Wynne,  42  Miss.  815;  Milam  Co.  v.  Rob- 
ertson, 47  Tex.  222;  Hurst  v.  Fisher,  1 
Watts  &  S.  488;  Beall  v.  Powell.  4  Ga. 
625;  Day  v.  Hamburgh.  1  Browne  (Pa.), 
75;  Castelline  y.  Mundy.  4  B.  &  Ad.  90; 
Beven  y.  Chesire,  8  Dowl.  70;  King  y. 
Jones.  2  Ld.  Raym.  1525;  Evans  v.  Ches- 
ter. 2  Mees.  &  W.  847. 

(878) 


*s  Richardson  y.  Jones,  12  Grstt  fiS. 

"Pricket  y.  Legerwood,  7  Pet.  144; 
81oo  y.  Bank.  1  Scam.  428;  McEindley 
y.  Back.  48  111.  488;  Life  Association  y. 
Fassett.  102  111.  815;  Beaubien  v.  Ham- 
ilton, 8  Scam.  218. 

^Lambell  y.  Pettyjohn,  1  Strange, 
690. 

41  See  Fries  v.  Fries,  1  McArtbar,  291. 
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not  heard  upon  the  merits,  and  in  which  it  is  alleged  that  the  decree 
was  entered  bj  mistake  or  surprise,  or  under  such  circumstances  as 
shall  satisfy  the  court,  in  the  exercise  of  a  sound  discretion,  that  the 
decree  ought  to  be  set  aside.  "^  To  a  bill  to  vacate  a  decree  the  plain- 
tiff in  such  decree  is  a  necessary  party  defendant.  The  omission  of 
him  as  a  party  is  a  fatal  defect.^ 


§  302.    By  Direct  Action. 

In  some  of  the  states,  instead  of  the  somewhat  summary  method 
of  vacating  judgments  on  notice  and  motion,  a  practice  prevails  by 
which  it  is  necessary  to  bring  a  direct  action  for  this  purpose,  in  the 
form  of  a  regular  suit,  with  plenary  proceedings,  in  which  the  relief 
demanded  is  the  annuUment  of  the  judgment  complained  of.  In 
other  reapects  the  law  and  practice  in  these  states,  on  the  topic  under 
consideration,  does  not  differ  materially  from  the  xasL  It  may  ha 
remarked  in  passing  that  all  the  parties  to  the  former  suit  must  be 
made  parties  to  an  action  to  annul  the  judgment.^ 

§  808.    By  Motion. 

The  method  of  procuring  the  vacation  of  judgments  which  is  by 
far  the  most  commonly  used,  at  the  present  day,  is  the  proceeding  by 
application  to  the  court  which  rendered  the  judgment,  in  the  form  of 
a  motion,  with  notice  to  the  adverse  party .^  This  practice,  being 
simple,  speedy,  and  effective,  is  well  calculated  to  promote  the 
interests  of  justice  with  the  least  cost  and  trouble  to  suitors.  The 
time  within  which  such  applications  must  be  made,  the  parties  who 
may  apply,  the  grounds  upon  which  an  application  may  be  based, 

^Cowley  ▼.  Leonard.  28  N.  J.  Eq.      Yes.  ^5;  RobBon  v.  Cranwell,  1  Dick. 


467;  Smith  v.  Alton.  22  N.  J.  Eq.  672 
Beekman  v.  Peck,  8  Johns.  Ch.  416 
Bennett  ▼.  Winter,  2  Johns.  Ch.  206 
Millspangh  v.  McBride.   7  Paige.  609 


61. 

« Harwood  ▼.  Railroad,  17  Wall.  78. 

^  Haggerty  ▼.  Phillips,  21  La.  Ann. 
729. 


Herbert  v.  Rowles,  80  Md.^  271;  Erwin         «See  Frazier  v.  Williams.  18  Ind. 
V.  Vint.  6  Munf.   267;  Carter  v.    Tor-     416. 
ranee,  11  Ga.  664;  Kemp  ▼.  Squires,  1 
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and  the  practice  in  proceedings  of  this  character,  are  the  subjects 
which  will  engage  our  attention  in  the  remaining  part  of  this  chapter. 

§  304.    Indirect  Vacation  of  Judgment. 

It  has  been  held  that  the  entry  of  a  second  judgment,  in  the  same 
action,  is  not  a  vacation  of  the  first  judgment,  if  there  is  nothing 
further  to  show  that  such  former  judgment  was*  regularly  cancelled 
or  set  aside.  ''When  a  judgment  is  once  entered  of  record,  it  most 
stand  as  the  judgment,  until  it  is  vacated,  modified,  or  disposed  of 
by  some  means  provided  by  law;  entering  additional  judgment 
entries  is  not  one  of  them."  ^  But  on  the  other  hand,  it  is  said  that 
although  after  a  judgment  has  been  entered  up  on  a  verdict,  such 
judgment,  strictly,  should  be  set  aside  before  a  new  trial  is  had,  yet 
if,  on  motion,  the  verdict  is  set  aside  and  a  new  trial  granted  and 
had,  the  judgment  will  be  deemed  to  have  been  set  aside.^ 

Pabt  III.    The  Tihb  of  Afplyino. 

§  306.    During  the  Term. 

It  is  universally  held  that  judgments  are  under  the  plenary  control 
of  the  court  which  pronounces  them  during  the  entire  term  at  which 
they  are  rendered  or  entered  of  record,  and  they  may,  during  such 
term,  be  set  aside,  vacated,  modified,  or  annulled  by  that  court  for 
cause  shown.^  Thus,  in  Kansas,  it  is  said  that  "for  the  purpose  of 
administering  justice,  the  district  court  has  a  very  wide  and  extended 
discretion  in  opening  up  judgments,  and  in  setting  aside  or  modifying 


*•  Nuckolls  T.  Irwin,  2  Nebr.  60. 

^  Lane  v.  Eingsberry,  11  Mo.  4DS. 

^Robinson  v.  Commissioners,  18 
Md.  182;  Rutherford  v.  Pope,  16  Md. 
579;  Townsbend  v.  Chew.  81  Md.  247; 
Green  v.  Railroad.  11  W.  Ya.  685;  Eel- 
ty  V.  High,  29  W.  Va.  881,  1  B.  E. 
Rep.  561;  Fraley  v.  Feather,  46  N.  J. 
Law,  429;  Sagary  v.  Bay  less,  18  Sm.  A 
Mar.  158;  Barker  v.  Jaitice,  41  Miss. 
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240;  Pattison  v.  Josselyn,  43  Miss.  87S; 
Ashley  v.  Hyde,  5  Ark.  100;  McEnight 
y.  Strong,  26  Ark.  212;  Underwood  ▼. 
Sledge.  27  Ark.  295;  Ralston  v.  Lotbain, 
18  Ind.  808;  Taylor  v.  Lusk,  9  Iowa, 
444:  State  v.  Treasurer.  48  Mo.  228; 
Rankin  v.  Lawton,  17  Mo.  App.  574; 
Ballard  v.  PurceU.  1  Kevad.  842;  Mar- 
tin y.  Skehan,  2  Colo.  614;  VoUand  y. 
Wilcox,  17  Nebr.  46,  22  N.  W.  Rep.  71. 
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proceedings  had  before  it,  if  it  does  so  at  the  same  term  at  which  the 
judgment  or  proceedings  are  had,  and  if  all  the  parties  are  present 
in  the  coart,  and  no  advantage  is  taken  of  either  party.  ***  And 
similar  rales  obtain,  no  doabt,  in  all  or  nearly  all  the  states. 

§  806.    After  fhe  Term. 

It  was  the  role  of  the  common  law, — and  it  is  still  adhered  to  with 
more  or  less  consistency  in  most  of  the  states, — that  after  the  expi- 
ration of  the  term  the  court  loses  control  of  its  judgments  rendered 
daring  that  term;  they  become  final,  and  the  court  has  no  longer  the 
power  to  vacate  or  modify  them  or  to  set  them  aside.^  The  supreme 
court  of  the  United  States  has  stated  the  rule  concisely  in  the  fol- 
lowing language :  "It  is  a  general  rule  of  the  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  courts,  however  conclusive  in 
their  character,  are  under  the  control  of  the  court  which  pronounces 
them  during  the  term  at  which  they  are  rendered  or  entered  of  rec- 
ordy  and  they  may  then  be  set  aside,  vacated,  modified,  or  annulled 
by  that  court.  But  it  is  a  rule  equally  well  established,  that  after 
the  term  has  ended  all  final  judgments  and  decrees  of  the  court  pass 
beyond  its  control,  unless  steps  be  taken  during  that  term,  by  motion 
or  otherwise,  to  set  aside,  modify,  or  correct  them;  and  if  errors 


^8ute  V.  Sowden  (Eana.)*  29  Pao. 
Rep.  4S5. 

*  Bronson  v.  Schulten,  104  IT.  &  410; 
BruBh  ▼.  RobbiDS,  8  McLean,  486;  Bank 
y.  Labitnt,  1  Woods,  11;  Loney  v.  Bai- 
ley, 48  Md.  10;  Green  v.  Railroad,  11 
West  Ya.  685;  Ramsonr  v.  Roper,  7  Ired. 
846;  Moore  v.  Hinnant,  90  N.  Car.  168; 
Trustees  v.  Bailey,  10  Fla.  288;  Ex  parte 
Sims,  44  Ala.  848;  Buchanan  v.  Thorn- 
ason,  70  Ala.  401;  Grothers  v.  Ross,  15 
Ala.  800;  Gotten  y.  McGehee,  54  Miss. 
621;  Merle  Y.  Andrews,  4  Tex.  200;  Rog- 
ers Y.  Watrous,  8  Tex.  62,  58  Am.  Dec 
100;  Ragsdale  y.  Green,  86  Tex.  198 
Anderson  y.  Anderson,  18  B.  Mon.  95 
McManama  y.  Gamett,  3  Met.  (Ey.)  517 
Rawdon  y.  Rapley,  14  Ark.  208,  58  Am. 
Dec  870;  Ashley  y.  Hyde,  6  Ark.  92,  42 


Am.  Dec  685;  Blair  y.  Russell,  1  Smith 
(Ind.),  287;  Bland  y.  State,  8  Ind.  606; 
Morgan  y.  Hays,  Breese,  126,  12  Am. 
Dec  147;  Lampsett  y.  W  hltney,  8  Scam. 
170;  Cook  Y.  Wood.  24  111.  295;  Cox  y. 
Brackett,  41  111.  222;  Smith  y.  Wilson, 
26  HI.  186;  Ashby  y.  Glasgow.  7  Mo. 
820;  Spafford  y.  Janesville,  15  Wis.  474; 
Gray  y.  Gates,  87  Wis.  614;  Salter  y. 
Hllgen,40  Wis.  868;  SuydamY.  Pitcher, 
4  Cal.  280;  Bell  Y.  Thompson,  19  Cal. 
706;  Lattlmer  y.  Ryan,  20  Cal.  628;  Ex- 
change Bank  y.  Streeter  (Colo.),  4  Pac 
Rep.  746.  Upon  dismissing  a  case  for 
want  of  Jurisdiction,  it  is  error  to  ren- 
der a  Judgment  for  costs,  but  such  Judg- 
ment cannot  be  vacated  orexpuoged  at 
a  subsequent  term.  Derton  v.  Bojd,  21 
Ark.  264. 
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exist,  they  can  only  be  corrected  by  such  proceeding  by  a  writ  of  error 
or  appeal  as  may  be  allowed  in  a  court  which  by  law  can  review  the 
decision."**  And  the  federal  circuit  courts  agree  that  they  have  no 
power  to  vacate  or  reverse  their  judgments  or  decrees,  after  the  term, 
except  in  the  cases  specified  in  the  decision  of  the  supreme  court  just 
quoted.^  In  California,  after  the  adjournment  of  the  term,  the  court 
loses  all  control  over  its  decisions,  unless  its  jurisdiction  is  saved  by 
some  motion  or  proceeding  at  the  time,  except  when  the  summons 
has  not  been  served,  in  which  case  a  party  may,  within  six  months, 
move  to  set  aside  the  judgment.^  In  Massachusetts,  a  court  which 
by  statute  holds  weekly  terms,  has  no  authority,  on  motion  at  one  of 
such  terms,  to  vacate  a  final  judgment  duly  entered  at  a  previous 
term.^  In  Alabama,  while  the  general  rule  is  followed,  it  is  consid- 
ered that  if,  by  agreement  of  the  parties,  the  court  sets  aside  a  judg- 
ment after  the  term  and  again  tries  the  cause,  the  judgment  afterwards 
entered  is  not  void  for  want  of  jurisdiction,  though  the  court  is  not 
bound  to  retry  a  cause  even  if  the  parties  consent.'*  But  in  some 
other  states  it  is  held  that,  notwithstanding  the  agreement  of  parties, 
all  the  proceedings  subsequent  to  the  first  judgment  are  coram  nan 
judice  and  void.**  And  this  indeed  seems  the  more  logical  position. 
In  Wisconsin,  where  a  judgment  entered  is  not  void  but  simply  irreg- 
ular,  the  court  has  no  power  to  vacate  it  after  the  term  at  which  it 
was  entered,  or  if  entered  by  the  clerk  in  vacation,  after  the  term 
next  succeeding  its  entry.*'  The  rule  stated  applies  to  decrees  in 
equity  as  well  as  judgments  at  law.  In  general,  chancery  cannot  open 
a  final  decree  after  the  end  of  the  term  at  which  it  was  made,  unless 
upon  a  bill  of  review,  or  bill  in  that  nature,  or  bill  or  petition  impeach- 
ing the  decree  for  fraud.**  But  here,  as  we  have  already  said,**  an 
exception  must  be  made  in  the  case  of  equity  causes  not  heard  upon 


"Bronson  v.  Schulten,  104  IT.  S.  410.        « Little  Rock  ▼.  Bullock.  6  Ark.  288; 

« Allen  V.  Wilson,  21  Fed.  Rep.  881.  Anderson  v.  Thompson,  7  Lea.  258. 

««Bbaw  V.  McGregor.  8  Cal.  521 ;  Robb        *'  Egan  ▼.  Sengfeil,  46  Wis.  708.  1  N. 

▼.  Robb,  6  Cal.  21;  Bell  v.  Thompson,  W.  Rep.  467. 
19  Cal.  706.  »  Brooks  v.  Love,  8  Dana.  7;  Bobb  v. 

M  Wood  V.  Payea.  188  Mass.  61.  Bobb.  2  A.  K.  Marsh.  240;  McMickaa  t. 

»Eidd  V.  McMillan,  21  Ala.  825;  Hair  Perin,  18  How.  607. 
V.  Moody.  0  Ala.  809.  »8upra,  g  SOL 
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the  merits  and  in  which  the  decree  was  entered  by  fraod,  mistakey 
enrprise,  or  other  exceptional  circamstances.  If  the  rule  applies  to 
any  courts  it  applies  to  all.  The  court  of  last  resort  in  a  state  cannot 
set  aside  a  judgment  or  decree  rendered  by  it,  after  the  expiration  of 
the  term  at  which  it  was  rendered,  unless  the  same  is  void  on  its 
face.* 

Thus  it  will  be  seen  that  in  many  of  the  states  there  is  a  strong 
disposition  not  to  depart  widely  from  the  common  law  rule  on  this 
point.  The  reasons  of  the  rule  are  obvious  and  weighty.  The  inter- 
ests of  the  individual  as  well  as  of  the  community  demand  that  there 
should  be  a  definitive  end  of  every  litigation;  and  nothing  could  be 
more  impolitic  than  to  leave  it  in  the  discretion  of  every  court  to 
revise  and  review  and  reconsider  its  judgments  without  limit.  Yet 
it  is  very  necessary  to  observe  that  this  rule  does  not  by  any  means 
obtain  in  all  its  rigor  in  every  state  and  jurisdiction.  The  practice 
varies  so  much  from  state  to  state  that  it  is  most  di£ScuIt  to  formu- 
late general  principles.  But  we  shall  find,  in  the  first  place,  that 
the  rule  is  almost  everywhere  subject  to  certain  well-recognized 
exceptions;  as  where  the  judgment  in  question  is  entirely  void,  or 
was  entered  without  the  authority  of  the  court,  or  is  vitiated  by  some 
substantial  irregularity.  These  instances  will  be  discussed  in  suc- 
ceeding sections  under  their  appropriate  titles.  In  the  second  place, 
it  will  be  discovered  that  in  some  few  states  the  rule  is  not  observed 
at  all,  the  courts  exercising  the  power  to  vacate  or  open  judgments 
in  proper  cases,  without  any  limitation  as  to  time.*^  Finally,  in  a 
considerable  number  of  states,  the  statutes  both  prescribe  the  grounds 
on  which  judgments  may  be  vacated  and  fix  an  arbitrary  limit,  usu- 
ally six  months  or  a  year,  within  which  the  application  may  be  made. 

§  307.    Void  Judgments. 

It  was  intimated  in  the  last  section  that  a  judgment  which  is 
entirely  void  may  always  be  set  aside  at  a  subsequent  term..  And  this 
is  the  general  doctrine  of  the  cases.     Every  court  possesses  inherent 

A^DoDnell  V.  Hamilton,  77  Ala.  610.         86;  Capen  ▼.  Inhabitants  of  Stoughton, 
•>  See  Breden  v.  QiUiland,  67  Pa.  St     16  Qray,  865. 
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power  to  vacate  entries  in  its  record  of  jadgments,  decrees,  or  orders 
rendered  or  made  without  jurisdiction,  either  during  the  term  at 
which  the  entries  are  made  or  after  its  expiration.^  Bat  in  Wiscon- 
sin a  final  judgment  in  the  court  of  last  resort  cannot  be  vacated 
after  a  year  from  its  rendition  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject-matter.^  And  in  another  state  it  is  held 
that  to  authorize  the  setting  aside  of  a  void  judgment  after  the  expira- 
tion of  the  term,  the  invalidity  of  the  judgment  must  appear  on  the 
face  of  the  record,  and  not  from  matter  outside  of  it,  except  in 
cases  of  fraud,  and  where  the  judgment  was  rendered  after  the  death 
of  a  party.^  But  it  is  not  believed  that  this  last  rule  would  be 
insisted  on  in  all  jurisdictions,  since,  on  a  motion  to  vacate  a  judg- 
ment, the  impeachment  of  the  record  is  direct  and  not  collateral. 

§  308.    Interlocutory  Judgments. 

An  interlocutory  judgment  or  decree,  made  in  the  progress  of  a 
cause,  is  always  under  the  control  of  the  court  until  the  final  decision 
of  the  suit,  and  it  may  be  modified  or  rescinded,  upon  sufiScient 
grounds  shown,  at  any  time  before  final  judgment,  though  it  be  after 
the  term  in  which  the  interlocutory  sentence  was  given."  And  in 
some  states  it  is  held  that  more  ofiSce  judgments  (such  as  are  entered 
of  course)  are  under  the  control  of  the  court  in  succeeding  terms  and 
can  be  modified  or  set  aside  on  cause  shown,  even  after  judgment 
has  been  perfected;  but  it  is  within  the  discretion  of  the  courts  and 
their  decision  cannot  be  appealed  from."  And  it  seems  that  a  mere 
naked  default,  on  which  no  judgment  or  decree  has  ever  been  entered, 
may  be  set  aside  at  any  time  on  proper  grounds ;  in  this  case  the  dis- 
cretion of  the  court  is  not  limited  as  to  time.^  In  California,  a  motion 
to  vacate  a  default  entered  by  the  clerk  may  be  made  at  any  time 

n  Ladd  V.  Mason,  10  Oreg.  808;  Brace  ^PoweU  v.  Jopling,  2  Jones  (K.  Osr.) 

V.  Strickland,  47  Ala.  102;  Baker  ▼.  Bar-  400;  Wilson  v.  Tarbert,  8  Stew.  (Ala.) 

clift,  76  Ala.  414;  In  re  College  Street,  206.  21  Am.  Dea  687. 

11  R.  L  472.  •»  Ordway  ▼.  Suchard,  81  Iowa,  487; 

^State  v.  Bank,  20  Wis.  640.  Simmons  ▼.  Church,  81  Iowa,  284;  fiar- 

^Pettus  ▼.  McClanahan,  52  Ala.  55.  per  v.  Drake,  14  Iowa,  588. 

« Miller  ▼.  Justice.  86  N.  Car.  26;  Da- 
vis V.  RoberU,  1  Sm.  &  Mar.  Ch.  548. 
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before  final  judgment  is  entered,  althoagh  the  conrt  may  have 
adjonrned  for  the  term  at  which  the  default  was  entered  before  tbe 
motion  is  made.*" 

{  308.    Fezmsylvania  Practice. 

In  the  state  of  PennsylYania  the  practiee  in  regard  to  opening 
judgments  has  been  developed  by  a  long  line  of  cases,  and  has  set^ 
tied  in  a  form  different  from  that  found  in  most  other  jurisdictions^ 
In  the  language  of  Judge  Sharswood:  "Every  court  has  power  to 
open  a  judgment  in  order  to  give  the  parties  a  hearing  or  trial.  In 
the  case  of  judgments  by  confession  or  default,  there  is  no  limit  of 
time  to  the  exercise  of  this  power,  but  in  the  case  of  judgments 
entered  adversely  after  a  hearing  or  trial,  it  is  settled  that  it  must  be 
done  before  the  end  of  the  term  at  which  they  are  entered.  ****  And 
a  judgment  may  be  opened,  for  proper  cause,  notwithstanding  it  may 
have  been  several  times  revived  by  scire  facias.  "If  the  original 
judgment  was  obtained  by  fraud  and  misrepresentation,  and  the  sub* 
sequent  revivals  were  but  a  continuation  of  such  fraud  and  misrepre* 
sentation,  it  is  difficult  to  see  how  such  revivals  could  add  anything, 
to  the  validity  of  the  original  judgment."  ^ 


§  310.    Judgment  carried  over  the  Term  by  Motion^ 

Whatever  abridges  or  suspends  the  final  character  of  a  judp:menf 
will  save  it  from  the  operation  of  the  rule  under  consideration.  A 
motion  to  vacate  a  judgment,  made  at  the  same  term  at  which  the 
judgment  was  rendered  and  continued  to  a  subsequent  term,  may  be 
allowed  at  such  subsequent  term.^    But  it  is  held  that  leave  granted 


*>  Wnison  V.  Cleaveland,  80  Cal.  193. 

•King  Y.  Brooks,  72  Pa.  St  864.  A 
tome  what  simUar  practice  obtain  t  in 
Illinois,  where  it  it  said  that  courts  of 
law  exercise  an  eqai table  Jurisdiction 
over  Judgments  entered  by  confession, 
accompanied  by  warrants  of  attorney, 
and  it  will  be  exercised  liberally  in 
proper  cases.    Such  judgments  are  oft- 

ULVf  JUDG.V.l — 25 


en  opened  for  the  purpose  of  letting  in 
a  defense  the  party  was  precluded  by 
accident,  fraud,  or  otherwise,  from 
making  at  the  proper  time,  whilst  the 
Judgment  itself  is  not  vacated  until  the 
merits  are  determined  in  favor  of  the 
defendant    Hall  v.  Jones.  82  111.  88. 

7®  Monroe  v.  Monroe,  98  Pa.  St.  520. 

nwindett  v.  Hamilton,  52  111.  ISO; 
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at  the  tenn  in  which  the  judgment  is  entered,  to  move  in  the  next 
term  to  set  it  aside,  is  irregular  and  void.^  So  where  a  judgment  is 
entered  by  default  against  two  joint  defendants,  and  at  the  same  time 
the  cause  is  removed  to  the  federal  court  on  motion  of  a  third  defend- 
ant, after  it  is  determined  that  the  removal  was  erroneous  and  the 
cause  is  sent  back  to  the  state  court,  the  latter  court  has  the  power 
at  the  first  term  thereafter,  on  plaintiff's  motion,  to  strike  off  the  jndg« 
ment,  although  a  term  had  intervened  after  it  was  entered;  the  rule 
(in  Illinois)  that  a  judgment  may  be  set  aside  or  amended  only  at  the 
same  or  the  next  term  after  its  entry  not  applying  while  the  cause  ia 
pending  in  the  federal  court.** 

§  311.    Under  Statutes. 

In  many  of  the  states,  statutes  have  been  enacted  which  provide 
that  the  court  may,  in  its  discretion,  relieve  a  party  from  a  jadg* 
ment  taken  against  him,  on  certain  enumerated  grounds,  within 
a  prescribed  time  from  the  rendition  of  the  judgment,  usually  six 
months  or  a  year,  or  in  some  jurisdictions  two  years,  or  within  a 
similar  period  from  notice  of  the  judgment.*^  Our  chief  interest  in 
these  statutes  is  in  connection  with  the  causes  which  they  specify 
as  sufficient  to  warrant  the  vacation  of  the  judgment,  and  in  this 
regard  they  will  be  fully  considered  hereafter.  But  there  are  cer- 
tain observations  to  be  made  on  the  time  limit  which  they  estab- 
lish. In  the  first  place,  it  appears  that  the  two  elements,  the  spec- 
ified causes  and  the  time  limit,  are  mutually  dependent.  That  is, 
if  the  application  is  based  upon  a  ground  not  enumerated  in  the  stat- 
ute, but  otherwise  recognized  as  sufficient,  it  is  not  necessary  that  it 
be  made  within  the  statutory  time.*'  Again,  while  unexcused  delay 
will  generally  tell  against  an  application  of  this  sort,  it  is  considered 

Green  ▼.  Railroad,  11 W.  Va.  685.    Com-  if^fra,  %  884.    And  8ee  Carlisle  t.  Wil- 

pare  Ashley  y.  Hyde,  6  Ark.  92,  42  Anu  kinson,  12  Ind.  91;  Hunt  v.  SteTens*  95 

Dec  685.  Iowa,  899;  Kenedy  y.  JarYis  (Tex.X  1 

nHill  V.  St  Louis.  20  Mo.  684.  S.  W.  Rep.  191;  People  y.  Lafarge.  S 

n  Jansen  y.  Orimsbaw  (HI.).  17  N.  £.  Cal.  180. 

Bep.  860.  ^Cowles  y.  Haynes,  69  N.  Car.  400. 

v^For  citations  to  these  statutes,  see 
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that  laches  oannot  be  imputed  to  a  party  who  takes  all  the  time 
which  the  etatnte  allows  him  to  bring  his  motion  or  application. ** 
Where  the  statntory  time  begins  to  mn  from  "notice**  of  the  jndg* 
ment,  this  is  oonstraed  as  meaning  knowledge  of  the  rendition  of 
each  judgment,  and  the  notice  thereof  need  not  be  in  writing.^ 
And  where  the  time  is  limited  to  one  year,  it  is  held  that  it  is  not 
enough  that  a  motion  for  relief  against  the  judgment  be  made  within 
the  year,  but  it  must  be  brought  to  a  hearing  within  that  time.** 

• 

§  312.    Judgmenta  against  Non-BesldentB. 

The  statutes  in  some  of  the  states  provide  that  a  non-resident  defend* 
ant  who  has  been  constructively  served  by  publication  of  summons, 
4ind  against  whom  a  judgment  is  given,  may  appear  and  have  the  judg- 
ment vacated  and  be  admitted  to  defend  the  action,  at  any  time  within 
a  limited  period  after  the  rendition  of  the  judgment,  which  period 
varies,  in  the  different  states,  from  six  months  to  five  years.^  And 
the  right  of  a  defendant  so  served,  to  be  let  in  to  a  defense,  is  an 
absolute  right  if  he  brings  himself  within  the  statute;  the  court  has 
no  discretion  in  the  matter,  but  must  grant  his  application.* 

S  SIS.    Laohes  of  Party. 

Aside  from  cases  in  which  the  time  of  applying  for  relief  from  the 
judgment  is  regulated  by  statute,  and  aside  from  cases  in  which  the 
motion  can  only  be  made  at  the  same  term,  we  are  now  to  inquire 
how  the  party's  application  will  be  affected  by  his  delay  or  want  of 


^Independent  School-District  v. 
Schreiner.  46  Iowa,  172. 

n  Butler  v.  Mitchell,  17  Wis.  5S. 

»  Knox  T.  Clifford.  41  Wis.  45a 

i*See  Kinney  y.  O'Bannon,  6  Bush, 
e92;  Blanchard  v.  Hatch,  8d  Mo.  261; 
AUbright  t.  Warkentin,  31  Kans.  442; 
DaYiB  ▼.  Davis.  24  Tex.  187;  Snow  v. 
Hawpe,  22  Tex.  168;  Guy  v.  Ide,  6  Cal. 
^;  65  Am.  Dec.  490. 

MAllbright  v.  Warkentin,  81  Kans. 
442,  2  Pac.  Rep.  614.    Where  a  non- 


resident defendant  upon  whom  there 
was  no  personal  service  of  process,  ap- 
plies, under  the  statute,  within  a  year 
after  Judgment,  for  leave  to  file  and 
serve  an  answer,  there  is  no  presump- 
tion against  him  of  want  of  proper  dili- 
gence, and  hence  he  is  not  required  to 
show  affirmatively  that  he  did  not  have 
actual  notice  of  the  action  so  as  to  de- 
fend before  Judgment.  Frankoviz  v. 
Ireland,  85  Minn.  278,  28  N.  W.  Hep.  508. 
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diligence.  And  first,  delay  in  moving  to  have  a  judgment  yacated, 
BO  long  as  the  party  has  no  notice  of  the  judgment  or  of  the  action^ 
will  not  bar  his  right,  even  though  innocent  strangers  may  have  taken 
titles  in  reliance  on  the  judgment.*^  Again,  lapse  of  time  will  not 
affect  the  right  to  vacate  a  judgment  on  the  ground  that  the  court 
never  had  jurisdiction  to  enter  it."*  But  if  the  party  actually  knows 
that  a  judgment  has  been  rendered  against  him,  and  the  judgment 
is  not  simply  and  merely  void,  it  is  the  undoubted  rule  that  he  mast 
exercise  reasonable  diligence  in  procuring  its  vacation,  and  that  his 
unexcused  laches  or  delay,  unduly  protracted,  will  preclude  him  from 
obtaining  the  relief  sought."*  ''In  deciding  upon  an  application  to 
strike  out  a  judgment  after  the  term  is  past,  for  fraud,  irregularity, 

deceit,  or  surprise,  the  court  acts  in  the  exercise  of  its  quasi-equitable 

* 

powers,  and  in  every  such  case  requires  the  party  making  the  appli- 
cation to  act  in  goo.d  faith  and  with  ordinary  diligence.  Belief  will 
not  be  granted  if  he  has  knowingly  acquiesced  in  the  judgment  com- 
plained of,  or  has  been  guilty  of  laches  or  unreasonable  delay  in  seek- 
ing his  remedy."  ^  So  far  the  law  is  clear.  But  the  moment  we 
endeavor  to  ascertain  what  laches  or  delay  will  bar  this  right,  we  are 
involved  in  a  sea  of  difficulties  which  invariably  overflows  the  attempt 
to  define  ''diligence**  or  "reasonable  time."  It  is  impossible  to  lay 
down  general  rules.  Every  case  must  be  governed  by  its  own  facts 
and  the  decisions  in  the  particular  state.  It  may  be  profitable,  how- 
ever, to  mention  some  of  the  principal  cases  in  which  the  question 
has  actually  been  decided.  And  to  begin  with  the  clearest, — "after 
the  lapse  of  twenty  years  no  judicial  proceeding  whatever  ought  to 


n  Stocking  v.  Hanton,  85  Minn.  307,. 
88  N.  W.  Rep.  507. 

82Feikert  v.  Wilson,  88  Minn.  841,  87 
N.  W.  Rep.  585. 

» Ryder  v.  Twiss.  8  Scam.  4;  Wade  v. 
De  Leyer,  40  N.  Y.  Super.  Ct  541;  Cag- 
ger  V.  Gardiner,  1  How.  Pr.  142;  Nich- 
ols V.  Nichols,  10  Wend.  5C0;  McEvers 
y.  Markler,  1  Johns.  Gas.  248;  Bliss  v. 
Tread  way,  1  How.  Pr.  245;  De  Wande- 
laer  v.  Hagger,  1  How.  Pr.  61;  Landon 
T.  Burke,  88  Wis.  452;  Ammerman  v. 
State,  d8  Ind.  165;  Reese  v.  Mahoney, 
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21  Gal.  805;  Weeks  v.  Merritt.  5  Rob. 
(N.  Y.)  610;  Altmann  t.  Gabriel.  28  Minn. 
182,  9  N.  W.  Rep.  633;  Sanderson  t. 
Dox,  6  Wis.  164;  JBtna  Ins.  Go.  v.  M c- 
Gormick.  20  Wis.  265;  Welch  v.  May. 
14  Wis.  200.  The  court  will  not,  under 
ordinary  circumstances,  open  a  Jnd^- 
ment  and  set  aside  an  execution,  nnleaa 
the  party  asking  relief  applies  immedi* 
ately  on  receiving  notice  of  the  Iotj. 
McQuillan  y.  Hunter.  1  Phila.  48. 
MMcGormick  v.  Hogan,  48  Md.  404. 
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be  Bet  aside  for  irregularity. "  *  In  another  case  in  the  same  state, 
where  fourteen  years  had  elapsed  since  the  entry  of  jndgment,  and 
no  satisfactory  exonse  or  reason  for  the  delay  was  shown,  the  motion 
was  held  properly  denied  on  the  ground  of  laches.*  It  is  also  held 
that  an  unexplained  delay  of  seven  years,*'  or  five  years,*"  or  two 
years,**  or  seventeen  months,**  or  one  year,*^  or  eleven  months,**  will 
be  sufficient  to  justify  the  court  in  refusing  the  relief  asked.  Where 
an  application  to  have  a  decree  of  divorce  set  aside  was  not  made 
until  the  lapse  of  more  than  four  years  after  the  plaintiff  had  been 
folly  informed  of  the  alleged  fraudulent  decree,  and  no  excuse  was 
shown  for  the  delay  other  than  that  proceedings  to  review  the  decree 
had  been  instituted,  and  an  action  brought  to  set  it  aside  in  another 
eonrt,  it  was  held  that  the  plaintiff's  right  was  barred.**  On  the 
other  hand,  it  is  held  in  Pennsylvania  that  a  nonsuit  may  properly 
be  taken  off  even  three  years  after  its  entry,  where  cause  for  its 
removal  appears;  such  action  lies  within  the  sound  discretion  of  the 
court,  and  is  not  reviewable  by  writ  of  error.**  The  case  is  slightly 
different  where  a  judgment  has  been  irregularly  entered  against  an 
infant.  The  question  here  is,  what  time  should  reasonably  be  allowed 
to  him,  after  he  comes  of  age,  in  which  to  take  proceedings  against  the 
judgment.  It  has  been  held  that  six  years  is  an  undue  delay.**  And 
in  a  New  York  case  it  was  said  that  there  must  be  a  limitation  to  the 
time  when  such  a  motion  could  be  made,  and  the  old  limitation  of 
two  years,  after  attaining  his  majority,  was  sufficiently  liberal  and 
would  prevail.**  In  California,  it  is  considered  that  ten  days  after  a 
judgment  is  entered  in  the  superior  court,  which  has  no  terms,  is  a 
reasonable  time  within  which  to  move  to  set  aside  such  judgment.*' 


*  Thompson  ▼.Skinner,  7  Johns.  566.  ^  Nicholson  ▼.  Nicholson,  118  Ind. 

« Wade  V.  De  Leyer,  40  N.  Y.  Snpe-  181, 15  N.  S.  Rep.  228. 

rlor  Ct.  641.  M  Zebley  v.  Storey,  8  Week.  Notes 

s'ReeseT.  Hahoney.  21Cal.  805.  Cas.  212. 

»Bo8twick  V.  Perkins.  4  Qa.  47.  »  Kemp  ▼.  Cook.  18  Md.  130. 

"People   ▼.  Judges,  1   Dougl.   417;  ••Barnes  ▼.  Gill,  18  Abb.  Pr.  N.  a 

Wygant  ▼.  Brown,  7  N.  T.  Supp.  490.  169. 

••Ammerman  v.  State,  98  Ind.  165.  ^In  re  Langan's  Estate,  74  Cal.  868, 

•1  Sanderson  v.  Doz.  6  Wis.  164.  16  Pac.  Rep.  188. 

••Altman  v.  Gabriel,  28  Minn.  182,  9 
N.  W.  Rep.  688. 
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Pabt  IY.    The  Pabtebs  who  may  Apply. 

S  314.    Successfal  Party  may  Apply. 

The  oonrts  have  power,  in  a  proper  case,  to  set  aside  a  judgment 
at  the  instance  of  the  party  in  whose  favor  it  is  rendered.^  The  pro- 
priety and  necessity  of  this  rule  are  obvious.  For  the  plaintiff's 
rights  may  be  compromised,  or  not  adequately  recognized  or  pro- 
tected, by  the  judgment  as  it  stands,  and  witboat  his  own  fault.  If 
there  are  such  irregularities  in  the  judgment  that  he  would  be  pre- 
vented from  reaping  its  fruits,  or  if  an  excusable  mistake  has  put 
him  upon  a  wrong  course  of  proceedings,  or  if  the  fraud  or  trickery  of 
the  defendant  has  prevented  him  from  getting  the  full  measure  of 
relief  to  which  he  is  entitled,  it  is  but  right  to  vacate  the  judgment 
on  his  motion,  and  afford  him  the  opportunity  to  proceed  anew  with 
a  more  just  and  satisfactory  result. 

§  316.    Joint  Defendants. 

Where  a  judgment  is  rendered  against  several  defendants  jointly, 
but  is  irregular  or  void  as  to  one  of  them, — as  for  want  of  authority 
or  want  of  jurisdiction  over  him, — it  will  be  vacated  on  the  applica- 
tion of  that  defendant.*^  So  where  an  attorney  confesses  judgment 
against  several  partners,  under  an  authority  derived  from  only  one, 
it  is  the  duty  of  the  others  to  make  prompt  application  to  the  court 
to  open  the  judgment.'^  Whether,  in  such  a  case,  it  would  be 
deemed  necessary  to  vacate  the  judgment  as  to  all  the  defendants, 
or  only  as  to  the  moving  defendant,  would  depend  somewhat  upon 
the  nature  of  the  cause  of  action,  but  principally  upon  whether  or 
not,  in  the  particular  jurisdiction,  a  joint  judgment  is  considered  as 
an  entirety, — a  question  which  will  be  found  fully  treated  in  another 
connection.^^ 

MHerdic  v.  Woodward.  76  Pa.  8t         ^^i^Cyphert  v.  HcClune,  88  Pa.  St.  IMw 
479:  Downing  v.  Still,  48  Mo.  809.  ^  Supra,  §  811.    And  see  Gould  ▼. 

^  St.  John  ▼.  Holmes.  80  Wend.  609,      Sternburg,  09  IlL  68L 
88  Am.  Dec.  608;  Franks  ▼.  Lockey,  45 
Yt  895;  Fall  ▼.  Evans,  80  Ind.  810. 
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S  316.    Iiegal  BepresentativeB  of  Party. 

Some  of  the  statates  on  this  subject  provide  that  when  a  judgment 
by  default  is  taken  on  construotive  service  by  publication^  the  defend- 
ant "or  any  person  legally  representing  him,**  (or  '^bis  legal  repre- 
sentatives"), may  apply,  within  a  limited  time,  to  have  it  opened  and 
the  case  retried.  Under  this  clause  it  is  held  that  one  who  was  not 
a  party  to  the  proceeding  in  which  the  judgment  was  rendered,  and 
who  appears  in  his  own  right,  is  not  entitled  to  have  the  judgment 
set  aside.'^  But  parties  who  have  acquired  the  entire  interest  of  a 
defendant  in  the  subject-matter  of  an  action  are  his  "legal  represent' 
atives*'  within  the  meaning  of  such  clause,  and  the  court  may,  upon 
such  terms  as  may  be  just,  relieve  them  from  a  default  taken  against 
him  through  their  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect.^ And  if  a  motion  is  made  by  persons  other  than  the  plaintiff, 
claiming  to  be  his  legal  representatives,  to  set  aside  a  judgment  and 
to  be  substituted  as  plaintiffs,  the  parties  making  such  motion  must 
show  a  state  of  facts  which  would  have  supported  such  an  applica- 
tion by  the  plaintiff  in  the  judgment.^^^  Without  doubt  the  phrase 
above  used  is  broad  enough  to  include  the  executor  or  administrator 
of  a  deceased  party  if  a  proper  case  for  his  intervention  should  arise. 

S  317.    Strangers. 

As  a  general  rule,  a  judgment  will  not  be  vacated  or  set  aside  at 
the  motion  of  a  third  person,  not  a  party  to  the  action.^^  It  will  be 
remembered  that  such  persons  have  the  right  to  impeach  a  judg- 
ment collaterally,  whenever  and  wherever  it  comes  in  conflict  with 
their  rights,  if  it  was  founded  in  fraud  and  collusion.^^  And  this 
will  generally  be  an  adequate  protection  to  them.    But  there  may 

"■ParBOD8  V.  Johnson,  06  Iowa,  456,  199;  Smith  v.  Newborn,  78  N.  Car.  808; 

28  N.  W.  Rep.  921.  Hinsdale    v.   Hawley,  89   N.  Car.  87; 

wpiammer  v.  Brown,  64  Cal.  429, 1  Walton  v.  Walton,  80 N.  Car.  26;  Jacobs 

Pac.  Rep.  70&  v.  Burj^wyn,  68  N.  Car.  196;  Packard  v. 

»•  Couvin  V.  Bensley,  48  Cal.  258.  Smith,  9  Wis.  184. 

iWDrezel's  Appeal,  6  Pa.  St  272;  In        ^  Supra,  %%  298-295. 
re  Rowland's   EsUte,  4  Clarke  (Pa.), 
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be  oases  in  which  right  and  equity  require  that  other  creditors  should 
have  the  privilege  of  proceeding  directly  for  the  annuUment  of  a 
judgment  which  fraudulently  abridges  their  own  remedies.  And  in 
fiuch  instances  the  courts  will  not  refuse  their  aid.  Thus  an  invalid 
judgment  by  confession  may  be  set  aside  at  the  instance  of  a  junior 
judgment-creditor  after  notice  to  the  plaintiif.^^  And  if  the  purpose 
of  a  creditor  in  obtaining  a  judgment  is  not  to  collect  his  debt,  but 
to  help  the  debtor  cover  up  his  property,  his  judgment  will  be  set 
aside,  though  it  be  shown  that  this  debt  was  genuine.^^  So  where  a 
husband  gives  a  mortgage,  and  suffers  judgment  on  it,  purposely,  to 
defeat  the  wife  of  her  dower,  and  the  mortgagee  has  constructive 
notice  of  ber  rights,  she  may  intervene  and  have  a  rule  to  open  the 
judgment  and  let  her  in  to  defend  to  the  extent  of  her  dower.^^  It 
is  also  proper  to  vacate  a  judgment  against  an  administrator,  at  the 
instance  of  the  heirs,  when  the  former's  conduct  has  been  so  negli- 
gent  as  to  leave  the  latter  no  other  remedy  and  there  is  a  good 
defense  not  presented  by  the  defendant."^  And  the  proper  financial 
officer  of  a  municipal  corporation  may  move  to  vacate  a  judgment 
against  it  procured  by  the  fraud  or  collusion  of  the  other  officers."^ 
In  New  York,  when  a  judgment  creditor  seeks  by  motion  to  set  aside 
a  prior  judgment  on  the  ground  of  fraud,  it  is  within  the  discretion 
of  the  triaUcourt  whether  to  determine  the  matter  on  motion,  or  to 
require  the  creditor  to  bring  an  action,  and  its  determination  is  not 
appealable.^" ' 


Pabt  Y.     What  Judoments  mat  bx  Vacated. 

§  318.    General  Bule. 

In  general,  the  equitable  power  of  the  courts  now  under  consider- 
ation is  unlimited  in  respect  to  the  judgments,  rules,  orders,  and 
decrees  upon  which  it  may  be  exercised.     At  first  sight,  it  might 

107  Bernard  v.  Douglass,  10  Iowa,  870.         i»  McWillie  v.  Martin,  25  Ark.  556. 
>»  Smith  y.  Bchwed.  9  Fed.  Rep.  488.         niLowber  y.  Mayor  of  New  York.  20 

»<»McClurg  V.  Schwartz,  87  Pa.  SU  Barb.  262. 
621.  ^  Beards  y.  Wheeler,  76  N.  Y.  2ia 
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appear  inconBiBtent  to  speak  of  Betting  aside  a  jadgment  which  is  a 
mere  nullity.  Tet  the  conrts  hold  that  even  though  the  judgment  be 
entirely  void,  the  party  against  whom  it  exists  has  the  right  to  have 
it  vacated,  and  thus  clear  away  any  cload  that  it  may  cast  upon  his 
right  to  alienate  his  property  so  long  as  it  remains  of  record  against 
him.^  The  power  is  most  commonly  exercised  in  cases  of  judgments 
entered  by  default,  but  it  is  eqnally  applicable,  proper  grounds  being 
shown,  to  such  as  are  rendered  upon  trial  and  verdict.  Relief  may 
be  granted  in  this  manner  against  judgments  by  confession,"^  and 
against  probate  orders  and  decrees, ^^  and  final  settlements  of  admin* 
istrators  and  trustees."*  Under  the  code  practice,  qu  a  motion  to 
vacate  a  judgment  in  an  equitable  action,  the  same  rules  should  be 
applied  as  in  case  of  other  judgments."^  A  rule  absolute  against 
a  sheriff  is  not  final  and  conclusive  like  a  judgment  between  parties 
litigant ;  it  may  be  vacated  on  motion  at  the  same  or  a  subsequent 
term."* 

§  318.    Consent  Judgments. 

A  court  has  power  to  vacate  and  set  aside  a  consent  judgment  on 
the  ground  of  fraud,  mutual  mistake,  or  surprise,  but  it  cannot  alter 
or  correct  it,  except  with  the  consent  of  all  the  parties  affected  by  it."* 
And  where,  in  compromise  of  a  claim,  judgment  has  been  rendered 
against  the  defendant  with  his  consent,  he  cannot,  in  the  absence  of 
proof  of  fraud,  have  it  vacated  on  the  ground  that  he  acted  on  the 
erroneous  advice  of  counsel.^ 

§  320.    Judgments  in  Divorce. 

It  was  the  doctrine  and  rule  of  the  ecclesiastical  courts  in  England 
ihhisententia  contra  matrimonium  nunquam  transit  in  rem  judicatam.^*^ 

"» Crane  v.  Barry,  47  Qa.  476;  Mills  w^Etna  Ins.  Co.  v.  McCormick,  20 

V.  Dickson,  6  Rich.  487;  Forman  v.  Car-  Wis.  265. 

ter,  9  Kans.  674;  Hervey  v.  Edmunds,  ^^  Wakefield  v.  Moore,  65  Ga.  268. 

68 N.  Car.  243;  OIney  v.  Boyd.  60  111.  458.  "•  Kerchnor  v.  McEachern,  98  N.  Car. 

^M  Hutchinson  v.  Ledlie.  86  Pa.  St  447;  Stump  v.  Long.  84  N.  Car.  616. 

112*  i»  Anderson  v.  Carr,  7  N.  Y.  Supp. 


^Whitaker  v.  Smith.  88  Qa.  287.  281. 

>U6heeU  v.  EirUey,  62  Mo.  417.  >»7  Co.  43b. 
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Tbat  is  to  say  that  a  sentence  or  judgment  against  the  validity  of 
a  marriage, — either  annulling  a  merely  voidable  marriage,  or  declar- 
ing that  a  pretended  marriage  was  absolutely  void, — was  never  jQcal, 
but  was  forever  open  to  revision  and  reversal.^"  Nevertheless  this 
maxim  was  not  universally  assented  to,  for  we  find  occasional 
expressions  of  a  contrary  opinion  on  the  part  of  eminent  ecclesias- 
tical judges.^  Now  in  this  country,  there  are  several  cases  holding 
that  the  statutes  which  authorize  courts  to  open  judgments  or  decrees 
within  a  certain  time  after  their  rendition,  on  proper  application, 
where  there  was  no  other  service  than  that  by  publication,  or  on 
other  specified «grounds,  do  not  include  decrees  of  divorce;  proceed- 
ing generally  on  the  theory  that  policy  requires  judgments  of  this 
character  to  be  regarded  as  more  stable  and  unassailable  than  any 
other  species.^  There  are  undoubtedly  excellent  reasons  for  this 
distinction.^    And  it  has  at  times  seemed  so  important  to  legislative 


^Bowzer  t.  Ricketto,  1  Hagg.  Con. 
218;  Morris  v.  Webber,  2  Leon.  189; 
Meadows  ▼.  Duchess  of  Kingston* 
Amb.  756;  Poynter,  Mar.  &  Div.  167; 
Sbelford.  Mar.  &  Div.  474;  2  Bishop, 
Mar.  &  Div.  §§  748  et  seq,,  where  aU 
the  learning  on  this  point  is  collected. 

is^Norton  v.  Seaton,  8  Phillim,  162; 
Meadowcroft  v.  Huguenin,  8  Curt.  408; 
Prudam  v.  Phillips.  2  Amb.  768. 

iM  Parish  Y.  Parish.  9  Ohio  St.  684; 
Cox  V.  Cox,  19  Ohio  St  602;  Owens  v. 
Sims,  8  Cold.  544;  McJunkin  v.  Mo- 
Junkin,  8  Ind.  80;  Woolley  v.  Woolley, 
12  Ind.  668;  Lewis  ▼.  Lewis,  16  Kans. 
181;  O'ConneU  v.  O'Connell,  10  Nebr. 
890,  6  K.  W.  Rep.  467;  Qilruth  ▼.  Oil- 
ruth,  20  Iowa,  226;  Whitcomb  y.  Whi^ 
comb,  46  Iowa,  487;  Moster  v.  Moster, 
68  Mo.  826;  Tappan  ?.  Tappan,  6  Ohio 
St  64. 

IV » There  are  excellent  reasons  why 
Judgments  in  matrimonial  causes, 
whether  of  nullity  or  divorce,  should 
be  even  more  stable,  certainly  not  less, 
than  in  others.  The  matrimonial  status 
of  the  parties  draws  with  and  after  it 
so  many  collateral  rights  and  interests 
of  third  persons,  that  uncertainty  and 

(894) 


fluctuation  in  it  must  be  greatly  detri- 
mental to  the  public  Interests.  And 
especially  to  an  innocent  person  who 
has  contracted  a  marriage  on  faith  of 
the  decree  of  the  court,  the  calamity  of 
having  the  decree  reversed  and  the 
marriage  made  void  is  past  estimation.  * 
2  Bishop,  Mar.  &  Div.  §  760.  "The 
statutory  provision  is  nothing  more 
than  a  legislative  recognition  of  the 
principle  of  public  policy,  which  had 
been  repeatedly  affirmed  by  the  coorts, 
that  a  Judgment  or  decree  which  af- 
fects directly  the  status  of  married 
persons  by  sundering  the  matrimonial 
tie,  and  thereby  enabling  them  to  con- 
tract new  matrimonial  relations  with 
other  and  innocent  persons,  should 
never  be  reopened.  Such  a  course 
would  endanger  the  peace  and  good 
order  of  society,  and  the  happiness  and 
well-being  of  those  who^  innocenUy 
relying  upon  the  stability  of  a  decree 
of  a  court  of  competent  Jurisdiction, 
have  formed  a  connection  with  the  per* 
son  who,  wrongfully  perhaps,  procnred 
its  promulgation. "  Parish  v.  Parish,  9 
Ohio  St.  697. 
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bodies  as  to  eaase  the  enaotment  of  elaases  explicitly  excepting  adju- 
dieations  in  divorce  from  the  operation  of  snob  statutes,  as  will  appear 
from  the  cases  just  cited.  Bat  unless  such  decrees  are  thus  specif- 
ically  withdrawn  from  the  general  class,  it  is  difficult  to  see  how  they 
can  be  considered  as  an  exception  to  the  terms  of  a  statute  plainly 
extending  to  aU  judgments,  on  any  right  principles  of  interpretation.^*^ 
And  aside  from  legislation,  the  courts  will  generally  hear  motions  to 
vacate  divorce  judgments  on  the  same  grounds  and  conditions  as  any 
other  judgments,  except,  perhaps,  that  they  proceed  with  greater 
caution  and  with  more  anxious  care  for  the  intervening  rights  of 
strangers.  Thus,  where  a  decree  of  divorce  has  been  obtained  by 
fraud  or  deceit, — as  where  the  complainant  has  practised  fraud  or 
trickery  to  prevent  the  defendant  from  having  notice  of  the  suit,  or 
from  appearing  in  the  action,  or  from  answering  and  defending  the 
same. — ^the  innocent  party,  thus  deceived,  may  undoubtedly  obtain 
the  opening  or  vacating  of  the  decree,  by  making  a  timely  and  proper 
application  and  showing  good  cause. ^^  And  this  is  especially  the 
ease  where  both  parties  to  be  affected  by  the  vacation  of  the  judg- 
ment have  been  parties  to  the  fraud.^^  So  also  it  is  well  settled  that 
a  decree  of  divorce  may  be  vacated  which  is  void  for  want  of  juris* 
diction  in  the  court  which  rendered  it.'*  But  a  decree  will  not  be 
vacated  because,  since  the  decree,  the  petitioner  has  been  made,  by  a 
change  in  the  law,  an  admissible  witness  to  testify  to  his  own  inno* 
cence.** 


1"  Lawrence  t.  Lawrence,  78  DL  877; 
Smith  y.  Smith,  20  Mo.  106. 

» Holmes  ▼.  Holmes,  68  Me.  490; 
Adams  t.  Adams,  61  N.  H.  888, 13  Am. 
Rep.  184;  Carley  v.  Carley,  7  Gray,  645; 
Edson  V.  Edson,  106  Mass.  690, 11  Am. 
Rep.  888;  Allen  ▼.  Maclellan,  12  Pa.  St 
828,  51  Am.  Dec.  608;  Qetcher  v.  Qetch- 
er,  61  Md.  187;  Rawlins  ▼.  Rawlins,  18 
Fla.  845;  V^hitcomb  v.  Whitcomb,  46 
Iowa,  487;  Rush  ▼.  Rush,  46  Iowa,  649; 
Mansfield  v.  Mansfield.  26  Mo.  168; 
Johnson  t.  Coleman,  28  V^is.  452,  99 
Am.  Dec  198;  Crouch  ▼.  Crouch,  80 
Wis.   667;  True  v.  True,  6  Minn.  458 


(On.  815);  Toung  v.  Young,  17  Minn* 
181  (Gil.  158);  Singer  ▼.  Singer.  41  Barb. 
189. 
i»  Den  ton  v.  Denton,  41  How.  Pr.  221* 
i»  Holmes  ▼.  Holmes,  68  Me.  420;  Ed- 
son Y.  Edson,  108  Mass.  590.  11  Am. 
Rep.  898;  True  ▼.  True,  6  Minn.  458 
(Gil.  815);  Wortman  v,  Wortman.  17 
Abb.  Pr.  66;  Allen  t.  Maclellan,  12  Pa. 
St  828,  51  Am.  Dec  608;  Crouch  ▼. 
Crouch.  80  V^is.  667;  Weatherbee  ▼. 
Weatherbee,  20  Wis.  499. 

» Holbroolc  V.  Holbrook,  114  Mass. 
568L 
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S  821.    Fraud  and  Collusion. 

The  power  to  set  aside  jadgments  for  fraad  or  coUasion,  though 
expressly  granted  by  statute  in  many  of  the  states,  is  not  depend- 
ent upon  legislative  recognition.  It  is  a  common  law  power,  inher* 
ent  in  all  ooarts  of  record,  and  may  be  exercised  after  the  expiration 
of  the  term  at  which  the  judgment  was  rendered,  on  the  application 
of  the  party  injured.^  In  a  recent  California  decision  it  is  said 
that,  when  a  judgment  is  attacked  and  sought  to  be  set  aside  on  the 
ground  of  fraud,  it  must  appear  that  the  fraud  was  practised  in  the 
very  act  of  obtaining  the  judgment;  for  any  fraud  anterior  to  that  is 
a  defense  available  at  law  and  therefore  concluded  by  the  judg- 
ment.'"*  This,  however,  is  not  a  rule  of  universal  application.  For 
there  may  well  be  cases  of  fraud  in  the  cause  of  action,  or  in  the  man- 
ner of  procuring  the  instrument  in  suit,  where  the  courts  would  not 
withhold  relief  on  motion,  although  in  such  cases  the  complainant 
must  show  that  he  did  not  know  of  the  fraud  in  time  to  plead  it  in 
defense  and  could  not  have  discovered  it  by  due  diligence.  Thus, 
in  Louisiana,  a  judgment  will  be  annulled  if  it  is  shown  that  the 
instrument  on  which  it  is  based  has  been  paid  or  satisfied  before  the 
institution  of  suit  and  the  fact  of  payment  concealed.^^  So  where 
the  defendant  was  tricked  into  signing  a  judgment-note,  supposing  it 
to  be  a  simple  promissory  note,  and  judgment  was  then  entered  upon 
it.'**  In  another  case,  A.  brought  ejectment  against  B.,  the  tenant 
of  C,  and  B.  reported  to  C,  whose  counsel  put  in  a  demurrer  and 
began  to  prepare  a  defense  to  the  suit ;  but  pending  this  preparation, 
and  before  argument  on  the  demurrer,  B.,  fraudulently  and  oollu- 
sively  with  A.,  withdrew  the  demurrer.     It  was  held  proper  to  set 

i^Taylor    v.    Sindall,   84    M<L    88;  In  re  Fisher.  15  V^i8.  611;  Dial  v.  Far- 
Humphreys  v.  RawD,  8  Watts,  78;  May-  row,  1  McMuU.  292,  86  Am.  Dec.  267. 
berry  v.  Mcaurg,  61  Mo.  256;  Melick  "'Zellerbach   ▼.  Allenberg,  67   CU. 
T.  Bank,  62  Iowa,  94,  2   N.  W.  Rep.  296,  7  Pac.  Rep.  90a 
1021;  Conn  v.  Whiteside,  6  Humph.  47.  i^Noyes  v.  Loeb,  24  La.  Ann.  4a 

»« Anderson  ▼.  Field,  6  IlL  App.  307. 
(S93) 
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aside  a  judgmeDt  taken  by  default  by  A.,  and  to  admit  G.  to  a 
defense.^*  So  where  a  decree  declaring  that  certain  heirs  have  no 
interest  in  the  property,  and  enjoining  them  from  setting  up  title 
thereto,  was  procured  by  the  fraudulent  practices  and  misrepresen* 
tations  of  the  widow,  it  will  be  set  aside  in  equity  and  the  rights  of  the 
heirs  established,  even  against  purchasers,  if  they  had  notice.^"*  But 
a  judgment  or  decree  will  not  be  declared  void  for  fraud  because  there 
may  be  suspicious  circumstances  connected  with  its  rendition.  Fraud 
will  not  be  presumed.  It  must  be  satisfactorily  showD.^''  It  has 
been  said  that  it  would  require  a  strong  case  to  authorize  the  setting 
aside  of  a  judgment  taken  by  default  on  the  ground  that  the  same 
was  procured  through  false  representations.^"  And  the  fact  that 
there  was  usury  in  the  original  mortgage  debt,  on  which  a  judgment 
is  founded,  is  not  alone  sufficient  to  establish  fraud  which  will  give 
another  creditor  a  right  to  have  the  judgment  set  aside.^*  In  some 
states,  a  judgment  may  be  vacated  for  fraud,  accident,  or  mistake, 
unmixed  with  the  negligence  or  fault  of  the  complaining  party,  by 
decree  in  chancery,  or  in  a  court  of  law  by  an  independent  action 
with  appropriate  pleadings,  but  it  cannot  be  set  aside  on  either  of 
those  grounds  on  motion.^*  In  this  connection  it  must  be  remarked 
that,  in  an  action  to  set  aside  a  judgment  on  the  ground  of  fraud, 
neither  the  judgment  thus  sought  to  be  vacated,  nor  an  order  refus- 
ing to  set  aside  a  default  and  permit  an  answer  in  that  case,  can  be 
set  up  as  a  bar  to  the  action.'^  The  right  to  have  a  judgment  set 
aside  on  the  ground  of  fraud  is  one  that  admits  of  being  waived, 
and  the  defendant,  by  his  subsequent  conduct,  may  be  estopped  to 
avail  himself  of  it.^^  In  a  case  where  one  of  several  defendants 
had  a  good  defense,  and  by  the  fraudulent  device  of  the  plaintiff  was 
prevented  from  making  it,  and  was  also  prevented  from  making  his 
motion  within  the  time  limited  by  law  to  set  aside  the  judgment,  it 

• 

1* Barrett  T.  Graham,  19  Cal.  683.  i^Dugan   v.  HcGlanD.  60   Qa.   868; 

i^Hayden  ▼.  Hay  den,  40  Cal.  dSa  8yme  v.  Trice,  96  N.  Car.  243,  1  S.  E. 

^Jou^B  T.  Brittan,  1  Woods,  667;  Rep.  480. 

GaldweU  v.  Fifield,  24  N.  J.  Law,  150.  »i  States  v.  Cromwell  (N.  T.),  14  N.  E. 

^Obermeyer   ▼.    Einstein,   6d  Mo.  Rep.  448. 

841.  i^Schenck's  Appeal,  94  Pa.  St  87. 

^Mahan  y.  Cavender,  77  Ga.  lia 
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was  held  that,  as  against  sach  defendant,  the  plaintiff  was  estopped 
to  enforce  the  judgment.*^ 


§  822.    Judgment  taken  contrary  to  Agreement. 

Where  it  is  apparent  that  there  was  an  honest  agreement  between 
the  parties  that  the  case  should  be  continued,  and  yet  the  plaintiff, 
without  notice  to  the  defendant  and  in  violation  of  the  agreement, 
enters  up  ^  default,  or  proceeds  to  trial  and  procures  a  judgment 
against  the  defendant  in  his  absence,  this  is  good  ground  for  setting 
aside  the  judgment.^^  80  where  the  plaintiff  has  previously  filed  a 
bill  in  equity  concerning  the  same  matter  in  litigation  at  law,  and 
has  obtained  the  defendant's  consent  for  'the  case  at  law  to  stand  con- 
tinued until  the  bill  has  been  heard,  but  afterwards  takes  judgment 
by  default  while  the  bill  is  still  pending.^^  But  it  is  said,  in  Iowa, 
that  an  oral  agreement  between  the  parties  to  delay  or  postpone  the 
trial  of  a  cause  to  a  day  beyond  that  set  for  trial,  which  is  not  com- 
municated  to  the  court  whose  action  it  is  to  govern,  will  be  treated 
with  but  little  favor  in  an  application  by  the  defendant  to  set  aside  a 
•default.^^  In  a  case  where  the  defendant  neglected  to  answer  in 
aeason,  relying  on  the  plaintiff's  promise  to  call  at  his  office  and  "fix 
the  matter  up,"  it  was  held  no  abuse  of  discretion  to  set  aside  the 
judgment  and  let  in  the  answer,  merits  being  shown.^^ 

§  323.    Fezjnry. 

Another  species  of  fraud  which  the  plaintiff  may  practice  in  pro- 
curing a  judgment,  and  which  will  be  sufficient  to  cause  its  vacation, 
is  his  own  wilful  perjury.  *'A  defendant  failing  to  defend  cannot 
have  the  judgment  vacated  on  account  of  any  innocent  mistake  or 
want  of  recollection  on  the  part  of  the  plaintiff  or  other  witness,  nor 
«ven  on  account  of  the  perjury  of  the  other  witnesses,  provided  the 

1^  JohDBOD  V.  Unversaw,  80  Ind.  485.  '^  Browning  v.  Roane,  9  Ark.  854,  50 

iM  Binsse  v.  Barker,  18  N.  J.  Law,  268,  Am.  Dec  218. 

iSS  Am.  Dec.  720;  Mcintosh  ▼.  Commia-  ^  Dixon  y.  Brophey,  20  Iowa,  480l 

aioners,  18  Kans.  171.  i^^Btofford  v.  McMiUau,  25  V?ls.  60a 
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plaiutiff  himself  is  wholly  guiltless.  Nor  can  he  have  the  judgment 
vacated  on  account  of  any  mistake  or  error  on  the  part  of  the  court 
or  jury,  unless  the  record  affirmatively  shows  such  mistake  or  error. 
All  such  mistakes  or  errors  each  party  is  bound  to  anticipate,  and  to 
prepare  for  by  extraordinary  diligence.  But  no  party  is  bound  to 
anticipate  or  to  suppose  that  the  other  party  will  commit  wilful  and 
corrupt  perjury,  and  no  party  is  bound  to  exercise  extraordinary  dili- 
gence in  preparing  to  meet  such  perjury.****  In  Minnesota,  a  stat- 
ute provides  an  action  to  set  aside  a  judgment  obtained  by  means  of 
the  "perjury,  subornation  of  perjury,  or  any  fraudulent  act,  practice, 
or  representation  of  the  prevailing  party.**  **  But  it  is  held  that  an 
action  cannot  be  maintained,  under  this  section,  upon  the  bare  alle- 
gation that,  upon  an  issue  of  fact  squarely  made,  so  that  each  party 
knows  what  the  other  will  attempt  to  prove,  and  where  neither  has  a 
right,  or  is  under  any  necessity,  to  depend  on  the  other  to  prove  the 
fact  to  be  as  he  himself  claims  it,  there  was  false  or  perjured  testi- 
mony by  the  successful  party  or  his  witnesses.*^ 


§  324.    Want  of  Notice. 

It  is  in  general  good  ground  for  setting  aside  a  judgment  that 
there  was  no  service  of  process  on  the  defendant,  or  that  the  service 
was  materially  irregular  or  defective,  provided  there  has  been  no 
waiver  of  such  defects  by  appearance  or  otherwi^.*"  Thus  where 
the  return  of  the  sheriff  showed  a  service  of  the  summons  on  Mon- 
day, but  the  proofs  on  a  motion  to  set  aside  a  default  showed  that 
the  service  was  in  fact  made  on  Sunday,  it  was  held  that,  although 
the  return  could  not  be  impeached  for  the  purpose  of  showing  that 
the  default  was  irregular,  yet  the  fact  might  be  proved  for  the  pur- 
pose of  excusing  the  default  as  a  condition  to  obtaining  relief.*^' 


1*  Laithe  v.  McDonald,  12  Kans.  840. 
See  a  dictum  to  the  same  effect  in 
Hnmphreys  v.  Rawn,  8  Watts,  78. 

^  Genl.  Stats.  Minn.  1878.  c.  66,  §  285. 

^Hass  v.  Billings  (Minn.).  48  N.  W. 
Rep.  797. 

v^Simcock  v.  Bank,  14  Eans.  529; 
Hanson  v.  Wolcott,  19  Eans.  207;  Carr 


V.  Bank,  16  Wis.  50;  Shuford  v.  Cain,  1 
Abb.  U.  S.  802;  Heffner  v.  Gunz,  29 
Minn.  108,  12  N.  W.  Rep.  842;  Davis  v. 
Burt.  7  Iowa.  56;  Smith  v.  Rollins,  25 
Mo.  408;  Harris  v.  Hardeman,  14  How. 
884;  Allen  v.  Rogers.  27  Iowa,  106; 
Hurlburt  v.  Reed,  5  Mich.  80. 
w«  Smith  V.  Noe,  80  Ind.  117. 
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But  it  is  held  that  the  appearance  of  a  party  against  whom  a  jadg- 
ment  has  been  rendered,  to  move  that  it  be*opened  and  for  leave  to 
answer,  is  a  general  appearance  to  the  merits  and  waives  all  defects 
in  the  service  of  process  and  other  proceedings  preliminary  to  the 
judgment.^  Where  the  return  of  process  is  defective  in  not  show- 
ing a  due  and  legal  service,  this  will  also  be  ground  for  setting  aside 
the  judgment ;  but  the  court,  in  a  proper  case,  may  allow  the  retom 
to  be  amended  and  dismiss  the  motion  to  vacate.^ 


§  826.    Unauthorized  Appearance  by  Attorney. 

By  the  English  rule,  where  a  defendant  has  been  served  with  pro- 
cess, and  an  attorney  without  authority  appears  for  him,  the  court 
will  not  interfere  to  set  aside  the  proceedings,  if  the  attorney  be  solv- 
ent,  but  will  leave  the  defendant  to  his  remedy  by  summary  applica- 
tion against  the  attorney.  If  the  attorney  be  insolvent,  the  court 
will  relieve  the  defendant  on  equitable  terms  if  he  has  a  defense  on 
the  merits.  But  where  a  plaintiff,  without  serving  a  defendant, 
accepts  the  appearance  of  an  unauthorized  attorney  for  the  defend- 
ant, the  court  will  set  aside  the  judgment  as  irregular,  with  costs, 
and  leave  the  plaintiff  to  recover  those  costs  and  the  expense  to  which 
he  has  been  put  from  the  delinquent  attorney  by  summary  proceed- 
ings.^" It  is  the  j)revailing  doctrine  of  the  American  cases  that  a 
judgment  obtained  against  a  party  upon  whom  no  process  was  served, 
and  for  whom  an  attorney  has  entered  an  appearance  without  author- 
ity, may  be  set  aside,  even  at  a  subsequent  term.^"  In  some  of  the 
states,  however,  there  is  still  a  disposition  to  base  a  distinction  on 
the  question  of  the  attorney's  solvency,  and  to  hold  that  the  jadg- 
ment  should  not  be  vacated,  if  he  is  able  to  respond  in  damages, 
though  he  was  entirely  without  authority  to  appear.^    At  any  rate, 

^  Gray  v.  Gates,  87  Wis.  614.  vel  v.  Manouvrier,  14  La.  Ana.  8,  74 

iM  stotz  V.  Colliag,  88  Va.  428,  2  a  B.  Am.  Dec.  424. 

Rep.  737.                                                •  JW  University  v.  Lassiter,  88  N.  Car. 

^  Bayley  v  Backland.  1  Exch.  1.  88,  citing  Bacon's  Abr.,  Atty.  B.  p.  486; 

is^^Critchfield  v.  Porter,  8  Ohio,  518;  Denton  ▼.  Noye8.S  Johns.  296, 5  Am. 

Russell  ▼.  Pottawottamie  Co.,  29  Iowa,  Dec  287;  State  v.  McLaughlin,  88  Cal. 

256;  Lyon  ▼.  Boilvln,  2  Gilm.  629;  Mar-  668;  6chirling  ▼.  Bcites,  41  Miis.  644; 
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the  claim  of  a  party  for  whom  an  appearance  has  been  entered, 
to  deny  the  authority  of  the  attorney  and  ask  relief,  is  viewed  with 
great  disfavor  by  the  coarts  wherever  innocent  third  persons  have 
acquired  rights  under  the  judgment  or  decree  sought  to  be  annulled.'^ 
And  relief  will  be  denied  where  the  fact  of  the  attorney's  authority 
is  not  fully  negatived,  but  left  in  doubt  under  the  testimony,  and 
there  is  no  allegation  of  a  meritorious  defense  to  the  action.^  Appli- 
cations for  relief  against  a  judgment  on  this  ground  are  more  com- 
monly made  by  bill  in  equity  for  an  injunction  against  the  enforce- 
ment of  the  judgment  than  by  motion  to  vacate  it,  and  the  point 
will  receive  farther  consideration  in  connection  with  the  former  spe- 
cies of  remedies.'* 

§  826.    Irregrularities. 

It  is  a  general  rule  that  the  court  in  which  a  judgment  was  ren- 
dered may  vacate  it,  on  motion,  at  the  same  or  a  subsequent  term, 
on  proof  that  it  was  entered  irregularly  and  not  according  to  the 
course  of  the  court.'^  Thus  a  judgment  entered  in  favor  of  the 
plaintiff,  before  the  time  for  answering  has  expired,  may  properly  be 
set  aside ;  '*'  and  so  may  a  judgment  entered  while  there  was  an 


Bmith  V.  Bowditch,  7  Allen,  187.  And 
tee  Powers  v.  Trenor,  8  Hun,  8. 

»  Eenyon  v.  Sbreck,  62  111.  882. 

WRaMoU  V.  Pottawottamie  Co..  29 
Iowa,  256. 

w  Infra,  §  874 

» Eeaton  v.  Banks,  10  Ired.  881,  51 
Am.  Dec.  893;  Dick  v.  McLaurfn.  68  N. 
Car.  185;  Cowlea  v.  Hayes.  69  N.  Car. 
410;  Branstetter  v.  Rives,  84  Mo.  818; 
Reynolds  v.  Stansbury,  20  Ohio,  844, 
65  Am.  Dec.  459;  Winslow  v.  Anderson, 
8  Day.  &  Bat  9,  82  Am.  Dec.  661; 
Herrey  ▼.  Edmunds.  68  N.  Car.  248; 
Foreman  v.  Carter.  9  Kans.  674;  Hunt 
T.  Yeatman,  8  Ohio,  16;  Wolfe  v.  Da- 
vis, 74  N.  Car.  697;  O'Hara  v.  Baum. 
82  Pa.  St  416:  Mnrdock  v.  Steiner,  45 
Pa.  St  849;  Downing  v.  Still,  48  Mo. 
809;  Doan  v.  HoUey,  27  Mo.  256;  Craig 
V.  Wroth,  47  Md.  281.    ''It  is  well  set- 
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tied  in  this  state  that  a  Judgment  may 
be  vacated  or  set  aside  on  motion,  at  a 
term  subsequent  to  the  Judgment  term, 
for  irregularity  or  improper  conduct  in 
procuring  it  to  be  entered.  And  this 
has  become  one  of  the  accustomed  and 
settled  remedies  for  relief  against  Judg- 
ments wrongfully  obtained,  where  the 
impropriety  or  irregularity  has  not 
been  superinduced  by  the  fault  or  neg- 
ligence of  the  Judgment  debtor. "  Hun- 
tington V.  Finch.  8  Ohio  St  445.  But 
some  cases  hold  that  if  the  alleged 
irregularity  is  not  apparent  on  the  face 
of  the  record,  the  power  to  vacate  is 
limited  to  the  term  at  which  the  Judg- 
ment was  rendered.  Phillips  v.  Evans. 
64  Mo.  17. 

1^  Remnant  v.  Hoffman  (Cal.),  11  Pac. 
Rep.  819;  Browning  v.  Roane,  9  Ark. 
854,  60  Am.  Dec.  218;  Mailhouse  v.  In- 
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answer  or  demarrer  on  file  and  not  yet  disposed  of.'"*  Similarly,  a 
judgment  will  be  vacated  which  was  rendered  on  issne  joined  with* 
out  any  notice  of  trial  or  appearance  at  the  trialJ"^  Or  wljere  a 
default  was  taken  and  final  judgment  entered  on  the  first  day  of  the 
term.^*  Or  where  an  amendment  was  allowed  which  introduced  an 
entirely  new  cause  of  action,  and  the  defendant  was  defaulted  with- 
out having  had  a  •  proper  opportunity  to  defend.^^  Or  where  the 
judgment  was  taken  before  the  case  regularly  came  up  for  hearing."* 
Bo  a  judgment  may  be  set  aside  after  the  term  if  the  verdict  and  judg- 
ment are  for  an  amount  in  excess  of  the  damages  laid  in  the  writ  or 
claimed  in  the  declaration  or  complaint. ^^  Or  if  it  was  entered  after 
the  death  of  a  party.^^  Or  where  a  judgment  was  rendered  on  a 
joint  contract  against  a  part  only  of  the  defendants,  when  it  should 
have  been  against  alL*^®  A  judgment  entered  on  a  declaration  recit- 
ing a  bond  and  warrant  of  attorney  to  contess  judgment,  but  with- 
out any  appearance  for  the  defendant  or  formal  confession  ^  f  judg- 
ment, will  be  set  aside  as  irregular.^"  So  also  will  a  judgment  taken 
by  default,  where  it  appears  that  the  real  party  in  interest  was  not 
made  a  party  to  the  action.'^'  But  a  defendant  cannot  have  a  judg- 
ment against  him  opened  because  the  suit  was  brought  in  the  name 
of  a  wrong  person,  if  that  person  is  authorized  to  receive  satisfaction 
of  the  judgment  and  to  give  a  valid  discharge.'^  Inconsistency  between 
the  findings  of  fact  and  conclusions  of  law  in  the  judgment  of  a 
referee  confirmed  by  the  court,  is  sufficient  ground  for  setting  the 
judgment  aside.^^^ 


•loes,  18  Md.  829.  See  iupra,  g  85.  But 
tee  per  contra  Williamson  v.  Nlcklin, 
34  Ohio  St  12& 

>»  Norman  v.  Hooker.  86  Mo.  806;  Oil- 
.phant  y.  Whitney,  84  Cal.  25. 

iM  People  y.  Bacon,  18  Mich.  247. 

i»  Clegg  y.  Fithian,  82  Ind.  90. 

iM  Weatherford  ▼.  Van  Alatyne,  22 
Tex.  22. 

M7  Beach  y.  McOann,  1  Hilt.  (N.  T.), 
1B66;  Findlej  y.  Johnson,  1  Oyert.  844. 

>"  BameB  y.  Branch,  8  McCord,  19; 


Andrews  y.  MonilawB,  8  Hun,  65.     See 

mpra,  %  188. 
^  Bowen  y.  Troy  Mill  Co..  81  Iowa. 

460;  Holmes  y.  Honie.  8  How.  Pr.  8S4. 

See  ntpra,  g  199. 
i70Mullendore  y.  Silyers,  84  Ind.  06u 
»>  Lytle  y.  Colts.  27  Pa.  St.  198.     See 

also  Knox  Co.  Bank  y.  Doty.  9  Ohio 

St  505. 
i^Ebell  y.  Bursinger.  70  Tex.  120,  8 

a  W.  Rep.  77. 
iT'Grinnell  y.  Schmidt,  2  Sandf.  706L 
^^  Moore  y.  Richardson,  6  &  Car.  14S. 
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Bat  on  the  other  hand,  it  is  not  every  trivial  or  inconsiderable 
inegnlarity  that  will  support  an  application  to  vacate  the  judgment. 
The  principles  which  should  govern  the  exercise  of  this  remedial 
power  of  the  courts  have  been  well  stated  by  the  supreme  court  of 
North  Carolina  in  the  following  language :  ''A  motion  in  the  action  to 
86t  aside  the  judgment  for  irregularity  will  be  entertained  by  the 
court,  if  it  should  be  made  within  a  reasonable  period  after  it  was 
granted  [rendered].  This,  however,  does  not  imply  that  every  judg- 
ment affected  in  any  degree,  directly  or  indirectly,  by  some  or  any 
irregularity  in  the  course  of  the  action  leading  to  it,  will  be  set  aside. 
Some  irregularities  are  unimportant  and  do  not  affect  the  substance 
of  the  action  or  the  proceedings  in  it;  there  are  others  of  more  or  less 
importance  that  may  be  waived  or  cured  by  what  may  take  place  or 
be  done  in  the  action  after  they  happen;  and  there  are  yet  others  so 
serious  in  their  nature  as  to  destroy  the  efScacy  of  the  action  and 
render  the  judgment  in  it  inoperative  and  void.  Whether  the  court 
will  or  will  not  grant  such  a  motion  in  any  case  must  depend  upon  a 
variety  of  circumstances,  and  largely  upon  their  peculiar  application 
to  the  case  in  which  the  motion  shall  be  made.  Generally  a  judg- 
ment will  be  set  aside  only  when  the  irregularity  has  not  been  waived 
or  cured,  and  has  been  or  may  be  such  as  has  worked,  or  may  yet 
work,  serious  injury  or  prejudice  to  the  party  complaining  interested 
in  it,  or  when  the  judgment  is  void.  The  court  will  always,  upon 
motion,  strike  from  its  record  a  judgment  void  for  irregularity.*'  ^'^ 
Although  the  irregularity  might  have  defeated  the  proceeding,  if 
objection  had  been  timely  and  properly  made,  yet  if  it  is  such  as 
must  be  deemed  waived  by  the  failure  to  object,  it  will  not  be  ground 
for  vacating  the  judgment.'^  A  failure  to  give  security  for  costs, 
under  the  general  rule  of  the  court,  is  no  cause  for  setting  aside  the 
judgment.^  It  is  also  held  that  if  any  portion  of  a  judgment  is  reg- 
ular and  valid,  it  will  not  be  set  aside  as  irregular  and  invalid  upon 
motion.^^    An  affidavit  is  not  required  to  support  a  rule  to  strike  off 

in  Winiamson  v.  Hartman,  02  N.  Car.         >^  Doe  dem.  Lytle  v.  Fenn,  8  McLean, 
236.  411. 

m  CoBgrove  v.  BuUer,  1  &  Car.  241.  ^^  Challia  v.  Headley,  2  Eans.  684. 
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a  jadgment  which,  on  the  face  of  the  record^  appears  to  have  been 
nnlawfuUy  and  improvidently  entered.^'* 


§  827.    Judgments  against  Persons  under  Disabilities. 

We  have  already  seen  that  a  jadgment  against  a  married  woman, 
rendered  in  an  action  to  which  her  coverture,  if  pleaded,  would  have 
been  a  good  defense,  is  certainly  voidable,  if  not  absolutely  void;^ 
and  that  the  same  is  true  of  a  judgment  against  an  infant  for  whom 
no  guardian  was  appointed  or  appeared.'^  It  follows,  of  course, 
that  such  judgments  may  be  set  aside,  upon  a  proper  and  timely 
application  by  motion,  by  the  court  which  rendered  them.  Where  a 
statute  provides  that  judgments  shall  not  be  set  aside  ou  motion,  for 
irregularities,  after  the  lapse  of  a  certain  time,  this  does  not  apply 
to  cases  where  the  motion  is  based  on  errors  of  fact;  and  it  is  held 
that  the  entry  of  a  judgment  against  an  infant  is  not  an  irregularity 
but  an  error  of  fact;  and  the  statute  does  not  affect  the  power  of  the 
court  to  vacate  it  on  motion.^^ 

§  828.    Unauthorized  Entries. 

A  judgment  which  was  inadvertently  or  irregularly  entered  by  the 
clerk  of  the  court  without  any  authority,  may  be  vacated  at  any 
time.^"*  In  a  case  in  Iowa,  after  an  appeal  had  been  perfected  and 
a  supersedeas  bond  filed,  it  was  agreed  between  the  parties  to  the 
action,  without  the  consent  of  the  sureties,  that  a  judgment  should 
be  entered  in  the  supreme  court  against  the  appellants  and  sareties, 
and  a  judgment  of  affirmance  was  accordingly  entered.  It  was  held 
that  upon  a  motion  made  at  the  following  term,  at  the  instance  of 
the  sureties,  the  court  had  jurisdiction  to  set  aside  the  judgment.^ 

17*  Alien  y.  Erips,  119  Pa.  St  1,  Id  u>  Merrick  v.  Baltimore,  43  Md.  819; 

AU.  Rep.  759.  Wharton  v.  Harlan,  68  Cal.  422.  9  Pac. 

180  Supra,  §  190.  Rep.  727;  United  States  v.  McKnight.  1 

i»  Supra,  §8  198-196.  Cranch  C.  C.  84. 

us  Powell  V.  Qott,  13  Mo.  458,  63  Am.  ^  Drake  ?.  Bmythe,  44  Iowa»  4ia 
Dec  158;  Levy  v.  Williams,  4  S.  Car. 
515;  Keaton  ▼.  Banks,  10  Ired.  881. 
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§  829.    Judgment  not  Vacated  because  Erroneous. 

The  power  to  vacate  jadgments,  on  motion,  is  oonfined  to  cases  in 
which  the  ground  alleged  is  something  extraneous  to  the  action  of 
the  court  or  goes  only  to  the  question  of  the  regularity  of  its  pro- 
ceedings. It  is  not  intended  to  be  used  as  a  means  for  the  court  to 
review  or  revise  its  own  final  judgments,  or  to  correct  any  errors  of 
law  into  which  it  may  have  fallen.  That  a  judgment  is  erroneous  as 
a  matter  of  law  is  ground  for  an  appeal,  writ  of  error,  or  certiorari, 
according  to  the  case,  but  it  is  no  ground  for  setting  aside  the  judg- 
ment on  motion.^  Thus,  the  reception  of  secondary  or  illegal  evi- 
dence in  proof  of  a  fact  is  no  ground  to  annul  the  judgment  ren- 
dered in  the  case.^  The  statutes  enacted  in  many  of  the  states, 
granting  power  to  vacate  judgments  rendered  against  a  party  through 
his  ''mistake,  inadvertence,  surprise,  or  excusable  neglect,"  do  not 
authorize  the  court  at  a  subsequent  term  to  set  aside  a  judgment  duly 
rendered  for  mere  errors  of  law  committed  by  the  court.^''  So  the 
decree  of  a  court  of  equity  cannot  be  set  aside,  on  motion,  for  defective 
allegations  in  the  bill  or  for  defective  pleadings;  the  proper  remedy 
is  by  bill  of  review.'" 

§  330.    Not  for  Grounds  which  might  have  been  pleaded 

in  Defense. 

A  motion  or  proceeding  to  vacate  or  set  aside  a  judgment  cannot 
be  sustained  on  any  grounds  which  might  have  been  pleaded  in 
defense  to  the  action,  and  could  have  been  so  pleaded  with  proper 
care  and  diligence.^  So  where,  in  an  action  regularly  commenced 
and  prosecuted,  without  any  fraud  or  fraudulent  representations, 
judgment  is  rendered  by  consent  against  the  defendants,  they  cannot 

» State  V.  Horton,  89  N.  Car.  581;  u7Loomia  t.  Rice,  37  Wis.  262. 

Taliaferro  v.  Steele,  14  La.  Ann.  656;  ^  Brown  t.  Bennett,  55  Ga.  189. 

Harriman  v.  Swift,  81  Vt.  885;  Peake  v.  "•Hobicbaud  v.  Nelson,  28  La.  Ann. 

Redd,  14  Mo.  79;  Bank  of  United  States  678:  Barksdale  v.  Greene,  29  Ga.  418; 

V.  Moss,  6  How.  81.  Easley  v.  Camp,  40  Ga.  698;  Field  v. 

^  Elder  v.  New  Orleans,  81  La.  Ann.  Sisson,  46  Ga.  67. 
500. 
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thereafter  have  the  jndgment  set  aside  and  a  new  trial  granted,  on 
the  groand  of  the  existence  of  a  complete  legal  defense  to  the  action, 
the  nature  and  extent  of  which  they  were  aware  of  at  the  time  of  the 
entry  of  judgment.'^  A  judgment  will  not  be  stricken  off  because 
the  warrant  of  attorney  on  which  it  was  entered  appears  to  be  daied 
on  Sunday;  courts  will  not,  on  such  grounds,  interfere  with  an  exe- 
cuted coniract.'^^  Where  a  judgment  was  obtained  in  a  coart  of  law, 
and  an  injunction  was  afterwards  issued  to  restrain  the  collection  of 
it,  which  injunction  was  dissolved  and  judgment  entered  on  the 
injunction  bond,  it  was  held  that  a  motion  to  vacate  the  latter  judg- 
ment, upon  an  allegation  that  the  original  judgment  had  been  satis- 
fied  by  payment  to  the  sheriff,  could  not  be  entertained ;  the  pro^.er 
course  would  have  been  to  plead  such  payment  or  have  satisfaction 
entered  on  the  record.^** 

§  881.    Illegality  of  Cause  of  Acdoiu 

An  apparent  exception  to  the  rule  stated  in  the  preceding  section 
is  that  in  some  jurisdictions  the  courts  exercise  the  power  to  open  or 
vacate  judgments  in  cases  where  the  consideration  on  which  they  are 
founded  is  tainted  with  illegality.  Usury  has  been  considered  a  good 
groand  for  calling  this  power  into  opera tion.^**  But  the  general  rule 
is  wise  and  salutary,  and  exceptions  of  this  kind  should  not  be  received 
with  any  degree  of  favor  where  the  party  objecting  (as  will  usually 
happen)  was  not  prevented  from  setting  up  the  illegality  as  a  defense 
to  the  action.  In  Georgia,  it  was  held  that  a  constitutional  provision 
that  the  courts  should  not  render  or  enforce  any  judgment  for  a 
demand  founded  on  slave  property  as  the  consideration,  did  not 


uo  Elder  v.  Bank,  Id  Eans.  242. 

»i  Baker  v.  Lukens,  85  Pa.  8t  140. 

iw Council  ▼.  Willis,  66  N.  Car.  359. 

i^AnderBon's  Appeal  (Pa.).  lAtl.  Hep. 
829;  Fleming  v.  Jencks,  22  111.  475.  But 
if  usurious  interest  has  been  paid  on  a 
Judgment-note  after  judgment  has  been 
entered  on  it,  that  does  not  make  it 
necessary  to  open  the  judgment  in  or- 
der to  give  the  debtor  proper  relief. 
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equitable  payment  on  the  Judgment  It- 
self to  the  amount  of  the  excess  of  in- 
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tion,  as  in  any  other  case  of  alleged 
payment,  until  the  facts  can  be  ascer- 
tained and  the  just  amount  applied  to 
the  j udgment.  6hsf er's  Appeal*  99  Pa. 
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authorize  them  to  vacate  a  jadgment  already  rendered  on  sacli  a 
demand.^ 

§  882.    Newly-discovered  Evidence. 

Where  facts  occur  after  judgment  (or  before  judgment  but  after 
the  time  when  the  party  can  avail  himself  of  them  in  the  action) 
showing  that  the  judgment  ought  not  to  be  enforced^  in  whole  or  in 
part,  relief  may  be  given  on  account  thereof,  on  motion  to  vacate  the 
judgment,  to  order  it  satisfied,  or  to  stay  proceedings  on  it,  accord- 
ing to  the  circumstances  of  the  particular  case.'*  But  the  party  must 
be  prompt  and  diligent.  A  judgment  will  not  be  vacated  on  the 
ground  of  newly-discovered  evidence,  when  it  appears  that  the  defend- 
ant, knowing  that  the  claim  sued  for  was  paid,  and  that  there  were 
receipts  for  its  payment,  yet  neglected  to  appear  and  make  efforts  to 
procure  evidence  of  the  same.'**  And  where  a  motion  for  a  new  trial 
has  been  overruled,  on  the  ground  that  the  newly-discovered  evidence 
on  which  the  application  is  based  is  not  of  sufficient  importance  for 
that  purpose,  the  same  evidence  cannot  be  made  the  basis  of  a  direct 
action  to  set  aside  the  judgment.^*' 

§  888.    Judgment  on  Beversed  Judgment. 

Where  suit  is  brought  in  one  state,  say  Colorado,  on  a  judgment 
rendered  by  a  trial  court  in  another  state,  say  Illinois,  and  judgment 
recovered  thereon,  and  subsequently  the  Illinois  judgment,  the  case 
being  removed  by  writ  of  error  to  the  appellate  court  of  that  state,  is 
reversed,  these  facts,  being  properly  brought  before  the  court,  consti- 
tute good  ground  for  vacating  the  judgment  in  Colorado.'*  Similarly, 
where  a  judgment  is  entered  on  a  warrant  of  attorney,  and  a  tran- 
script of  it  taken  to  another  county,  and  afterwards  the  original 

iMRansone  ▼.  Grist,  40  Ga.  241;  Inman  >"  Mayor  of  New  York  ▼.  Brady  (N. 

▼.  Jonea,  44  Ga.  44;  Bell  ▼.  Hanks.  66  T.).  22  N.  E.  Rep.  237. 

Ga.  274  iw  Heckling  v.  Allen.  16  Fed.  Rep. 

^Cooley  ▼.  Gregory,  IC  Wis.  808;  106;  i£tna  Ins.  Co.  v.  Aldrich,  88  Wi» 

Wells  V.  Wall.  1  Oreg.  295.  107. 

iM  Heathcote  ▼.  Haskins,  74  Iowa.  666, 
88  K.  W.  Rep.  417. 
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judgment  is  stricken  off  for  cause,  the  jadgment  in  the  other  eonnty 
falls  with  it.^^  On  analogous  principles,  when  the  defendant  in  a 
criminal  case  is  tried,  and  a  fine  imposed  on  him,  and  judgment 
entered  thereon  for  the  amount  of  the  fine  and  costs,  and  afterwards 
the  governor  remits  the  fine,  the  court  should,  on  motion,  vacate  the 
judgment  as  to  the  fine,  leaving  it  subsisting  as  to  the  oostB.*"* 

§  384.    Statutory  Groiinds  for  Vacating  JudgmentB. 

Hitherto  we  have  been  considering  what  may  be  called  the  com- 
mon law  grounds  for  vacating  judgments, — those  causes  which,  inde« 
pendent  of  statute,  are  recognized  as  sufficient  to  call  into  play  the 
inherent  power  of  courts  of  record  to  grant  relief  of  this  nature.  In 
many  of  the  states,  however,  the  matter  is  regulated  by  statutes, 
which  empower  the  courts  to  set  aside  judgments  for  certain  enumer- 
ated causes  within  a  limited  time.  Thus  in  ten  states,  the  laws 
authorize  the  court,  in  its  discretion  and  upon  such  terms  as  may 
be  just,  to  relieve  a  party  from  a  judgment  or  order  taken  against 
him  through  fraud  or  through  his  "mistake,  inadvertence,  surprise, 
or  excusable  neglect,"  provided  the  application  be  made  within  a 
certain  time  after  the  rendition  or  entry  of  judgment  (or  "after  notice 
thereof'*)  usually  six  months  or  a  year.^^  In  three  others  (Ohio,  Iowa, 
and  Kansas),  the  purport  of  the  statute  is  substantially  the  same, 
though  expressed  in  somewhat  different  language,  the  causes  speci- 
fied being  "unavoidable  casualty  or  misfortune  preventing  the  party 
from  prosecuting  or  defending,**  "fraud  practised  by  the  successful 
party  in  obtaining  the  judgment,"  mistake  of  the  clerk,  death  of  a 
party,  eto.^  In  (Tonnecticut,  the  statute  authorizes  the  vacation  of 
a  judgment  for  mistake,  accident,  or  other  reasonable  cause.'"'  The 
construction  of  these  terms  will  mainly  occupy  our  attention  through 

i<»  Banning  v.  Taylor,  24  Pa.  St  297.  vada  (1885),  §  8217;  Rev.  SUts.  Idaho 

swChisholm  v.  State,  42  Ala.  627.  (1887),  §  4229;  Code  Civil  Proc  Dmk.  § 

»i  Rev.  StatB.  Wis.  §  2832;  Code  of  148;  Code  Civil  Proc  Colo.  §  76. 

New  York,  §  724;  Code  Civil  Proc.  N.         ««Rev.  Stats.  Ohio  (1880),  §  53.H;  Rev. 

Car.  §  274;  Code  Civil  Proc  Cal.  §  478;  Code  Iowa  (1880),  §  3164;  Compiled  Laws 

Rev.  Stats.  Ind.  (1881),  §  896;  Rev.  Laws  Eans.  (1885),  §  4382. 

Vermont  (1880),  §  1422;  Genl.  Stats.  Ne-         »SGenl.  StaU.  Conn.  (1888),  §  112& 
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the  succeeding  sections.  Bat  before  passing  on»  it  is  necessary  to 
observe  that  these  statutes  are  exclusive  with  respect  to  the  causes 
which  they  enumerate  but  not  as  to  other  possible  causes.  That  is, 
if  a  party  seeks  relief  on  the  ground  of  one  of  the  causes  specified  in 
the  statute,  he  mast  bring  himself  well  within  its  terms  and  his  appli- 
cation must  be  made  within  the  time  limited.  But  the  fact  that  such 
and  such  causes  are  provided  by  statute  does  not  prevent  the  courts 
from  acting  on  other  causes,  just  and  reasonable  in  themselves  and 
good  at  common  law,  and  where  an  application  is  based  on  such  a 
ground,  outside  the  statute,  it  is  not  governed  by  the  statute,  in 
respect  to  the  time  of  moving  or  otherwise.''^ 

§  886.    Mistake. 

The  ground  of  ''mistake*'  specified  by  these  statutes  is  one  upon 
which  the  decisions  are  not  very  namerous,  inasmuch  as  it  usually 
blends  into  that  of  ''excusable  neglect. **  Nor  are  the  rulings  so  har- 
monious and  consistent  as  to  indicate  the  general  rules  in  any 
satisfactory  manner.  In  one  case,  the  defendant's  affidavit  stated  that 
it  wfis  necessary  for  him  to  make  inquiries  in  different  places  in  order 
to  ascertain  facts  preparatory  to  his  defense,  and  that  in  cfonsequence 
of  the  multitude  and  characterof  his  business  engagements  calling  him 
away  from  home,  he  mistook  the  time  within  which  he  was  to  answer. 
The  application  being  made  with  due  diligence,  and  merits  being 
shown,  it  was  held  that  the  judgment  by  default  against  him  should 
be  vacated.^  On  the  other  hand,  an  affidavit  that  the  party  defaulted 
mistook  the  court  in  which  his  case  was  pending  does  not  show 
sufficient  ground  for  setting  aside  the  judgment.^  But  where  the 
default  was  shown  to  have  been  caused  by  the  ignorance  of  the 
defendant  and  his  becoming  confused  between  a  civil  and  a  criminal 
action  touching  the  same  subject-matter  and  pending  at  the  same 
time,  this  was  considered  a  sufficient  excuse.'*^    In  an  action  to  set 

>MLadd  V.  Stevenson,  112  N.  Y.  825,  "» Johnson  y.  Eldred.  18  Wis.  483. 

19  N.  K  Rep.  842;  Cowles  v.  Haynes,  *»  Robertson  v.  Bergen,  10  Ind.  402. 

09  N.  Car.  406;  Bond  v.  Epley,  48  Iowa,  x^Bertline  v.  Bauer,  26  Wis.  486. 
600.    See  People  v.  O'Connell,  28  Cal. 
281. 
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aside  a  jadgment  on  the  gro  und  of  mistake,  if  the  complaint  fails 
to  make  explanation  of  the  mistake  or  the  causes  which  produced  it, 
it  fails  to  set  forth  facts  sufficient  to  constitate  a  cause  of  action."* 
The  mistake  which  will  justify  this  relief  may  also  be  the  mistake  of 
the  court.  But  ** wherever  it  may  be  found  that  inadvertence  or  mis- 
take is  held  to  be  a  ground  for  setting  aside  a  judgment,  it  will  be 
noticed  that  it  is  not  a  mistake  of  the  law,  or  an  inadvertent  conclu- 
sion by  the  court  as  to  what  the  law  is,  but  a  mistake  or  inadvertence 
in  doing  something  not  intended  to  be  done."  '*''  And  where  the 
judgment  entered  on  the  journal  is  different  from  what  was  intended 
by  the  court,  but  is  shown  to  be  such  as  otight  to  have  been  rendered, 
it  will  not  be  vacated  or  modified  as  entered  by  mistake.*^ 

§  386.    Surprise. 

Under  a  statute  which  empowers  the  court,  within  a  year  after 
notice  of  a  judgment,  to  relieve  a  party  therefrom  on  the  ground  of 
"surprise,"  the  fact  that  the  party  was  surprised  by  a  ruling  of  the 
court,  refusing  to  continue  the  cause  on  his  motion,  is  not  sufficient."^ 
It  is  probable  that  the  species  of  surprise  primarily  contemplated  by 
these  statutes  is  that  which  results  from  the  taking  of  a  judgment 
against  a  party  in  violation  of  an  agreement  or  understanding  that 
the  case  should  be  continued  or  not  pressed,  or  not  brought  to  trial,^ 
though  that  is  also  a  kind  of  fraud.  In  a  recent  case  in  West  Vir* 
ginia,  the  facts  were  as  follows :  An  action  was  brought  in  1875  in 
the  county  court,  and  two  years  later  it  was  transferred  to  the  circuit 
court,  no  order  except  continuances  being  made  in  it  after  such 
transfer.  The  judge  of  the  circuit  court  could  not  preside  at  the 
trial,  and  in  1887  the  plaintiff,  in  the  absence  of  the  defendant  and 
his  counsel,  caused  a  special  judge  to  be  elected,  and,  without  the 
knowledge  of  the  defendant,  the  case  was  tried,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff.     The  defendant,  being  notified 

»> Douglass  ▼.  Brooks,  38  Cal.  670.  «>  Breed  v.  Ketchum.  61  Wis.  164,  7 

»*  Cooper  V.  Duncan,  20  Mo.  App.  N.  W.  Rep.  560.    See  Winter  T.  States 

855.  18  Qa.  875. 

^<>  Murphy  v.  Swadner,  84  Ohio  6t  *^8ee,iupra,%92SL 

672. 
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of  such  judgment,  moved  the  ooart  to  set  the  same  aside  because  of 
the  facts  above  stated,  and  upon  his  affidavit  alleging  surprise  and 
the  full  payment  of  the  debt  sued  on,  the  ciroait  oomrt  set  aside  the 
judgment  and  awarded  the  defendant  a  new  trial.  In  this,  it  was 
held  there  was  no  error.'^'  So  again,  where  the  respondent  to  a 
petition  for  a  writ  of  prohibition  files  a  demurrer  and  answer,  and  the 
demurrer  is  overruled,  and  jndgment  absolute  given  against  him  on 
the  insufficiency  of  his  answer,  when,  in  the  absence  of  a  motion  for 
judgment  on  the  pleadings,  he  expected  that  only  the  demurrer  would 
be  passed  on,  a  motion  to  vacate  the  judgment,  for  surprise*  will  be 
granted.^ 

§  337.    Casualty  or  XOsfortane. 

As  we  have  already  stated,  it  is  only  in  three  states  that  ''una* 
voidable  casualty  or  misfortune  preventing  the  party  from  defending 
or  prosecuting"  is  specifically  named  as  a  ground  for  vacating  judg- 
ments* Yet  the  decisions  under  this  clause  are  of  general  impor- 
tance. For  it  cannot  be  doubted  that  failure  to  appear  in  oonse* 
quence  of  an  unavoidable  casualty  or  misfortune  would  be  a  case  of 
"excusable  neglect"  within  the  statutes  in  other  states.  An  affidavit 
that  the  defendant  was  prevented  from  being  present  at  the  trial  by 
an  unavoidable  railroad  accident,  shows  a  sufficient  ground  for  vacat-^ 
ing  a  judgment  against  him  on  default,  if  it  appears  that  be  has  a 
good  defense.*^  But  that  the  party  wrote  to  an  attorney  to  appear 
for  him,  though  without  disclosing  his  defense,  and  had  no  knowledge 
that  his  letter  was  not  delivered  to  the  attorney  until  after  the  judg* 
ment  was  rendered  and  the  court  had  adjourned,  is  not  a  sufficient 
excuse.*^*  That  the  defendant  was  of  unsound  mind  and  therefore 
incompetent  to  make  an  intelligent  defense  to  the  action,  is  such  a 
casualty  or  misfortune  as  will  authorize  the  court  to  vacate  a  judg- 
ment against  him.^'    If  a  party  is  deprived  of  the  opportunity  .to- 

«*  Bennett  v.  Jackson,  (W.  Va.)  11  S.  «•  School  District  v.  Lovejoy,  16  Fed. 

£.  Rep.  784.  Rep.  828. 

si^Heilbron  v.  Campbell  (Cal.),  28  Pac.  ^"^  Bean  v.  Haffendorfer,  84  Ey.  685,. 

Rep.  1082.  2  S.  W.  Rep.  656;  8  S.  W.  Rep.  18a 

«»  Omro  V.  Ward,  19  Wis.  282. 
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intorpose  a  meritorioas  defense  by  being  detained  as  a  convict  in  the 
penitentiary,  the  court  may,  on  a  proper  application  after  his  release, 
open  the  default  and  vacate  the  judgment.^  But  mere  ignorance  of 
the  English  language  is  not  a  sufficient  ground  for  such  relief,  if  the 
defendant  knew  that  a  suit  had  been  commenced  against  him.*^ 


§  838.    Sickness  of  Defendant. 

In  some  of  the  states,  it  is  held  thai  the  illness  of  a  party,  occur- 
ring on  or  continuing  through  the  day  of  trial,  and  so  severe  as  to  con- 
fine him  to  his  house  and  prevent  him  from  attending  the  court  and 
trying  his  suit,  is  such  an  "unavoidable  casualty  or  misfortune"  as 
entitles  him  to  have  the  judgment  against  him  set  aside.*"*  And  in 
other  states,  this  is  considered  a  case  of  "excusable  neglect.**"*  But 
in  some  few  jurisdictions  there  is  a  manifest  reluctance  to  admit 
sickness  as  a  sufficient  excuse.  In  Georgia,  a  motion  to  set  aside  a 
judgment  by  default,  on  the  ground  that  the  defendant  was  sick 
when  it  was  rendered  and  could  not  put  in  his  plea,  was  overruled, 
no  reason  being  shown  why  the  plea  was  not  filed  before  the  trial 
term.***  And  in  Indiana,  the  latest  rulings  decide  tbat  a  judgment 
should  not  be  vacated  because  the  defendant  was  too  sick  to  be  pres- 
ent  at  the  trial,  as  he  might  have  appeared  by  attorney.^  This 
seems  to  be  the  doctrine  also  in  Illinois.'"  In  one  case  the  defend- 
ant showed  that  he  was  confined  to  his  house,  during  the  pendency 
of  the  action,  by  a  wound  in  the  foot,  but  the  court  refused  to  open 
the  judgment.^  The  sickness  of  a  member  of  the  defendant's  family 
may  be  a  ground  upon  which  the  judge  may  grant  a  continuance,  but 
it  is  not  a  reason  for  setting  aside  a  default.^ 


«w  Bunnell  v.  R  W.  &  O.  R  Co..  12 
Hun.  218. 

^  Heisterhagen  v.  Garland,  10  Mo.  66. 

<»Qheer  v.  Hubor,  82  Eant.  819,  4 
Pac  Rep.  290;  Luscomb  v.  Maloy,  26 
Iowa,  444. 

^^Sage  V.  Matheney,  14  Ind.  869; 
Flanagan  v.  Patterson.  78  Ind.  614; 
Monroe  ▼.  Paddock,  76  Ind.  422;  De- 


prleat  ▼.  Patterson,  85  N.  Car.  876; 
Goodhue  v.  Meyers,  68  Tex.  405. 

s**  Cannon  v.  Harrold,  61  Ga.  158. 

***  Jonsson  ▼.  Lindstrom,  114  Ind.  158, 
16  N.  £.  Rep.  400. 

»« Shaffer  v.  Sutton,  49  IlL  506;  Ed- 
wards V.  McKay,  78  111.  570. 

s*  Gardenhira  v.  Vinson,  89  Ark.  270. 

"•Skinner  ▼.  Bryce,  76  N.  Car.  »7. 
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§  889.    Siokiiess  of  CtotmseL 

It  is  held  by  several  very  respectable  aathorities  that  the  illness  of 
defendant's  eounsel,  so  severe  as  to  prevent  him  from  appearing  and 
tiying  the  ease,  is  a  good  ground  for  vacating  the  judgment.^  This, 
however,  has  been  fairly  denied.^  It  seems  reasonable  to  hold  that 
SQch  an  excuse  would  not  be  sufficient  if  the  party  had  any  oppor- 
tunity to  retain  other  counsel,  or  otherwise  to  escape  the  default  or 
verdiet.  Bat  if  the  attorney's  illness  was  so  sudden  that  there  was 
no  time  to  employ  other  counsel,  or  if  it  was  unknown  to  the  defend- 
ant, or  he  was  unable  to  act  in  the  matter,  or  no  one  was  present  to 
ask  for  a  continuance,  it  would  be  manifestly  unjust  to  visit  the  mis- 
fortune upon  the  defendant  who  was  guilty  of  no  carelessness  or  lack 
of  diligence.  And  indeed  the  cases  hold  that  if  both  the  attorney  and 
the  defendant  were  sick,  whereby  the  former  was  prevented  from 
attending  to  the  case  and  the  latter  was  prevented  from  retaining 
other  counsel,  the  judgment  should  be  vacated.^  Whether  the  ill- 
ness or  death  of  a  member  of  the  attorney's  family  occurring  at  such 
a  juncture  as  to  draw  him  away  from  the  case,  is  a  sufficient  ground 
for  relief,  is  an  unsettled  question.^  But  without  doubt  it  should 
be  decided  on  the  lines  above  laid  down  with  respect  to  the  counsel 
himself.  In  a  case  where  the  defendant  employed  a  prominent  attor- 
ney, who  died  three  weeks  before  the  return  term,  and  whose  death 
was  conspicuously  noticed  in  the  newspapers,  and  the  defendant 
then  neglected  to  employ  other  oounsal,  and  suffered  a  default,  it  was 
held  that  he  was  not  entitled  to  have  the  judgment  vacated.^ 

§  340.    Excusable  Neglect. 

The  "excusable  neglect"  of  the  defendant  is  specifically  mentioned, 
in  the  statutes  of  several  states,  as  one  of  the  grounds  upon  which 

wWilmarth  v.  Gatfleld,  1  How.  Pr.  «•  Harvey   v.  Wilson.  44   Ind.   281; 

62;  Bristor  ▼.  Galvin,  62  Ind.  852;  Stout  Goodhue  v.  Meyers.  58  Tex.  405. 

V.  Lewis,  11  Mo.  488.  «>  Compare  Powell  v.  Washington,  15 

»  Clark  ▼.  Ewing,  98  III.  572;  McFar-  Ala.  808,  wilh  Stout  v.  Lewis.  11  Mo.  488. 

land  V.White,  18  La.  Ann.  894.  ^^Kivett  v.  Wynne,  89  N.  Car.  89. 
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judgments  may  be  set  aside.^    And  tinder  this  designation  may  be 
classed  the  unavoidable  absence  of  the  party.     Thas  where,  on  the 
second  day  of  the  term,  the  defendant  in  a  salt  in  which  no  answer 
had  yet  been  put  in  was  compelled  to  appear  before  the  grand  jury, 
and  was  still  before  them  when  the  court  adjourned  at  a  time  earlier 
than  usual,  and  did  afterwards  file  his  answer  with  the  clerk  on  the 
same  day,  it  was  held  that  he  was  entitled  to  have  a  judgment  by 
default  rendered  against  him  on  the  said  second  day  set  aside.^   So 
also  where  the  defendant  was  necessarily  absent  in  the  actual  mili- 
tary service  of  the  United  States;  ^  and  so  where  his  failure  to  appear 
was  on  account  of  his  compulsory  attendance  on  the  federal  court 
elsewhere.^    A  default  will  be  set  aside  when  the  defendant  relied 
on  the  assurance  of  a  co-defendant  and  of  competent  counsel  that 
the  co-defendant's  answer  was  a  perfect  defense  and  would  protect 
both ;  ^  or  that  he  need  not  trouble  himself  about  the  joint  obligation, 
as  the  other  makers  would  pay  it,  his  name  having  been  forged;*''  or 
where  he  relied  on  the  statement  of  the  plaintiff's  assignor  as  to  the 
purpose  of  the  suit.*""     But  the  fact  that  jhe  defendant  supposed  a 
summons  which  was  served  on  him  to  be  a  paper  in  another  cause 
pending  between  himself  and  the  plaintiff,  and  for  that  reason  took 
no  measures   to  answer  it,  is  not  excusable  neglect.*"*      However, 
where  the  officer  did  not  read  or  give  a  copy  of  the  summons  to  the 
defendant,  but  told  him  it  was  a  subpoena  for  him  as  a  witness  in  a 
case  pending  in  another  court  than  the  one  from  which  the  summons 
issued,  and  the  defendant  did  not  learn  the  truth  until  too  late,  this 
was  held  a  sufficient  excuse.'^     If  the  party's  negligence  is  withoat 
excuse  or  justification,  he  must  suffer  the  consequences.^    And  it  is 
gross  negligence  to  pay  no  attention  to  an  action  for  eighteen  months 
after  service  of  process.^    In  a  case  in  North  Carolina,  it  appeared 

See  Boyle  v.  Bolstien  (CaL),  16  Pac.  <»WIcke  v.  Lake,  21  Wis.  4ia 

Rep.  898.  ^  Rowland  v.  Jones.  2  Heisk.  S81. 

«M  Supra,  %  884   See  Egan  ▼.  Rooney,  «  Birch  v.  Franu,  T7  Ind.  IW. 

88  How.  Pr.  121.    And  see  Keith  v.  Mc-  » White  v.   Snow.  71    N.  Car.  238. 

Oaffrey,  145  Mass.  18,  12  N.  E.  Rep.  See  State  v.  O'Neil.  4  Mo.  App.  221. 

419.  *»  Hite  ▼.  Fisher,  7«  Ind.  281. 

»8Frazier  v.  Bishop,  29  Miss.  447.  ^^  Brand  ▼.  Stafford.  28  La.  Ann.  51. 

»« Piper  ▼.  Aldrich,  41  Mo.  421.  mi  Qrootemaat  v.  Tebel,  89  Wis.  676. 

»Tullis  V.  Scott,  88  Tex.  687. 
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that  the  defendant  had  subpoenaed  witnesses  and  supposed  they 
would  be  present;  he  had  also  retained  counsel  and  fully  informed 
him  of  bis  defense;  he  thought  his  own  presenoe  at  the  trial  would 
not  be  necessary,  and  therefore  did  not  attend.  But  the  witnesses 
failed  to  appear,  and  there  was  no  one  to  ask  for  a  continuance, 
wherefore  a  judgment  was  taken  against  him.  The  court  held  that 
his  negligence  was  inexcusable  and  the  judgment  should  not  be 
opened.^  Nor  is  it  a  case  of  excusable  neglect  when  the  only  rea- 
son for  not  filing  an  answer  in  time  was  that  the  peculiar  nature  of 
the  case  required  more  than  the  usual  time  in  the  preparation  of  an 
answer  and  the  attorney  could  not  give  it  his  undivided  attention.*** 
A  verdict  and  judgment  will  not  be  set  aside  on  the  ground  that  the 
defendant  has  been  prevented,  by  a  mistake  and  without  fault,  from 
being  represented  at  the  trial  and  making  his  defense,  when  the 
defense  which  he  sets  up  in  the  affidavits  in  support  of  his  motion  is 
entirely  new  and  not  disclosed  by  the  original  pleadings.**^ 

§  341.    Negligence  of  Attorney. 

In  a  majority  of  the  states,  the  courts  have  steadily  refused  to 
eet  aside  a  judgment  on  the  sole  ground  of  the  neglect,  careless- 
ness, or  mistake  of  the  attorney  for  the  party  against  whom  it  was 
rendered.  The  act  or  omission  of  the  attorney  is  the  act  or  omis- 
sion of  the  client,  and  no  negligence  will  be  excusable  in  the  former 
which  would  not  be  excusable  in  the  latter.^  This  view  has  recently 
found  expression  in  a  case  in  Kansas,  of  which  the  circumstances 


••Waddell  ▼.  Wpod.  64  N.  Car.  824. 

M«  Bailey  v.  Taaf e,  29  Cal.  422. 

s«Eehler  ▼.  New  Orleans  Ins.  Co.,  28 
Ped.  Rep.  709. 

«•  Babcock  ▼.  Brown,  25  Vt  550.  60 
Am.  Dec  290;  DaviBon  ▼.  HefiFron,  81 
Vt.  687;  Burke  v.  Btokely,  65  N.  Car. 
569;  Foster  ▼.  Jones,  1  HcCord,  116; 
Tarrant  Co.  v.  Lively,  26  Tex.  Supp.  899; 
Welch  Y.  Challen,  81  Eans.  696.  8  Pac. 
Rep.  314;  Ereite  v.  Ereite.  98  Ind.  588; 
Spanlding  v.  Thompson,  12  Ind.  477,  74 
JLedl  Dec.  221;  Jones  v.  Leech,  46  Iowa, 


186;  Niagara  Ins.  Co.  ▼.  Rodecker,  47 
Iowa.  162;  Ordway  ▼.  Suchard.  81  Iowa, 
481;  State  v.  Elgin,  11  Iowa,  216;  Bos- 
byshell  V.  Summers,  40  Mo.  172;  Austin 
Y.  Nelson.  11  Mo.  192;  Gehrke  ▼.  Jod, 
59  Mo.  522;  Eerby  v.  Chadwell.  10  Mo. 
892;  Matthis  v.  Cameron,  62  Mo.  504; 
Merritt  v.  Putnam,  7  Minn.  498.  (Gil. 
899);  Smith  v.  TuDStead.  56  Cal.  175; 
People  V.  Rains.  28  Cal.  127;  Ekel  v. 
Swift,  47  Cal.  620;  Harper  y.  Mallory, 
4  Nevad.  447. 
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were  so  nnnsnally  severe  as  to  deserve  somewhat  detailed  mentioii. 
It  appeared  that  the  plaintiff  resided  in  Kansas  and  the  defendants 
in  another  state ;  that  the  defendants  employed  an  attorney  in  Kan- 
sas to  file  an  answer  and  attend  to  the  case;  that  the  attorney  never 
filed  such  answer,  but,  before  the  time  for  filing  it  had  expired,  he 
left  the  state,  and  never  returned,  and  no  answer  was  ever  filed  in 
the  case;  that  after  more  than  four  months  had  elapsed  since  the 
defendants  made  default  by  not  filing  an  answer,-  a  judgment  was 
rendered  against  them  in  accordance  with  the  prayer  of  the  plain- 
tiff's petition;  that  the  defendants  bad  no  knowledge  of  the  negli- 
gence of  their  attorney,  or  of  the  rendition  of  such  judgment,  until 
a  long  time  after  both  had  occurred;  that  the  attorney  was  insolvent ; 
and  that  the  defendants  had  a  good  defense  to  the  action.     It  was 
held  that  neither  of  these  circumstances,  nor  all  combined,  could  be 
considered  such  an  "unavoidable  casualty  or  misfortune  preventing 
the  party  from  defending"  the  action,  that  the  defendants  could  have 
the  judgment  vacated  and  be  let  in  to  defend.^    It  is  generally  held 
that  the  attorney's  neglect  to  file  a  plea  in  the  action  will  not  jus* 
tify  the  setting  aside  of  a  judgment   by  default.*^    But  a  case  in 
New  York  holds  that  where  the  defendant's  counsel  omitted  to  enter 
a  plea,  and  the  neglect  of  the  client  to  examine  the  records  to  see 
whether  his  plea  was  on  file  was  excusable,  there  was  good  ground 
to  open  the  judgment.^    Where  a  party  had  time  to  give  his  per- 
sonal attention   to  the  defense  of  the  action  before  a  default  was 
entered,  and  he  failed  to  do  so,  it  was  held  that  the  fact  that  coun- 
sel, whom  he  supposed  he  had  engaged  to  make  his  defense,  omitted 
to  do  so,  did  not  make  it  imperative  on  the  court  to  set  aside  the 
default.^    Nor  will  a  default  be  vacated  because  the  attorney  mis- 
calculated the  time  within  which  he  was  required  to  answer.*"     Nor 
because,  after  preparing  a  demurrer,  he  failed  to  file  it  in  time,  in 
consequence  of  a  mistake  on  his  part  as  to  the  day  on  which  the  time 

M7  Welch  V.  Challen,  81  Eans.  696.  8  Lively,  26  Tex.  Sapp.  899;  Jones  v. 

Pac.  Rep.  814  Leech,  46  lows,  186. 

^  Austin  V.  Nelson,  11  Mo.  192;  Ear-         <«  Clark  y.  Lyon,  2  Hilt  91. 
by  V.  Chadwell.  10  Mo.  892;  Harper  v.         «>Schroer  v.  Wessell,  89  Dl.  lia. 
Mallory,  4  Nevad.  447;  Tarrant  Co.  ▼.        »i  Smith  ▼.  WaUon,  28  Iows,2ia 
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for  filing  would  expire.^  Nor  will  the  client  be  relieved  from  the 
operation  of  a  judgment  rendered  by' reason  of  the  inezousable  neg- 
lect of  his  attorney  in  so  conducting  the  case  that  it  was  defaulted, 
although  there  may  have  been  a  sufficient  defense.** 

On  the  other  hand,  it  is  held  in  a  few  states  (and  notably  in  New 
York)  that  the  negligence  of  the  attorney  is  a  sufficient  ground  for 
setting  aside  the  judgment,  provided  the  client  himself  was  not 
directly  in  fault.*^  A  party  may  be  relieved  from  a  judgment 
obtained  against  him  by  reason  of  the  negligence,  ignorance,  or  fraud 
of  his  attorney,  without  compelling  him  to  resort  to  an  action  against 
the  attorney  or  show  the  latter  to  be  insolvent.*"^  And  even  in  the 
states  which  generally  adhere  to  the  stricter  rule,  there  is  a  disposi- 
tion  to  relax  it  somewhat  under  exceptional  circumstances.  Thus, 
where  an  attorney  overlooked  the  case  on  the  trial-calendar,  by  rea- 
son of  its  being  placed  thereon  under  a  title  calculated  to  mislead, 
and  the  case  was  called  and  defaulted,  and  there  was  a  meritorious 
defense,  it  was  held  that  the  default  and  judgment  rendered  thereon 
might  be  set  aside,  application  being  made  at  the  same  term.^  So 
where  it  was  made  to  appear  by  affidavit  of  defendant's  attorneys 
that  the  reason  why  they  they  did  not  appear  and  file  an  answer  was 
on  account  of  an  accidental  misplacement  of  the  petition  and  notice 
handed  to  them  by  the  plaintiff,  whereby  the  case  was  overlooked  by 
them  in  examining  their  papers  at  the  commencement  of  the  term, 
in  order  to  ascertain  what  cases  they  had  to  attend,  it  was  considered 
that  setting  aside  the  default  was  no  abuse  of  discretion.*^    Bo  it  is 


» People  ▼.  Bains,  28  Cal.  127. 

**Bmmbaagh  y.  Stockman,  88  Ind. 
588. 

»«|^B8h  Y.  Whetmore,  88  Barb.  159; 
Curtis  ▼.  Ballagb,4  Edw.  Cb.  689;  Clark 
V-  Lyon,  2  Hilt  91;  Phillips  v.  Hawley, 
6  Johns.  129;  Tripp  v.  Vincent,  8  Paige, 
180;  Millspangh  ▼.  McBride,  7  Paige, 
509,  84  Am.  Dec  860;  Meacbam  y.  Dud- 
ley. 6  Wend.  614.  And  see  also  Tbomp- 
son  ▼.  Goulding,  5  Allen,  82;  Bradford 
V.  Coit,  77  N.  Car.  72;  Griel  v.  Vernon, 
65  N.  Car.  76;  Hanson  v.  Micbelson,  19 
Wis.  498;  Babcock  v.  Perry.  4  Wis.  81. 
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But  tbe  mere  fact  tbat  tbe  defendant 
wrote  to  an  attorney  requesting  bim  to 
enter  an  appearance  for  bim,  which  the 
attorney  failed  to  do,  in  consequence 
of  which  judgment  was  entered  by  de- 
fault, does  not  make  out  such  a  case  of 
"excusable  neglect"  as  would  justify 
the  court  in  vacating  the  judgment 
Burke  v.  Stokely,  65  N.  Car.  569. 

«» Sharpy.  Mayor  of  New  York,  81 
Barb.  578. 

»•  Allen  y.  Hoffman,  12  111.  App.  678. 

»'  Ordway  y.  Suchard,  81  Iowa,  481. 
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proper  to  vacate  an  order  of  dismissal,  on  motion  of  the  plaintiff*8 
attorney,  supported  by  his  statement  that  he  had  consented  to  the 
dismissal  im providently,  and  accompanied  by  his  ofifer  to  refund  the 
costs  paid  by  the  defendant  after  notice  of  the  motion."*  The  negli- 
gence of  any  person  who  is  delegated  or  employed  by  the  attorney  to 
attend  to  the  case  or  take  his  place  is  of  course  imputable  to  the 
attorney  himself,  and  will  not  be  excusable  in  the  one  unless  it  would 
have  been  in  the  other.^  The  attorney  for  the  defendants  in  a  suit, 
being  necessarily  absent  at  the  return  term,  employed  another  attor- 
ney to  appear  for  him  and  gave  him  the  name  of  the  case  as  "Web- 
ster V.  Harris  &  Williams.**  The  case  was  entered  upon  the  docket 
"Webster  v.  McMahon  etc.**  The  substitute,  not  knowing  the  eases 
to  be  the  same,  did  not  enter  an  appearance,  and  judgment  was  taken 
by  default.    The  court  refused  to  set  it  aside.^ 


§  842.    Misunderstandiiig  of  CounseL 

A  misunderstanding  between  the  defendant  in  an  action  and  an 
attorney,  as  to  whether  the  latter  had  been  retained  or  not,  in  conse- 
quence of  which  the  judgment  goes  by  default,  will  be  good  ground, 
provided  the  mistake  was  genuine,  for  setting  aside  the  judgment.^ 
So  where,  in  consequence  of  a  misunderstanding  between  a  defend- 
ant and  his  attorney,  attributable  to  the  negligence  of  a  third  person, 
the  real  defense  is  not  interposed,  and  he  does  not  discover  the  fact 
until  after  judgment  has  been  recovered  against  him,  it  is  no  abase 
of  discretion  to  vacate  the  judgment.***  Bo  in  a  case  where  the 
defendant  in  a  judgment  by  default  applied  to  the  court  to  open  the 
same,  and  showed  in  his  affidavit  that  he  believed  the  case  was  being 
defended  in  his  behalf  by  the  attorneys  who  represented  his  co-defend- 
ants, and  the  record  entries  in  the  early  stages  of  the  cause  showed 
that  those  attorneys  appeared  for  "the  defendants"  generally,  and 

SM  Benwood  Co.  v.  Tappan,  66  Miss.  McEinley  v.  Tattle,  84  Cal.  285;  Beatty 

659.  Y.  O'Connor,  106  Ind.  81.  5  K.  £.  Rep. 

«•  Davison  v.  Heflron.  81  Vt  687.  880. 

»>  Webster  v.  McMafaan,  18  Mo.  682.  «>  Dixon  v.  Lyne  (Ey.),  10  S.  W.  Rep. 

KiPanesi  v.  Boswell,  12  Heisk.  828;  469. 
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there  was  shown  to  be  a  good  defense  on  the  merits,  it  was  held  that 
good  cause  appeared  for  opening  the  judgment.^ 

§  348.    Unavoidable  Absence  of  CounseL 

Where,  in  the  unavoidable  absence  of  the  defendant's  attorney  (as, 
when  he  is  engaged  in  trying  a  case  in  another  court,  which  was 
begun  before  the  plaintiff's  case  was  called,  and  is  unexpectedly  pro- 
tracted) a  judgment  is  entered  for  the  plaintiff,  if  all  appears  to  have 
been  done  in  good  faith,  and  the  defendant  could  not  proceed  with- 
out his  counsel,  and  there  is  a  meritorious  defense,  the  cases  gener- 
ally hold  that  this  will  be  good  ground  for  vacating  the  judgment.^ 
But  in  Georgia  the  courts  consider  that  the  fact  that  counsel  bad  pro- 
fessional business  in  two  justice's  courts  on  the  same  day,  and  was 
absent  from  one,  believing  he  had  leave  of  absence  to  attend  to  busi- 
ness in  the  other,  is  no  cause  for  setting  aside  a  judgment  rendered 
during  his  absence,  when  it  appears  from  the  magistrate's  return 
that  he  neither  had  leave  of  absence  nor  any  sufficient  reason  to 
think  he  had.** 


§  844.    Fraud  of  Attorney. 

If  an  attorney  corruptly  sells  out  his  client's  interest  to  the  other 
side,  a  judgment  thus  obtained  may  be  set  aside  on  the  charge  of 
fraud.  So  also,  if  a  plaintiff  is  guilty  of  so  influencing  the  attor- 
ney of  the  defendant  by  the  payment  of  money  without  the  knowl- 


*"*Kupferle  v.  Merchants'  Kat  Bank, 
82  Ark.  717.  See  a  similar  case.  Heaps 
Y.  Hoopes.  68  Md.  888,  12  Atl.  Rep.  882. 

»4McArthur  ▼.  Slauson,  60  Wis.  298, 
19  N.  W.  Rep.  45;  Beall  v.  Marietta,  45 
Ga.  28;  Stout  y.  Lewis,  11  Mo.  488.  In 
a  case  in  Indiana,  the  defendant  moved 
to  set  aside  a  default  and  judgment 
against  him,  and  filed  affidavits  in  sup- 
port of  his  motion.  The  affidavits  dis- 
closed that  he  had  employed  counsel  to 
defend  for  him.  and  had  caused  a  sub- 
poena to  issue  for  his  witnesses;  that 
he  had  beeu  prevented  from  attending 


court  himself  by  the  dangerous  illness 
of  his  wife;  and  that  his  attorney,  be- 
ing provost- marshal  of  the  district,  had 
been  so  engaged  in  enforcing  the  draft 
that  be  had  been  unable  to  attend  the 
court,  and  had  neglected  to  speak  to 
any  other  attorne}'^  to  represent  him  in 
the  case.  The  affidavits  also  disclosed 
a  meritorious  defense  to  the  action.  It 
was  held  that  the  motion  to  set  aside 
the  judgment  should  have  been 
granted.    Hill  v.  Crump,  24  Ind.  291. 

«» Western  &  A.  R  Co.  v.  Pitts,  79 
Qa.  582,  4  S.  £.  Rep.  921. 
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edge  or  consent  of  his  client,  as  to  make  it  the  interest  of  sach  attor- 
ney that  the  plaintiff  should  obtain  a  judgment  against  his  client,  and 
such  attorney,  in  the  absence  of  his  client,  does  not  make  any  oppo* 
sition  to  the  rendition  of  the  judgment  in  favor  of  the  plaintiff,  a  new 
action  may  be  maintained  by  the  defendant  to  set  aside  such  jadg« 
ment  and  open  the  case  for  a  new  and  fair  hearing.** 

§  846.    Misiiifonnation  as  to  Time  of  Trial. 

Where  the  affidavit  in  support  of  a  motion  to  set  aside  a  default 
shows  that  the  defendant  and  his  counsel  had  been  in  attend- 
ance upon  the  court  until  the  announcement  was  made  by  the  judge 
that  the  case  would  not  be  tried  at  that  term,  and  that  upon  the  faith 
of  this  statement  they  left  the  court,  after  which  a  judgment  by  default 
was  entered,  and  the  affidavit  also  discloses  a  meritorious  defense, 
there  will  be  good  cause  for  opening  the  default."'  Where  defend- 
ant and  his  attorney  both  resided  out  of  the  county,  and  the  latter 
overlooked  the  fact  that  the  law  had  been  changed  so  as  to  fix  the 
term  of  court  at  an  earlier  date,  and  relied  on  the  assurance  of  the 
judge  at  a  former  term  that  nothing  would  be  done  in  the  case  with- 
out notice  to  him,  it  was  held  that  there  was  no  abuse  of  discretion 
in  setting  aside  the  default,^ 


Pabt  YII.    Pbaotiob  on  Yaoating  Judombhtb. 

§  846.    Notice  of  Application. 

Where  the  power  to  vacate  judgments  depends  upon  such  stata- 
tory  provisions  as  we  have  been  considering,  it  is  generally  requisite 
that  notice  of  the  application  be  given  to  the  other  party.  But  at 
common  law  this  is  not  always  necessary.     It  is  not  irregular  for  a 

s<i6Haverty  v.  Haverty,  85  Kans.  488,  Ind.  402;  Sanders  y.  Hall.  87  Kana.  871. 

11  Pac.  Kep.  864;  Beck  v.  Bellamy.  98  15  Pac.  Rep.  197. 

N.  Car.  129.  >>>  Jean  v.  Hennessey,  74  Iowa,  848. 

WRallifl  V.  Baldwin.  29  Ind.  16,  92  87  N.  W.  Rep.  771;  BuenaYiita  Co.  ▼. 

Am.  Dec.  380;  Cruse  v.  Cun^.ngham,  79  Railroad,  49  Iowa,  657. 
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court  to  set  aside  during  the  term  a  judgment  rendered  by  it,  without 
notice  to  the  defendant.  It  cannot  be  assumed  that  the  want  of  notice 
was  prejudicial  to  him,  the  court  having  authority  to  set  aside  such 
judgment  despite  any  objections  he  could  make.**  And  in  one  case 
this  was  done,  without  notice,  although  the  docket  had  been  closed, 
the  plaintiff's  counsel  had  left  the  court,  and  a  similar  motion  had 
been  previously  refused.*'*  But  after  the  term  the  case  is  different. 
Then  the  parties  are  no  longer  before  the  court,  actually  or  construct- 
ively, and  a  judgment  cannot  be  set  aside  on  motion  without  notice 
to  the  adverse  party  or  his  representatives.*"  The  notice  should  in 
general  be  addressed  to  and  served  upon  the  party  himself.  But  it  is 
held  that  the  authority  of  an  attorney  so  far  continues  after  final 
judgment  that  service  on  him  of  notice  of  a  motion  to  vacate  the 
judgment  for  fraud  in  obtaining  it  will  bind  his  client.*'*    And  no 


"* Smith  V.  RobiDBon,  11  Ala.  270; 
Rich  Y.  ThorotOD,  69  Ala.  478;  Desribes 
▼.  Vf  ilmer.  69  Ala.  25,  44  Am.  Rep.  601; 
Lake  ▼.  Jones,  49  Ind.  297;  Burnside  v. 
Ennis.  48  Ind.  411;  Yancy  ▼.  Teter,  89 
Ind.  805. 

«o  Allison  ▼.  Whittier  (N.  Car.),  8  8. 
£.  Rep.  838. 

s^Ungram  ▼.  Belk.  2  Rich.  Ill;  Mar- 
tindale  v.  Brown,  18  Ind.  284;  Smith  ▼. 
Chandler,  13  Ind.  518;  Lake  ▼.  Jones, 
49  Ind.  297;  Burnside  ▼.  Ennis.  48  Ind. 
411;  Yancy  ▼.  Teter,  89  Ind.  805;  Lane 
T.  Wheless,  46  Miss.  666;  Coleman  v. 
McAnulty,  16  Mo.  178;  Nuckolls  v.  Ir- 
win. 2  Nebr.  60;  Hettrick  ▼.  Wilson.  12 
Ohio  St  186.  80  Am.  Dec.  887. 

«*  Beach  t.  Beach.  48  N.  W.  Rep.  701. 
In  this  case  the  supreme  court  of  Da- 
kota discussed  the  point  in  the  follow- 
ing manner:  "Difl  the  court  have  juris- 
diction of  the  plaintiff  for  the  purpose 
of  determining  said  motion?  The  gen- 
eral rule  undoubtedly  is  that  the  power 
of  an  attorney  under  a  general  retainer 
expires  when  judgment  is  finally  ren- 
dered, for  usually  there  no  longer  ex- 
ists any  occasion  for  his  services.  The 
judgment  is  the  final  determination  of 
the  matters  about  which  the  attorney 


was  retained.  Macbeath  v.  Cook.  1 
Moore  &  P.  518.  But  this  is  not  so  for 
every  purpose,  for  at  the  common  law 
the  attorney's  power  was  supposed  to 
continue  a  lufflcient  length  of  time 
after  entry  of  judgment  to  permit  him. 
where  successful,  to  issue  execution, 
and  until  such  action  as  might  be  nec- 
essary for  the  collection  and  satisfac- 
tion of  the  judgment.  Gilb.  Ex'ns,  98. 
This  rule  has  become  a  part  of  the  stat- 
ute law  of  this  territory  to  such  an  ex- 
tent that  the  attorney  of  record  for  the 
successful  party  may  at  any  time  col- 
lect the  judgment  and  execute  satisfac- 
tion thereof.  Section  5107.  Com  p.  Laws. 
So  after  final  judgment,  if  appeal  be 
taken  or  writs  of  error  brought,  the  em- 
ployment of  the  attorney  of  record,  in 
the  absence  of  special  notice  indicating 
the  contrary,  is  presumed  to  have  con- 
tinued, and  the  statute  provides  that 
notice  shall  be  served  upon  them  in 
such  case.  Section  5886.  Id.  This  was 
also  the  rule  before  the  Code.  If  the 
judgment  be  entered  irregularly,  shall 
not  the  attorney  whose  duty  it  was  to 
enter  it  properly  be  served  with  notice 
of  motion  that  it  be  corrected?  It 
would  seem  that  he  more  than   any 
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notice  to  the  adverse  party  of  enoh  a  motion  is  necessary  when  he  is 
present  by  his  counsel  at  the  time  the  motion  is  made.^'  If  the  party 
is  dead,  his  personal  representative  should  receive  the  notice.  The 
proper  practice  is  to  take  an  order  reciting  the  judgment,  the  grounds 
relied  on,  the  death  of  the  party,  and  the  qualification  of  the  repre- 
sentative, and  calling  upon  him  to  show  cause  why  the  judgment 
complained  of  should  not  be  set  aside,  and  this  order  should  be  served 
as  others  are.^^  Where  a  judgment  which  had  been  standing  for 
several  terms,  and  upon  which  an  execution  had  issued,  resulting  in 
the  sale  of  defendant's  land,  had  been  set  aside  on  motion  of  the 
defendant,  it  was  held  that  no  notice  of  a  motion  on  the  part  of  the 
plaintifiF  to  revoke  the  order  setting  the  judgment  aside,  and  to  rein- 
state the  same  and  the  execution  on  the  docket^  was  necessary.^* 

§  847.    Affidavit  of  Merits. 

Where  application  is  made  to  open  a  judgment,  under  the  Btatutea 
for  that  purpose,  it  must  be  accompanied  by  an  affidavit  setting  forth 
a  good  defense  on  the  merits,  and  showing  that  the  default  occurred 
through  mistake,  surprise,  or  other  statutory  ground,  and  stating  the 
facts  constituting  such  mistake,  surprise,  etc.,  and  also  showing  dae 
diligence.^*    And  independently  of  statutes,  it  has  always  been  the 


other  person,  even  the  party  himself,  is 
the  one  that  ought  to  be  notified;  for, 
having  been  the  attorney  of  record,  and 
conducted  the  matters  to  a  conclusion, 
he  is  best  able  to  resist  any  attack  upon 
it  These  reasons  apply  with  quite  as 
much  force  when,  as  in  this  case,  it  is 
sought  to  set  the  judgment  aside  for 
fraud  and  want  of  Jurisdiction  in  the 
court  rendering  it  Lusk  v.  Hastings, 
1  Hill,  656.  is  analogous  in  many  re- 
spects; and  see,  also,  Doane  v.  Glenn, 
1  Colo.  454.  In  Lee  v.  Brown.  6  Johns. 
182,  it  was  directed  that  an  order  to 
show  cause  why  a  judgment  that  had 
been  entered  seven  years  before  should 
not  be  satisfied  of  record  should  be 
served  on  the  attorney  of  record  at  the 

(422) 


time  the  judgment  was  entered,  the 
plaintiff  in  such  judgment  being  absent 
from  the  state.  If  doubt  remained  of 
the  sufficiency  of  the  service  of  the  no- 
tice, it  would  be  dissipated  by  the  ad- 
mission of  plaintiff's  attorney  that  he 
had  received  a  communication  from 
plaintiff  personally  informing  him  aab- 
stantially  that  he  had  forwarded  affi- 
davits to  him  to  be  used  in  resisting  the 
motion,  and  he  did  use  them  in  oppoei- 
tion  thereto.  We  conclude  that  the 
first  assignment  of  error,  therefore,  ia 
insufficient,  and  must  be  overruled.  * 

»»Hill  V.  Crump,  24  Ind.  291. 

S7«  Grier  v.  Jones,  54  Ga.  154 

*»  Perry  v.  Pearce,  68  N.  Car.  387. 

*'•  Van  Home  v.  Montgomery,  5  How. 
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practice  of  our  courts,  from  the  very  earliest  times,  on  an  application 
to  open  or  set  aside  a  judgment,  to  require  some  sort  of  showing,  by 
aflQdavit  or  otherwise,  that  the  judgment  is  unjust  as  it  stands  and 
prejudicial  to  the  party  complaining,  and  that  he  has  a  meritorious 
defense.*"  It  may  therefore  be  regarded  as  a  universal  requirement. 
But  the  rule  is  subject  to  a  few  well-defined  exceptions  in  peculiar 
cases.  Thus  a  judgment  by  default,  entered  before  the  court  has 
acquired  juri3diction  in  the  case,  may  be  set  aside  without  an  afiSdavit 
of  merits.''*  So  the  rule  does  not  apply  where  it  was  grossly  irreg- 
ular for  the  default  to  have  been  entered;  ''*  nor  where  the  defendant 
complains  of  irregularity  amounting  to  denial,  of  his  substantial 
rights.'"'  But  in  all  cases  where  the  application  is  not  based  upon 
want  of  jurisdiction  or  irregularity,  but  upon  something  presented  as 
an  excuse  by  the  defendant,  he  must  make  an  afiSdavit  of  merits. 
And  nothing  else  can  take  its  place  and  serve  its  purpose.  An  answer 
to  the  complaint,  already  on  file  or  which  the  defendant  proposes  to 
file,  is  not  equivalent  to  an  affidavit  of  merits,  although  it  discloses 
a  defense  apparently  complete  and  meritorious,  and  although  it  is 
verified.*"^  In  several  of  the  states  the  authorities  hold  that  this 
affidavit  is  not  sufficient  if  it  merely  states  that  the  defendant  has  a 
meritorious  defense  to  the  action;  but  it  must  contain  a  full  state- 
ment of  the /act«  constituting  the  proposed  defense,  in  order  that  the 
court  may  judge  whether  it  is  a  good  and  meritorious  defense  or 


Pr.  238;  Hunt  T.  Wallifl.  6  Paige,  871; 
Draper  ▼.  Bishop,  4  R.  I.  489;  Richard- 
son y.  Finney,  6  Dana.  819;  Foster  ▼. 
Martin.  20  Tez.  118;  Cook  y.  Phillips. 
18  Tez.  81;  W^atson  ▼.  Newsham,  17 
Tex.  487;  Frost  v.  Dodge.  16  Ind.  139; 
Dale  y.  Bngh,  16  Ind.  238;  Lake  y. 
Jones,  49  Ind.  297;  Grubb  y.  Crane,  6 
111.  158;  Lamb  y.  Nelson,  84  Ho.  501; 
Palmer  y.  Russell,  84  Mo.  476;  Adams 
y.  Hickman,  48  Mo.  168;  Butler  y. 
Mitchell,  15  Wis.  855;  People  y.  Rains, 
28  Cal.  137;  Bailey  y.  Taaffe,  29  Cal.  422; 
Reese  y.  Mahoney,  21  Cal.  305;  Parrott 
y.  Den.  84  Cal.  79. 
^  Miller  y.  Alexander,  1  N.  J.  Law, 

4oa 


s^SRice  y.  Griffith,  9  Iowa.  589;  Bran- 
stetter  y.  Riyei,  84  Ma  8ia 

^  Browning  y.  Roane,  9  Ark.  854, 50 
Am.  Dec.  218. 

»  Walla  Walla  Printing  Co.  v.  Budd, 
2  Wash.  Ter.  386.  5  Pac.  Rep.  602. 

»iMowry  v.  Hill,  11  Wis.  146;  Jones 
y.  Russell,  8  How.  Pr.  824.  But  see 
Oraro  y.  Ward.  19  Wis.  282.  In  Ne- 
braska, when  a  defendant  files  a  mo- 
tion to  set  aside  a  judgment  rendered 
by  default,  and  for  leave  to  answer,  he 
must  accompany  his  motion  with  his 
proposed  answer,  duly  verified.  Spen- 
cer y.  Thistle,  18  Nebr.  227,  13  N.  W. 
Rep.  214. 

(428) 


§347 


LAW  OF  JUDOUBNTS. 


[Gh.  14 


not.^  But  in  some  other  states  it  is  considered  that  the  affidavit  of 
merits  is  sufficient  if  it  sets  forth  that  the  defendant  has  fully  and 
fairly  stated  the  case  to  his  counsel  and  that  he  is  advised  by  him, 
and  believes,  that  be  has  a  full,  perfect,  and  meritorious  defense  to 
the  action.^  But  an  affidavit  thus  framed  must  allege  that  be  has 
stated  the  "case"  or  "the  facts  of  the  case"  to  his  counsel ;  if  it  merely 
shows  that  be  has  stated  the  "facts  of  his  defense"  to  the  counsel, 
it  will  not  be  sufficient.*^  And  it  seems  that  this  manner  of  aver- 
ring merits  will  not  answer  at  all  in  chancery.  Such  an  affidavit  is 
not  sufficient  to  authorize  a  court  of  equity  to  set  aside  a  regular  default 
or  decree,  but  the  affidavit  should  state  the  substance  of  the  defense, 
or  it  should  be  stated  under  oath  in  some  form,  so  that  the  court  may 
judge  whether  it  is  meritorious.^  The  affidavit  should  be  made  by 
the  applicant  himself,  unless  good  reasons  exist  for  having  it  made 
by  another  person.^  It  may  be  made  by  an  attorney  if  he  has  per- 
sonal knowledge  of  the  facts  to  be  sworn  to  in  it.*^  But  the  affidavit 
of  an  attorney,  that  from  his  client's  statement  of  the  case  to  him  he 
believes  that  the  client  has  a  good  and  substantial  defense  upon  the 
merits,  is  not  sufficient.^  Nor  is  an  affidavit  which  states  that  from 
an  examination  of  the  defendant's  case,  so  far  as  he  has  made  such 
examination,  he  verily  believes  that  it  is  better  than  the  plaintiff's.^ 
An  affidavit  of  an  attorney,  upon  information  and  belief,  as  to  a 
defense  on  the  merits,  but  containing  no  statement  of  the  facts  on 
which  the  same  is  based,  and  alleging  as  an  excuse  an  unsuccessful 
search  for  the  papers  by  a  third  person,  who  makes  no  affidavit  to 
that  effect,  is  insufficient.*^ 


Palmer  ▼.  Rodcrers.  70  Iowa,  881» 
80  N.  W.  Rep.  645;  Iamb  v.  Nelson.  84 
Mo.  501;  Castlio  v.  Bishop.  51  Mo.  162; 
Foster  ▼.  Martin,  20  Tex.  118;  Roberts 
▼.  Corby,  86  111.  182;  Frost  v.  Dodge,  15 
Ind.  189;  Railroad  v.  Gates.  28  Ind.  288; 
Goldsberry  ?.  Carter,  28  Ind.  59. 

»3Burnham  v.  Smith,  11  Wis.  258; 
Woodward  ▼.  Backus,  20  Cal.  187;  Reidy 
▼.  Scott,  58  Cal.  69;  Francis  v.  Cox,  88 
Cal.  82a 

»*  Morgan  ▼.  McDonald,  70  Cal.  82, 11 


Pac.  Rep.  850;  Bumbam  v.  Smith,  11 
Wis.  258, 

<^  Goodhue  ▼.  Churchman,  1  Barb. 
Ch.  596;  Winship  y.  Jewett,  1  Barb.  Ch. 
178;  McGafflgan  v.  Jenkina,  1  Barb.  31. 

>M  Bailey  v.  Taaile,  89  CaL  422. 

»7  Francoviz  y.  Smith,  85  Minn.  878L 
28  N.  W.  Rep.  50a 

s»  Stilson  y.  Rankin,  40  Wit.  627. 

sw  Bailey  y.  Taaffe,  29  CaL  428. 

>M  Hitchcock  y.  Hertzer,  90  Hi  04a 
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§  348.    MeritoxiouB  Defense  must  be  shown. 

The  defense,  it  is  said,  must  be  meritorious.  By  this  we  mean 
that  it  must  be  substantial  and  not  merely  technical,  fair  and  honest 
and  not  unconscionable.  It  is  considered  in  Pennsylvania  that  an 
application  to  open  a  judgment  is  in  efifect  a  demand  for  equitable 
relief,  and  the  applicant  must  make  out  a  case  which  would  justify  a 
chancellor  in  entering  a  decree.^  Where  the  complaint,  in  an  action 
to  set  aside  a  judgment,  does  not  attempt  to  show  that  the  plaintifiF 
had  or  has  any  valid  defense  to  the  original  action,  a  demurrer  to  the 
answer,  whether  good  or  bad,  is  properly  overruled.  ''A  bad  answer 
is  sufficient  for  a  bad  complaint."*  ^  In  another  case,  where  it  was 
proposed  to  set  aside  a  default  and  reinstate  the  case  that  the  defend- 
ant might  plead  to  the  merits,  and  it  appeared  that  substantially  the 
same  matters  proposed  to  be  pleaded  had  been  determined  against 
the  defendant  in  a  former  litigation,  it  was  held  that  the  motion  was 
properly  denied.^  But  where  a  default  has  been  taken  against  a 
person  upon  whom  there  was  no  service  of  process,  and  over  whom 
the  court  acquired  no  jurisdiction,  he  is  entitled  to  have  the  judgment 
annulled  without  showing  a  meritorious  defense  to  the  action.^  A 
defendant  who  seeks  to  open  a  judgment  which  he  has  suffered  volun- 
tarily and  under  the  advice  of  counsel,  must  show  the  court  specifi- 
cally in  what  his  defense  consists;  general  allegations  will  not  suf- 
fice.^ But  on  a  motion  to  open  a  default  the  court  will  not  determine 
absolutely  whether  the  defense  interposed  will  be  sufficient  at  the  trial, 
but  merely  see  that  it  is  not  frivolous.  If  set  up  in  good  faith, 
and  with  a  sufficient  excuse  for  the  party's  negligence  in  not  having 

presented  it  at  the  proper  time,  he  will  be  let  in  to  answer  as  of 
course.**^ 

>>iKnarr  v.  Elgren  (Pa.),  9  Atl.  Rep.       t^M  Dobbins  v.  McNamara,  118  Ind.  54, 
76.  14  N.  E.  Rep.  887. 


«« Rupert  ▼.  Martz,  116  Ind.  72, 18  N.         »»  Ellis  v.  Jones.  6  How.  Pr.  298. 
£.  Rep.  881.  ^  Commissioners  t.  Hollister.  2  Hilt 

Storey  t.  Weaver,  66  Qa.  290.  688w 
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§  849.    Technical  or  Unconscionable  Defense  not  Sufficient. 

The  privilege  of  vacatiBg  judgments  is  to  be  used  only  in  the  fur- 
therance of  justice,  and  a  judgment  should  not  be  set  aside  unless  it 
is  unjust  as  it  stands.  Hence,  if  it  is  regular  on  its  face,  it  will 
never  be  opened  up  merely  for  the  purpose  of  letting  in  an  tincon- ' 
Bcionable,  dishonest,  or  purely  technical  defense.*^  That  usury  is  to 
be  regarded  as  a  defense  of  this  character  is  settled  beyond  question. 
The  court  will  not  open  a  judgment  merely  to  allow  the  plea  of  asnry 
to  be  set  up,  or,  if  it  opens  the  judgment  on  other  grounds,  may  for- 
bid the  defendant  to  interpose  that  defense.*^  In  regard  to  a  plea  of 
the  statute  of  limitations,  there  is  room  for  more  doubt.  Some  of 
the  oases  hold  that  such  defense  is  not  sufficient  to  justify  the  court 
in  opening  the  judgment,  at  least  if  there  is  nothing  to  show  that  the 
debt  is  not  still  morally  and  honestly  due.^  Indulgence,  it  is  said, 
should  not  be  granted  for  the  defendant's  laches  merely  to  enable 
him  to  deny  the  like  indulgence  to  the  laches  of  his  adversary.  In 
Ohio  the  decisions  are  that  this  plea  is  one  not  to  be  favored,  and 
where  an  issue  has  been  made  up,  or  the  defendant  is  in  default,  be 
will  not  be  allowed  to  put  in  the  plea  of  the  statute,  unless  under 
peculiar  circumstances.^  But  on  the  other  hand,  in  some  states  it 
is  held  that  the  statute  of  limitations  is  a  good  and  meritorious  plea, 
that  it  is  sufficient  ground  for  opening  the  judgment,  and  that  if  the 
trial  court  refuses  to  set  aside  the  judgment  unless  the  defendant 


"wparrott  ▼.  Den,  84  Cal.  79;  Thatch- 
er Y.  Haun,  12  Iowa,  808;  Niagara  Ins. 
Co.  T.  Rodecker,  47  Iowa,  162;  Bank  of 
Statesville  v.  Foote,77N.  Car.  181;  Mul- 
hollan  V.  Scroggin,  8  Nebr.  202;  Anjder- 
8on  y.  Beebe,  22  Eans.  768;  Jorgensen 
V.  Griffin,  14  Minn.  464  (Gil.  846);  Pen- 
nington v.  Gibson,  6  Ark.  447;  Uazil- 
rigg  V.  Wain  Wright,  17  Ind.  815;  Marsh 
Y.  Lasher,  18  N.  J.  £q.  258;  Audubon 
Y.  Ins.  Co..  10  Abb.  Pr.  64;  Bard  y. 
Fort,  8  Barb.  Ch.  682;  Gay  v.  Gay.  10 
Paige,  874;  Gourlay  y.  Button,  10  Wend. 
695. 

sMFarish  y.  Corlies,  1  Daly,  274;  Loy- 
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ett  Y.  Cowman,  6  Hill.  226;  Candler  y. 
Pettit,  1  Paige.  427;  Marsh  y.  Lasher. 
18  N.  J.  £q.  258;  Morris  y.  Slattery,  6 
Abb.  Pr.  74;  Grant  y.  McCaaghin,  4 
How.  Pr.  216;  Quincy  v.  Foot,  1  Barb. 
Ch.  496;  Hazelrigg  y.  Wainwrigbt,  17 
Ind.  216. 

»» Pennington  y.  Gibson,  6  Ark.  447; 
Hawes  v.  Hoyt.  11  How.  Pr.  4o4;  Haines 
Y.  Lytle,  4  W.  L.  J.  1;  Douglas  y.  Doug- 
las. 8  Edw.  Ch.  890. 

soo  Sheets  Y.Baldwin's  Admr..  18  Ohio, 
120:  Newsom's  Admr.  y.  Ran,  18  Ohio, 
240. 
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will  agree  to  waive  this  defense,  it  is  a  manifest  abase  of  discretion.*^* 
A  set-ofiF  may  perhaps  be  considered,  in  some  instances^  as  a  meri- 
torious defense  within  this  rule,  bat  a  judgment  should  not  be  opened 
to  the  prejudice  of  the  plaintiff  merely  to  enable  the  defendant  to 
interpose  a  counter-claim  which  he  may  enforce  by  action,  where 
there  is  no  doubt  as  to  the  plaintiff's  responsibility.^  Bo  again,  the 
court  will  not  open  up  a  default  to  permit  a  defense  of  the  statute  of 
frauds  to  be  made  either  by  demurrer  or  plea,  unless  under  special 
and  peculiar  circumstances.^  In  equity,  a  decree  fairly  and  regu- 
larly obtained  by  default,  for  want  of  an  answer,  will  not  be  set  aside 
to  let  in  a  defense  founded  on  a  fraudulent  speculation  undeserving 
of  the  favor  of  the  court.''^  But  on  the  other  band,  the  plea  of  rr» 
judicata  is  not  a  technical  but  a  meritorious  defense.  To  prohibit 
the  defendant  from  pleading  a  former  judgment  in  bar  of  the  present 
action,  as  a  condition  to  lifting  the  default  against  him,  is  error.*^ 
And  so,  where  the  action  is  on  a  note,  the  defense  that  it  was  given 
for  money  lost  in  gaming  is  a  defense  to  the  merits,  and  should  be 
allowed."*  In  California,  it  is  said  that  the  statement  that  the 
defense  appears  on  the  face  of  the  complaint,  shows  it  to  bo  of  a  tech- 
nical character  merely  and  therefore  insufficient.*^ 

§  860.    Opening  Judgment  to  admit  Defense. 

In  Pennsylvania,  the  usual  and  favorite  practice,  upon  a  proper 
and  timely  application  for  relief  against  a  judgment  by  confession  or 
default,  is  to  open  the  judgment,  but  without  vacating  it  and  without 
impairing  its  lien,  and  let  the  defendant  in  to  a  defeYise  on  the 
merits.*"  It  is  in  the  light  of  this  statement  that  we  are  to  under- 
stand the  remark  that  to  open  a  judgment  is  not  to  set  it  aside,  and 
that  when  it  is  closed  by  the  action  of  the  court  it  takes  its  place  as 

>n£UiDRer'8  Appeal.  114  Pa.  8t  605,  xi^  Audubon  y.  Ins.  Co.,  10  Abb.  Pr. 

7  Atl.  Rep.  180;  Mitchell  v.  Campbell,  64. 

14  Oreg.  454.  ISPac.  Rep.  190.    See  also  "WRuckman  v.  Pitcher,  1  N.  Y.  892; 

Gourlay  v.  Button,  10  Wend.  695.  Bank    of   Kinderhook    v.   Gifford.   40 

>»Lahey  ▼.  Eingon,  22  How.  Pr.  209.  Barb.  659;  Grant  y.McCaughio,  4  How. 

WMcCulloch  V.  Tapp.  4  West  L.  M.  Pr.  216. 

676.  *^  People  v.  Rains.  23  Cal.  127. 

>M  Parker  ▼.  Grant,  1  Johns.  Ch.  680.  «» Cochran  v.  Eldridge,  49  Pa.  St.  866w 
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if   it  had  never  been  distarbed."*    Thus,  for  example,  a  judgment 
entered  on  a  warrant  of  attorney  should  be  opened  to  let  the  defend- 
ant plead  his  discharge  in  bankraptoy,  when  be  acts  immediately 
upon  notice."^      On  opening  a  judgment,  in  accordance  with  this 
practice,  the  judgment  itself  may  be  regarded  as  standing  in  the 
place  of  a  declaration,  and  the  entry  of  a  non  pros,  for  want  of  a 
declaration  is  irregular."^    But  the  opening  of  the  judgment  leaves 
the   burden   and  the  mode  of  proof   exactly  the  same  as   if   the 
judgment    had    never   been    entered.       Hence    if    the    defendant 
pleads  non  est  factum  as  to  the  instrument  on  which  it  was  founded, 
the  record  of  the  judgment  is  not  even  prima  facie  evidence  for  the 
plaintiff.*^'    When  a  judgment  is  thus  opened,  the  defenses  which 
may  be  set  up  are  limited.     For  instance,  it  does  not  become  subject 
to  set-off  generally.     If  the  defendant  has  a  valid  claim  against  the 
plaintiff  exceeding  the  amount  of  the  judgment,  he  cannot  recover  a 
verdict  for  the  excess.     He  may  be  permitted  to  attack  the  validity 
of  the  claim  on  which  the  judgment  is  founded,  or  the  good  faith  of 
the  transaction  connected  with  the  consideration,  or  to  show  sub- 
sequent payment  of  the  debt  or  equitable  discharge  therefrom.    But 
in   some   manner,   either  in  law  or  equity,  the   subject-matter  of 
defense  must  have  attached  to  the  judgment  or  the  consideration  on 
which  it  rests.*^'    The  defendant  can  urge  defenses  existing  at  the 
time  of  the  rendition  of  the  judgment,  but  not  those  accruing  sub- 
sequently.*^*    If  a  judgment  be  opened  upon  an  affidavit  of  defense, 
and  the  defendant  let  in  to  a  defense  upon  the  merits,  he  will  not, 
upon  the  trial,  be  permitted  to  take  advantage  of  a  technical  excep- 
tion to  the  form  of  action.*^'    And,  generally,  the  rules  stated  in  the 
preceding  section  will  apply  to  this  manner  of  practice.      So  where 
a  judgment  on  a  note  is  opened,  with   leave   to  the   defendant  to 
defend  on  matters  stated  in  his  petition,  he  cannot  set  up  a  breach 
of  contract  not  alleged  in  the  petition.'^* 

«»  GloniDger  v.  Hazard,  4  Phila.  854.  «>  Beatty  v.  Bordwell,  91  Pa.  8t.  48a 

<»  Wise's   Appeal,    99    Pa.    St    198;  ^^^ Curtis  v.  Slosion,  6  Pa.  St.  985. 

Adams's  Appeal.  101  Pa.  St.  471.  3>«Ekel  v.  SnevUy,  8  WatU  &  &  873, 

sii  Bush  v.  Mooteith,  2  Week.  Notes  88  Am.  Dec.  758. 

Cas.  112.  >u  Marsh  v.  Nordyke  &  Harmon  Cow 

"«  West  V.  Irwin.  74  Pa.  St.  258;  Col-  (Pa.),  15  Atl.  Rep.  875. 
lins  V.  Freas.  77  Pa.  St.  498. 
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§  861.    Evidence. 

In  Georgia  it  is  said  that  '^a  motion  to  set  aside  a  jadfipnent,  like 
a  motion  to  arrest  it,  must  be  based  on  some  defect  apparent  on  the  face 
of  the  record.  The  two  motions  dififer  only  in  respect  to  tbe  term  in 
which  each  must  be  severally  made."  *^'  Bat  this  is  not  the  general 
rale  or  the  general  practice.  Particularly  when  the  proceeding  is 
Btatotory,  it  is  considered  that  the  record  may  be  attacked  and  con- 
tradicted, and  the  facts  alleged  as  a  reason  for  vacating  the  judg- 
ment may  be  established  by  any  competent  evidence.  The  court 
may  hear  any  evidence  which  is  calculated  to  aid  it  in  reaching 
a  conclusion,  the  rules  of  evidence  not  being  so  strictly  adhered 
to  as  in  the  trial  of  an  issue  by  a  jury.*'*  But  the  party  must 
establish  his  right  to  such  relief  by  clear  and  convincing  proof.''* 
Affidavits  in  support  of  the  motion  and  in  opposition  thereto  are 
admissible  for  either  party,  as  well  as  oral  testimony  or  deposi- 
tions. But  counter-evidence  will  not  be  heard  in  any  form  as  to 
the  matters  alleged  as  constituting  a  defense  to  the  original 
action.""*  In  other  words,  upon  a  motion  to  set  aside  a  judgment, 
tbe  only  issue  is  as  to  whether  the  judgment  was  entered  fraudu- 
lently, irregularly,  or  improvidently,  or  through  the  "mistake,  inad- 
vertence, surprise,  or  excusable  neglect"  of  the  defendant,  and  whether 
the  motion  is  made  properly  and  in  time.  And  to  these  points  the 
evidence  must  be  confined.  The  affidavit  of  merits  cannot  be  con- 
tradicted. If  it  is  inquired  into  at  all,  it  is  only  to  ascertain  whether 
the  facts  stated  in  it,  assuming  their  truth,  constitute  a  good  and 
meritorious  defense.  Those  facts  must  of  course  be  proved  on  the 
subsequent  trial,  but  they  are  not  in  issue  on  the  motion  to  vacate 
the  judgment. 

s>7PQlliain  y.  Dillard,  71  Ga.  69a  n>Buck  y.  Havens.  40  Ind.  221;  Hill 

«»Gay  V.  Grant  (N.  Car.).  8  8.  E.  Rep.  y.  Crump.  24  Ind.  271;  Pratt  v.  Keila, 

90;  Shortz  v.  Quigley,  1  Binn.  222;  Mc-  28  Ala.  890:  Francis  v.  Cox,  83  Cal.  823; 

Kinley  v.  Tuttle.  84  Cal.  235.  Grader  y.  Weir,  45  Cal.  58. 
*»  Smith  y.  Black,  51  Md.  247. 
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§  362.    Imposition  of  Terms. 

Since  the  opening  or  vacating  of  a  judgment,  in  any  case  where 
an  imputation  of  laches  or  inattention  rests  upon  the  party  apply- 
ing, is  an  act  of  grace  and  favor  and  is  discretionary  with  the 
trial  court,  it  has  power  to  impose  such  terms  as  may  be  just 
and  reasonable,  as  a  condition  to  the  granting  of  such  relief,  and  its 
action  in  this  respect  will  not  be  interfered  with,  unless  for  a  gross 
and  manifest  abuse  of  discretion.^^  The  most  usual  application  of 
this  power  of  imposing  terms  is  the  requirement  that  the  party  pay 
all  previous  costs  in  the  action  as  a  condition  precedent  to  the 
opening  of  the  judgment.  Indeed  this  is  so  commonly  done,  in 
practice,  as  to  have  become  almost  a  matter  of  course.^  Yet  it  is 
not  a  legal  necessity.  It  is  equally  in  the  discretion  of  the  court,  if  it 
considers  such  action  just  and  proper  in  the  particular  case,  to  omit 
this  requirement.  Thus  an  order  vacating  a  judgment,  on  account 
of  surprise  or  excusable  neglect,  need  not  require  the  payment  of  all 
costs  as  a  condition  precedent.^  Another  very  common  require- 
ment is,  that  the  party  shall  plead  to  the  merits,  or  shall  forbear  to 
set  up  some  particular  defense  which  is  considered  unconscionable 
or  purely  technical.  "No  judgment  ought  to  be  opened  without 
imposing  terms  which  would  forbid  advantage  to  be  taken  of  a  mere 
technical  etror.  A  party  has  no  right  to  a  hearing  after  judgment, 
except  for  causes  which  touch  the  honesty  and  justice  of  the 
cause."  ^  By  referring  to  a  former  section,^  the  reader  will  see  what 
species  of  defenses  have  been  adjudged  meritorious,  within  the  mean- 
ing of  this  rule,  and  what  technical  or  dishonest.  Other  conditions 
than  those  mentioned  are  less  frequently  employed,  but  generally 


«  Ensly  V.  Wright,  8  Pa.  St.  501;  Mo- 
Murray's  Heirs  v.  Erie.  59  Pa.  St.  228; 
Huston  Township  Ins.  Co.  v.  Beale,  110 
Pa.  St.  821.  1  Atl.  Rep.  026;  Fowble  v. 
Walker.  4  Ohio,  64;  Hovey  v.  Middle- 
ton.  56  111.  468;  Mason  v.  McNamara.  57 
111.  274;  Young  v.  Bircher,  81  Mo.  136, 
77  Am.  Dec.  688;  Magoon  v.  Callahan. 
89  Wis.  141;  Howe  y.  Coldren,  4  Nevad. 
171. 
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"**Howe  V.  Independence  Co.,  2©  Cal. 
72;  Leet  ▼.  Grant.  86  Cal.  288;  Bailey  t. 
Taaffe.  29  Cal.  422;  People  ▼.  OXoo- 
nell,  28  Cal.  281;  Roland  ▼.  Kreyen- 
hagen,  18  Cal.  455. 

8*8  Ryan  v.  Mooney,  49  Cal.  8a  And 
see  Robinson  v.  Merrill  (Cal.),  22  Pac. 
Rep.  260. 

««  Bailey  v.  Clayton.  20  Pa.  St  286. 

«»  Supra,  §  849. 
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the  terms  to  be  imposed  rest  in  the  disoretion  of  the  court,  as  it 
may  be  guided  by  the  circumstances  of  the  individual  case.  In  a 
recent  litigation  it  was  held  that,  upon  the  facts  of  the  case,  an 
order  granting  leave  to  answer  upon  condition  that  the  defendant 
consent  to  the  appointment  of  a  receiver  of  the  property  in  question^ 
pending  the  trial  and  determination  of  the  issues  raised  by  the 
answer,  was  not  an  abuse  of  discretion."^  If  it  seems  proper  and 
necessary,  the  court  may  require  the  defendant  to  give  security  for 
the  payment  of  the  sum  that  may  ultimately  be  recovered  against 
him,  or  may  order  that  the  judgment  itself  stand  as  security.  But 
where,  upon  an  application  by  non-resident  defendants  for  an  order 
opening  a  judgment  taken  against  them  by  default  and  for  leave  to 
answer,  they  presented  a  meritorious  case  for  relief,  but  the  court 
required,  as  a  condition,  that  they  file  a  bond  with  resident  sureties, 
to  be  approved  by  the  court,  in  a  sum  sufficient  to  secure  the  pay- 
ment of  the  amount  of  such  judgment  as  the  plaintiffs  might  recover, 
this  requirement  was  held  to  be  an  abuse  of  the  discretion  of  the 
court.'''  It  is  to  be  noted  that  a  judgment  ordered  to  be  set  aside 
'^on  payment  of  all  costs"  remains  in  full  force  until  such  payment 
is  made."*  And  so,  if  an  order  is  made  setting  aside  a  judgment 
and  default  on  condition  that  the  moving  party  pay  to  the  other  a 
sum  of  money,  and  serve  and  file  an  answer  within  a  certain  time, 
the  conditions  must  be  complied  with  within  the  time  fixed,  or  the 
judgment  will  remain  in  force  in  the  same  manner  as  if  the  order 
aetting  it  aside  had  not  been  made.^ 

§  363.    Partial  Vacation  of  Judgment. 

Where  a  judgment  is  rendered  on  a  petition  which  contains  two 
distinct  causes  of  action,  though  not  separately  stated  and  numbered, 
but  united  in  a  single  count,  and  a  motion  is  made  to  vacate  and  set 
aside  the  judgment  and  grant  a  new  trial  for  defects  apparent  in  the 
record,  and  the  record  discloses  that  judgment  was  properly  entered 


'Exley  V.  Berryhill,  86  Minn.  117, 80  Bank  v.  Benjamin,  61  Wis.  512,  21  N. 

N.  W.  Rep.  486.  W.  Rep.  528. 

«»  Brown  v.  Brown,  87  Minn.  128,  88  ^Gregory  v.  Haynes,  21  Cal.  443. 

K.  W.  Kep.  546.    See  also  Union  Nat  *»Hartman  v.  Olvera,  49  Cal.  101. 
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on  one  cause  of  action  and  improperly  entered  on  the  other,  it  is 
held  that  the  court  will  commit  no  error  in  sustaining  the  motion  in 
part  and  vacating  the  judgment  as  to  the  one  cause  of  action,  while 
at  the  same  time  it  overrules  the  motion  in  part  and  refuses  to 
turb  the  judgment  in  respect  to  the  other  cause  of  action.^ 


§  364.    Allowance  of  Application  discretionary. 

A  motion  to  vacate  or  set  aside  a  judgment  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court  on  the  particular  facts  of  the 
case,  and  its  action  in  the  matter,  whether  of  allowance  or  refusal, 
will  not  generally  be  disturbed  by  the  appellate  court,  unless  there 
has  been  a  manifest  abuse  of  such  discretion.*"  The  nature  of  this 
discretion  has  been  described,  in  a  well-considered  opinion  of  the 
supreme  court  of  California,  in  terms  which  would  probably  be 
accepted  as  accurate  and  reasonable  in  all  jurisdictions.  "The  dis- 
cretion intended,"  says  the  court,  '*is  not  a  capricious  or  arbitrary 
discretion,  but  an  impartial  discretion,  guided  and  controlled  in  its 
exercise  by  fixed  legal  principles.  It  is  not  a  mental  discretion,  to 
be  exercised  ex  gratia^  but  a  legal  discretion,  to  be  exercised  in  con- 
formity with  the  spirit  of  the  law  and  in  a  manner  to  subserve  and 
not  to  impede  or  defeat  the  ends  of  substantial  justice.  In  a  plain 
case  this  discretion  has  no  office  to  perform,  and  its  exercise  is  lim- 
ited to  doubtful  cases,  where  an  impartial  mind  hesitates.    If  it  be 


»i^  Weaver  v.  Leach,  26  Eans.  179. 

»^  Eldred  ▼.  Hazlett,  88  Pa.  St  16;  GU- 
liland  v.  Bredin,  68  Pa.  St.  808;  Lamb's 
Appeal.  89  Pa.  St  407;  Sweezy  ▼.  Kitch- 
en, 80  Pa.  St  160;  McClelland  ▼.  Pome- 
roy,  75  Pa.  St  410;  Hudgins  v.  White, 
65  N.  Car.  898;  Elliston  v.  Bank,  8  Dana, 
99;  Merritt  v.  Putnam,  7  Minn.  498;  Sey- 
mour V.  Supervisors,  40  Wis.  62;  Wheel- 
er &  Wilson  Manuf.  Co.  v.  Monahan, 
63  Wis.  194,  23  N.  W.  Rep.  109;  Dough- 
erty V.  Nevada  Bank,  68  Cal.  275,  9  Pac. 
Rep.  112;  White  v.  Northwest  Stage 
Co. ,  5  Oreg.  99.  See  Cavanaugh  ▼.  Rail- 
road, 49  Ind.  149.  ''The  exercise  of  ju- 
risdiction upon  rules  to  open  Judgments 
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entered  on  warrants  of  attorney  baa  al- 
ways been  held  to  be  within  the  sound 
discretion  of  the  courts.  The  act  of 
April  4, 1877,  which  provides  for  an  ap- 
peal to  this  court,  has  not  changed  the 
law  in  that  respect  It  provides  only 
that  the  decision  'shall  be  reviewed  by 
appeal  in  like  manner  and  proceedings 
as  equity  cases  are  now  appealed.*  It 
is  a  mistake  to  suppose  that  the  court 
cannot  judge  of  the  weight  of  the  evi- 
dence and  the  credibility  of  witneaaes, 
but  must  in  every  case,  where  there  is 
a  conflict  of  testimony,  send  the  case  to 
the  jury. "  £arley*8  Appeal,  90  Pa.  St. 
822;  Wernet' 8  Appeal,  91  Pa.  St  819. 
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doubted  whether  the  excose  offered  is  suffioient  or  not,  or  whether 
the  defense  set  up  is  with  or  without  merits  injoro  legi$,  when  exam- 
ined under  those  rules  of  law  by  which  judges  are  guided  to  a  con- 
clusion, the  judgment  of  the  court  below  will  not  be  disturbed.  If, 
on  the  contrary,  we  are  satisfied  beyond  a  reasonable  doubt  that  the 
court  below  has  come  to  an  erroneous  conclusion,  the  party  com- 
plaining of  the  error  is  as  much  entitled  to  a  reversal  in  a  case  like 
the  present  as  in  any  other."  ^  It  is  also  said,  however,  that  as  a 
general  rule,  in  a  doubtful  case,  the  court  should  incline  to  relieve. 
The  exercise  of  the  court's  discretion  ought  to  tend  in  a  reasonable 
degree  to  bring  about  a  judgment  on  the  merits  of  the  case,  and 
when  the  circumstances  are  such  as  to  lead  the  court  to  hesitate 
upon  the  motion  to  open  the  default,  it  is  better,  as  a  rule,  that  the 
doobt  should  be  resolved  in  favor  of  the  application,  proper  terms 
and  conditions  being  imposed.**"  A  doubt  as  to  the  propriety  of 
allowing  the  motion  may  arise  from  the  nature  of  the  evidence  or  the 
fact  of  its  being  evenly  balanced.  Thus,  where  the  oath  of  the  peti- 
tioner is  opposed  by  the  oath  of  the  plaintiff  in  the  judgment,  it  is 
no  abuse  of  discretion  to  refuse  to  open  the  judgment."*  But  if  the 
relief  is  accorded,  it  will  be  presumed,  in  the  court  above,  that  there 
was  sufficient  evidence  to  justify  the  order.***  Where  the  situation 
of  the  judgment-creditor  has  undergone  a  material  change,  as  by  the 
incurring  of  expense  in  issuing  and  levying  execution,  and  by  the 
faet  that  a  material  witness  has,  by  the  death  of  the  judgment  debtor, 
become  disqualified,  there  is  no  abuse  of  discretion  in  refusing  to 
open  the  judgment.***  In  Missouri  it  is  said  that  "while  this  court 
will  not  interfere  with  the  discretion  of  the  trial  court  in  refusing  to 
Tacate  and  set  aside  a  judgment  where  there  is  a  conflict  of  evidence, 
it  will  do  so  when  the  evidence  is  all  on  one  side  and  it  is  clear  that 
the  discretion  has  been  abused."  **'  In  Wisconsin,  the  area  of  the 
eonrt's  discretion  appears  to  be  more  contracted.  It  is  said  that 
''unless  the  default  of  the  party  is  excused  and  a  verified  answer 

•"BaOey  t.  Taaffe,  29  Cal.  422.  >»  Willett  v.  Millman,  61  Iowa,  123. 15 

"*V7at8on  T.  San  Franciflco  &  H.  B.  N.  W.  Hep.  866. 

B.  Co.,  41  Cal.  17.  >*>  Jefferson  Co.  Bank  v.  Bobbins,  6T 

»<  Barton's  Appeal  (Pa.).  7  All.  Bap.  Wis.  68,  29  K.  W.  Hep.  898. 

IM,  **'  Craig  v.  Smith,  65  Mo.  686. 
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tendered  showing  a  defense  on  the  merits,"  the  appellate  coort  will 
not  interfere  with  a  refusal  to  open  the  judgment.**  A.  court  having 
jurisdiction  to  set  aside  a  judgment  has  the  right  to  give  any  less 
relief  by  which  justice  may  be  obtained  and  by  which  the  rights  of  a 
party  in  excusable  default  may  be  protected,  and  the  mode  of  eCFect- 
ing  this  oCject  is  under  the  control  and  subject  to  the  discretion  of 
the  court.**  In  California  the  trial  court  has  no  power  to  review  its 
own  order  setting  aside  a  judgment  for  want  of  service  of  summons, 
where  the  order  was  regularly  made  after  hearing  and  considera- 
tion.** According  to  the  practice  in  some  of  the  states,  the  refusal 
of  the  court  below  to  open  a  judgment  is  ground  for  an  appeal,  but 
4)annot  be  brought  up  on  writ  of  error.*^ 


§  366.    Effect  of  Vaoating  Judgment. 

If  a  judgment  is  absolutely  void  and  a  mere  nullity,  of  course  it  is 
no  protection  or  justification  to  any  person,  and  it  is  immaterial 
whether  it  be  set  aside  or  not.  But  if  it  is  voidable  only,  and  not 
Toid,  it  seems  clear,  as  a  matter  of  legal  reason,  that  acts  done 
«nder  it  by  the  plaintiff  or  others  ought  not  to  be  invalidated  by  its 
subsequent  vacation,  provided  that  the  reason  for  setting  it  aside  be 
not  attributable  to  the  plaintiff,  but  the  relief  be  granted  as  a  matter 
•of  grace  and  favor  to  the  defendant  and  on  account  of  his  mistake 
or  excusable  neglect.  On  the  other  hand,  if  the  judgment  is  to  be 
"vacated  by  reason  of  the  fraud  or  misconduct  of  the  plaintiff,  or  for 
any  irregularity  for  which  he  is  actually  or  constructively  to  blame, 
•it  is  equally  clear  that  he  should  not  be  permitted  to  justify  under  it. 
And  herein  there  is  an  important  difference  between  the  setting  aside 
•of  an  irregular  judgment  and  the  reversal  of  an  erroneous  judgment. 
''Although  a  void  judgment,  or  one  that  is  voidable  for  irregularity, 
will  not,  after  being  set  aside,  justify  the  acts  of  the  party  done 
«iinder  it  before  it  was  set  aside,   this  principle  has  never  been 

»8  Union  Lumbering  Co.  t.  Snpervis-        ***  Hanson  t.  Hanson  (CaL)p  SO  Fac 
•OTB,  47  Wis.  245.  2  N.  W.  Rep.  281.  Rep.  TSC 

<»  McCall  ▼.  McCall,  54  N.  T.  ML  ^  Gillespie  v.  Campbell  (Pa-X  1  AtL 

Rep.  665. 
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applied  to  a  jndgment  merely  erroneoas  and  reversed  for  error 
by  a  coart  of  review.  An  irregular  judgment  is  called  voidable, 
and  when  set  aside  is  treated  as  though  void  from  the  beginning; 
for  the  party  himself  is  held  chargeable  with  the  irregularity;  while 
a  judgment  pronounced  by  the  court,  although  upon  an  erroneous 
view  of  the  law,  and  subject  therefore  to  be  reversed  by  an  appellate 
tribunal,  is  never  treated  as  void,  but  valid  for  all  purposes  of  pro- 
tection to  the  party  acting  under  it  before  reversal.  The  fact  that 
in  the  one  case  the  party  is  responsible  for  the  irregularity,  and  in  the 
other  whatever  of  error  there  is  in  the  judgment  is  the  error  of  the 
court,  seems  to  be  the  ground  of  distinction  between  the  two,  and  it 
is  manifestly  a  just  and  proper  distinction.  While  it  may  well  be 
held  that  a  party  is  not  justified  by  a  judgment  which  is  subse- 
quently set  aside  for  an  irregularity  in  entering  it  up,  it  would  seem 
unjust  to  hold  that  a  judgment  duly  rendered  by  the  court  shall  fail 
to  protect  a  party  acting  under  it  before  reversal,  because  reversed 
for  error  committed  by  the  court."  ***  Under  the  Pennsylvania 
practice,  as  already  explained,^  an  order  opening  a  judgment  and 
letting  the  defendant  in  to  a  defense,  does  not  destroy  the  lien  from 
the  date  of  its  original  entry .'^ 

M^Simpsoii  ▼.  Hombeck,  8  Lani.  58.         *M8teinbr1dge'8   Appeal,   1   Pen.  & 
^  Stipra,  §  850.  Watto.  481. 
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BELIEF  IN  EQUITY  AGAINST  JUDGMENTS  AT  LAW. 

Pabt  L    JuBiBDionoN  ov  EquiTT  TO  Enjoin  the  Enfobcsksnt  of  Judomshts. 

8  858.  Origin  of  the  Power. 

857.  Natare  of  Relief  granted. 

858.  What  Adjudications  sabject  to  the  Power. 

859.  What  Parties  may  Apply. 

860.  What  Courts  exercise  the  Power. 

861.  Concurrent  Etemedles. 

862.  Same;  Relief  on  Motion. 

868.  Same;  Appeal  or  Error. 

864.  Same;  Cross- Actions  and  Actions  OTor. 

Pabt  IL    Gbounds  fob  Enjoinino  Judombnts. 

865.  General  Grounds  for  Equitable  Relief. 

866.  General  Rule  stated. 

867.  Errors  and  Irregularities. 
86a  Fraud. 

869.  Fraud  in  PreTenting  Defense. 

870.  Fraud  in  Procuring  the  Judgment 

871.  Deceit  and  Concealment 

873.  Perjury. 

878b  Taking  Judgment  oontraiy  to  Agreement 

874.  Unauthorized  Appearance  of  Attorney. 

875.  Negligence  or  Mistalse  of  Counsel. 

876.  Want  of  Jurisdiction. 

877.  Judgment  founded  on  False  Return  of  Berrlca. 

878.  Legal  Defense  not  Interposed. 

879.  Illegality  of  Consideration. 

880.  Excuses  for  not  defending  at  Law. 

881.  Same;  Mistake. 

882.  Same;  Surprise. 

888.  Same;  Accident  or  Misfortune. 

884.  Ignorance  of  Legal  Defense. 

885.  Discovery  must  have  been  sought 

886.  Newly-discovered  Evidence. 

887.  Negligence  of  Party  precludes  Relief. 

888.  Defense  not  available  at  Law. 

889.  Defense  available  either  at  Law  or  Eqait^. 

890.  Satisfaction  or  Release  of  Judgment 

891.  Injunction  as  a  Means  of  securing  Set-OIL 

892.  Personal  Disability  of  Parties. 
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Pabt  nL    PRAcncB  ON  Afflioation  to  Enjoin  Jijdqmsnt. 
g  89S.    Katare  and  Requisites  of  Bill. 
894    Ck>ndiUon8  on  Granting  Relief. 
890.    Sffeci  of  Enjoining  Judgment 
890.    Dissolation  of  Injunction. 

Past  I.    JuBiSDionov  of  Equity  to  Enjoin  the  Enforcement  of 

Judgments. 

§  866.    Origin  of  the  Power. 

The  power  and  jarisdiotion  of  the  ooarts  of  equity  to  enjoin  a 
party  from  enforcing  a  jadgment  which  be  has  obtained,  when  it 
would  be  against  conscience  to  permit  him  to  do  so,  is  at  the  present 
day  so  firmly  established,  so  salutary  in  its  operation,  and  so  thor- 
onghly  in  accord  with  the  promptings  of  justice,  that  it  is  difficult  to 
realise  the  stubbornness  and  bitter  jealousy  with  which  the  begin- 
nings of  its  exercise  were  resisted.  That  such  was  the  fact,  how- 
ever, is  fully  certified  by  the  historians.  This  species  of  jurisdiction 
*wa8  one  of  the  first  subjects  that  engaged  the  attention  of  the 
English  chancellors,  and  though  violently  resisted  by  common-law  law- 
yers and  judges,  the  power  was  largely  exercised  by  Cardinal  Wolsey 
in  the  reign  of  Henry  VIII,  and,  according  to  Mr.  Beeves,  with  great 
ability  and  justice.  It  is  related  of  Sir  Thomas  More,  who  suc- 
ceeded Cardinal  Wolsey,  that  having  invited  the  judges  to  dine  with 
him,  he  showed  them  the  number  and  nature  of  the  causes  in  which 
he  had  granted  injunctions  to  judgments  of  the  courts  of  common 
law,  and  the  judges,  upon  full  debate  of  the  matter,  confessed  that 
they  could  have  done  no  otherwise  themselves.  Still,  however, 
clamors  against  the  equity  jurisdiction  continued  until  they  culmi- 
nated in  the  famous  controversy  in  the  reign  of  James  I,  which  was 
conducted  principally  by  Lord  Coke  against,  and  by  Lord  EUesmere 
in  favor  of,  the  chancery  jurisdiction.  The  very  point  of  this  con- 
troversy, according  to  Judge  Story  (1  Story's  Eq.  §  51),  was  whether 
a  court  of  equity  could  give  relief  from  or  against  a  judgment  at 
common  law,  and  it  was  finally  decided  in  favor  of  the  equity  juris- 
diction.*   From  that  time  down  to  this  day  the  jurisdiction  has 

>  Spence,  Ghana  Jur.  p.  674. 
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been  exercised  in  England,  and  decrees  of  ecclesiastical  courts  have 
often  been  relieved  against  on  the  ground  of  fraud;*  and  so  in 
like  manner  have  awards,'  and  verdicts,^  and  judgments  at  law.' 
And  even  decrees  in  chancery  may  be  avoided  for  the  same 
cause."'  Nor  have  the  improvements  of  the  law  or  the  changes 
in  judicial  organization  superseded  this  power  of  equity  or  obvi« 
ated  the  necessity  of  its  occasional  exercise.  A  recent  decision 
of  the  supreme  court  of  the  United  States  declares  that  the  appropri- 
ate remedy  to  set  aside  or  enjoin  the  execution  of  judgments  at  law 
wrongfully  obtained  is  by  bill  in  equity.^  But  this  jurisdiction, 
though  unquestioned,  is  one  which,  from  the  pressure  of  hardship, 
always  an  element  in  these  cases,  is  liable  to  abuse ;  and  the  abase 
of  it,  say  the  courts,  is  extremely  mischievous,  tending  as  it  does  to 
conflict  between  jurisdictions  and  to  the  promotion  of  needless  liti- 
gation.' Hence  "bills  seeking  relief  from  final  judgments,  solemnly 
rendered  in  the  due  and  ordinary  course  of  administration  of  justice 
by  courts  of  competent  jurisdiction,  are  always  watched  by  courts 
of  equity  with  extreme  jealousy,  and  the  grounds  upon  which  inter- 
ference will  be  allowed  are,  confessedly,  narrow  and  restricted."* 

§  367.    Nature  of  Belief  granted. 

The  action  of  a  court  of  equity  in  giving  relief  against  a  jadg- 
ment  at  law  is  almost  always  indirect.  Courts  of  chancery,  it  must 
be  remembered,  do  not  claim  to  exercise  any  supervisory  power 
over  the  courts  of  law,  or  their  proceedings.  Judgments  are  not 
reversed  or  vacated  in  equity.  Adjudications  at  law  are  not  oyer- 
hauled  or  re-examined.  It  is  to  the  party  himself  that  the  ener- 
gies of  the  court  of  equity  are  directed,  and  its  remedial  power  is 


'Van  Brough  ▼.  Cock,  1  Chanc  Cas. 
201;  Bissel  v.  Axtell,  2  Vern.  47. 
'Lonsdale  ▼.  Littledale,  2  Ves.  451. 

*  Williams  ▼.  Lee,  8  Atk.  228;  Bateman 
Y.  Willoe,  1  Sch.  &  Lef.  201. 

*  Barnsley  ▼.  Powell,  1  Ves.  Sen.  119; 
Gainsborough  ▼.  Qifford,  2  P.  Wms. 
424;  Humphreys  t.  Humphreys,  8  P. 
Wms.  894. 
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•Cochran  ▼.  Eldridge.  49  Pa.  St.  865, 
868,  citing  Lloyd  v.  Mansell,  8  P.  Wms. 
78;  Galley  t.  Baker,  Cas.  t  Talbot,  801; 
Bradish  v.  Gee,  Amb.  829. 

7  Phillips  V.  Negley,  117  U.  &  66B,  • 
Sup.  Ct  Rep.  901. 

•  Kersey  v.  Rash,  8  DeL  Oh.  821. 

*  Johnson  t.  Temple  ton,  80  Tex. 


Ch.  15J  BELIEF   IN  EQUITY   AGAIKBT  JODGMEliTS  AT  LAW. 


§367 


exercised  by  potting  restraint  upon  his  nsaal  liberty  of  following  up 
his  judgment  by  the  appropriate  process  for  its  collection.    Equity 
therefore  acta  on  the  person,  not  the  proceeding;  and  while  it  .will 
enjoin  the  enforcement  of  a  judgment,  in  proper  cases,  it  will  not 
interfere  with  the  judgment  itself.^*    Some  of  the  cases  hold  that 
a  court  of  equity  cannot  set  aside  the  judgment  of  a  law  court  and 
award    a  new  trial.     And  indeed  this  is  rarely  done,  if  ever,  in 
express  terms;  but  the  same  end  is  effected  by  decreeing  that  unless 
the  party  consents  to  have  the  judgment  set  aside  and  a  new  trial 
had,  he  shall  be  perpetually  enjoined  from  collecting  his  judg- 
ment."    But  cases  sometimes  arise  where  the  right  to  move  for  a 
new  trial  at  law  was  lost,  or  an  application  was  refused,  in  con- 
sequence of  some  of  the  circumstances  which   equity  always  re- 
gards as  sufficient  warrant  for  its  interference.    In  such  instances, 
the  complainant  being  in  no  fault,  it  is  generally  considered  to  be 
within  the  power  of  equity  to  grant  a  new  trial."    Thus  relief  of 
this  character  may  be  granted  where  the  judgment  is  against  con- 
science, and  the  applicant  had  no  opportunity  to  make  defense,  or 
was  prevented  from  defending  by  accident,  or  the  fraud  or  improper 
management  of  the  adverse  party,  and  without  fault  on  his  own 
part.''    There  is  much  learning  in  the  books  on  this  point,  but  it 
is  merely  collateral  to  our  present  subject  and  belongs  more  prop- 
erly to  a  treatise  on  equity.    A  few  words  must  be  added  as  to  the 
measure  of  the  relief  granted.     It  should  always  be  adjusted  to  the 
exigencies  of  the  particular  case.     If  it  is  claimed  that  the  judg- 
ment at  law  is  excessive, ^-^iihex  because  of  the  fraud  or  unfair 


*  Yancey  ▼.  Downer,  5  Litt  8, 15  Am. 
Dec  85;  Richardson  ▼.  Baltimore,  8 
Gill,  483;  Contee  ▼.  Cooke.  2  Har.  &  J. 
179;  Blight  v.  Tobin,  7  T.  B.  Mon.  612. 
18  Am.  Dec  219;  Farmers'  Bank  ▼.  Col- 
lins, 18  Bush,  188.  On  a  bill  filed  by  a 
defendant  at  law,  on  the  ground  that 
the  subject  is  a  trust  and  proper  for 
equitable  cognizance,  an  injunction 
ought  not  to  be  granted  staying  the 
trial  at  law,  but  only  execution  on  the 
judgment  which  may  be  recovered. 
Justice  V.  Scott,  4  Ired.  Eq.  108. 


upelham  ▼.  Moreland,  11  Ark.  448; 
Lawless  v.  Reese,  8  Bibb,  486;  Gainty 
v.  Russell,  40  Conn.  450;  Yancey  v. 
Downer,  5  Litt.  8,  15  Am.  Dec  85. 

"Enifong  ▼.  Hendricks,  2  Gratt.  212, 
44  Am.  Dec.  885;  Carter  ▼.  Bennett,  6 
Fla.  214;  Hoskins  v.  Hattenback,  14 
Iowa.  814;  Land  v.  Elliott,  1  Sm.  &  Mar. 
608;  Howe  ▼.  Martell,  28  III.  445;  Dep- 
uty y.  Tobias,  1  Blackf.  811, 12  Am.  Dec 
248. 

^Carrington  t.  Holabird,  17  Conn. 
580. 
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dealing  of  the  other  party,  or  in  eonseqaence  of  a  mistake  or  mis- 
caloulation, — that  is  no  ground  for  enjoining  the  whole  judgment. 
The  creditor  should  merely  be  prohibited  from  proceeding  to  collect 
the  excess.^*  So  where  the  execution  of  a  judgment  has  been 
enjoined,  and  the  defendant,  upon  being  interrogated,  admits  a  par- 
tial payment  of  suoh  judgment,  the  injunction  should  be  perpetu- 
ated for  the  amount  admitted  to  have  been  paid,  and  dissolved  as 
to  the  remainder  still  due.^ 


§  368.    Wliat  Adjudications  subject  to  the  Power. 

Generally  speaking,  all  judgments  rendered  or  purporting  to  be 
rendered  by  courts  of  law  are  subject  to  the  equitable  power  here  con- 
sidered. As  to  the  particular  case  of  a  judgment  that  is  absolutely 
voidf  however,  the  authorities  do  not  agree.  Some  of  the  decisions 
hold  that  the  defendant  in  a  judgment  cannot  have  equitable  relief 
against  it  because  it  is  either  erroneous  or  void,  since,  if  void,  it  may 
be  disregarded  or  may  be  set  aside  on  motion^  and  if  erroneous  it 
may  be  revised  on  appeal.^"  There  is  much  to  be  said  in  favor  of 
this  view,  especially  in  contemplation  of  the  known  reluctance  of 
equity  to  interfere  if  any  adequate  remedy  offers  itself  at  law.  If 
the  judgment  is  merely  void,  a  sale  under  it  would  be  a  nullity.  The 
purchaser  would  take  no  title,  and  the  officer  would  be  liable  as  a 
trespasser.  Still,  in  some  of  the  states,  a  bill  for  an  injunction  is 
considered  the  appropriate  method  for  obtaining  relief  even  against 
a  void  judgment,  and  this  practice  has  become  fully  established  by 
the  rulings  of  the  courts.^'  An  injunction  will  lie  to  prevent  the  col- 
lection of  a  judgment  which  has  been  vacated  or  set  aside  by  the 
court  which  rendered  it.^  And  an  execution  issued  on  a  judgment 
the  record  of  which  has  been  destroyed,  there  being  no  renewal  by 


i^Hale  ▼.  Bozemun,  CO  Miss.  066; 
Booth  V.  Kesler,  6  Gratt  850;  Barrow 
▼.  Boblchaux,  14  La.  Ann.  207. 

^  Perry  v.  Kearney.  14  La.  Ann.  400. 
And  see  Eamm  v.  Stark,  1  Sawy.  547. 

I'Murphree  ▼.  Bishop,  79  Ala.  404; 
Lockridge  ▼.  Lyon,  68  Ga.  187;  Sanches 
▼.  Camaja,  81  Cal.  170;  St.  Louis  &  C.  R. 
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Co.  ▼.  Reynolds,  89  Mo.  146,  1  &  W. 
Rep.  208. 

17  Glass  ▼.  Smith.  66  Tex.  648,  8  a  W. 
Rep.  196;  Smith  v.  Deweese.  41  Tez. 
695;  Cooke  t.  Barnham,  82  Tex.  128; 
Chambers  ▼.  Hodges,  28  Tex.  110; 
Hernandez  t.  James.  28  La.  Ann.  4881 

^  Ricketto  ▼.  Hltchens,  84  Ind.  848. 
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Babstitution,  will  be  enjoined.^  But  in  the  case  of  a  jadgment  on  a 
promissory  note  which  was  given  solely  for  the  purpose  of  testing,  by 
a  collusive  action,  whether  the  maker  bad  any  title  in  property  held 
in  trust  for  bis  wife,  the  chancery  court  refused  to  interfere,  because 
the  whole  proceeding  was  "an  abuse  of  legal  process  and  a  fraud  on 
the  law."*  A  judgment  by  $€ire  facia$  is  of  the  same  force  as  any 
other,  and  while  it  may  be  enjoined  in  a  proper  case,  the  defendant 
is  not  entitled  to  any  greater  indulgence,  in  respect  to  his  own  neg- 
lect or  omission,  than  in  any  other  case.*^  It  is  also  held  that  a  court 
has  power  to  enjoin  the  collection  of  a  judgment  which  it  had  power 
to  render,  although,  by  reason  of  the  accrued  interest  and  costs,  the 
amount  exceeds  the  limit  of  original  juriBdiction.**  As  a  general 
rule,  equity  will  not  re-examine  and  readjust  settlements  which  have 
been  made  by  compromise  judgments  in  courts  of  law  having  juris- 
diction of  the  subject-matter.  Tet  a  compromise  judgment,  if  obtained 
by  fraud,  accident,  or  mistake,  may  be  relieved  against  by  injunc- 
tion." There  is  also  undoubted  jurisdiction  in  equity  to  set  aside  an 
award,  if  good  and  equitable  reasons  are  presented  for  such  action. ** 
But  a  bill  will  not  lie  to  vacate  an  award  on  the  ground  of  mistake 
on  the  part  of  the  arbitrators  or  failure  to  determine  all  the  matters 
submitted;  for  these  matters  may  be  pleaded  in  defense  to  an  action 
at  law  on  the  award.**  Where,  under  a  code  practice,  decrees  are  to 
be  enforced  by  execution  in  the  same  manner  as  judgments  at  law, 
an  injunction  may  be  granted,  if  otherwise  proper,  to  restrain  the 
execution  of  a  decree.* 


§  368.     What  Parties  may  Apply. 

As  a  rale,  relief  in  equity  against  a  judgment  at  law  is  given  only 
to  the  parties  to  the  action,*'  or  their  privies,"  or  those  whose  rights 

»  QyniB  V.  Hicks.  20  Tex.  488.  »  Milnor  v.  Railroad.  4  Ga.  886. 

»  Wells  ▼.  Smith.  18  Gray.  207. 74  Am.         »  Mickles  t.  Thayer.  14  Allen.  114 
Dec  681.  »Oro  Fino  Co.  v.  Cullen.  1  Idaho 

^  Thompson  v.  Hammond.  1  Edw.  Ch.  Ter.  126. 
487.  *7  Mayes   v.  W^oodaU.  86  Tex.   687; 

<s  DaTiB  T.  Davis,  10  Bush.  274.  Marriner  ▼.  Smith.  27  Cal.  649. 

»  Hahn  ▼.  Hart.  12  B.  Hon.  426.  »  Bullock  t.  V7inter.  10  Ga.  214. 
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are  directly  affected  by  the  jadgment.  Thas,  one  who  has  pur- 
chased land  subject  to  the  lien  of  a  jadgment  cannot  go  into  equity 
to  enjoin  the  judgment,  his  grantor  making  no  objection  to  it, 
unless  he  can  show  that  it  was  founded  in  fraud  and  expressly 
designed  to  injure  him  in  his  rights  as  a  purchaser.^  So  an  execu- 
tion in  ejectment  will  not  be  restrained  at  the  instance  of  a  stranger 
holding  a  paramount  title,  for  if  his  title  is  good  the  judgment  does 
not  affect  him."*  Nor  will  an  injunction  be  granted  to  restrain 
execution-creditors  from  proceeding  to  sell  the  property  of  their 
debtor,  on  the  ground  that  certain  claims  to  the  property  have 
been  interposed,  casting  a  -cloud  upon  the  title,  and  rendering  it 
probable  that  the  property  will  bring  less  than  its  value,  to  the 
injury  of  other  creditors  of  the  same  debtor,  the  debtor  being  insolv- 
ent.*^  A  stranger  to  an  execution,  whose  goods  have  been  levied  on 
under  it,  cannot  have  an  injunction  on  the  ground  that  the  jadg- 
ment was  erroneous;  for  he  has  a  good  remedy  at  law."  But  on  the 
other  hand,  it  has  been  held  that  where  a  judgment-creditor  may  col- 
lect from  property  that  his  debtor  has  not  conveyed,  but  refuses 
or  fails  to  do  so,  he  may  be  enjoined-  from  proceeding  against  the 
debtor's  grantee."*  It  is  certainly  clear  that  a  third  person  may 
maintain  an  action  to  perpetually  enjoin  the  enforcement  of  a  jadg- 
ment which  was  procured  through  fraud  and  for  the  purpose  of 
defrauding  him.*^  And  in  some  states  it  has  been  held  that  where 
a  judgment  is  entered  by  confession  without  action,  unless  the  8tat« 
ate  authorizing  such  entry  has  been  substantially  complied  with^ 
the  enforcement  of  the  judgment  may  be  enjoined,  upon  principles 
of  equity,  at  the  suit  of  a  third  party  prejudiced  thereby.*  If  the 
applicant  is  in  privity  of  interest  or  estate  with  the  defendant,  he  is 
of  course  not  regarded  as  a  stranger  to  the  action,  and  his  right  to 
interfere  is  more  easily  established.  Thus,  where  a  suit  was  broaghl 
in  Massachusetts  against  a  corporation  on  a  judgment  rendered  in 

VMarriner   ▼.   Smith,   27   CaL    649;  » Markley  v.  Rand,  12  CaL  27S. 

Shufelt  ▼.  Shufelt,  9  Paige,  187;  French  »  Hurd  ▼.  Eaton.  28  DI.  122. 

▼.  Shotwell.  6  Johns.  285.  ^  Busenbark  ▼.  Busenbark,  88  KaaSb 

» Harper  v.  Hill,  85  Miss.  68.    And  672,  7  Pac.  Rep.  245. 

see  Whitman  v.  V^illis,  51  Tex.  429.  •Schaster  t.  Rader  (Colo.)^  tt  Pa& 

s^  Robinson  t.  Thompson,  80  Ga.  988.  Rep.  606. 
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New  Torky  and  no  defense  had  been  made  by  the  company  in  the 
latter  state,  a  temporary  injnnotion  was  granted  restraining  the  sait 
on  a  bill  filed  by  an  individnal  stockholder.**  A  judgment  at  law 
against  two  defendants  may  be  annnlled  by  a  decree  of  a  court  of 
chancery  as  to  one  and  remain  binding  as  to  the  other.''  But  if  the 
bill  is  filed  by  one  defendant  alone,  the  other  should  be  made  a  party 
to  the  action,  unless  sufficient  reasons  for  the  omission  be  stated.** 
And  where  a  separate  judgment  is  rendered  against  each  of  two  joint 
wrong-doers,  neither  judgment  can  be  perpetually  enjoined  while 
both  remain  in  force  and  unsatisfied,  although  one  of  such  judgments 
has  been  assigned  by  the  holder  to  a  third  person.**  Since  the  sover- 
eign is  beyond  the  reach  of  any  prohibitory  process,  it  follows  that 
an  injunction  cannot  be  issued  to  restrain  the  United  States  from 
eollecting  a  judgment  in  its  favor.^ 

§  360.    What  Courts  EzerdBe  the  Power. 

The  enjoining  of  a  judgment  at  law  is  a  purely  equitable  remedy. 
But  it  is  not  necessary  for  its  exercise  that  the  tribunal  should  be 
distinctiyely  and  individually  organized  as  a  chancery  court.  This 
power  is  habitually  brought  into  play  in  those  states  where,  for  want 
of  separate  equity  courts,  the  law  courts  apply  equitable  remedies. 
And  even  under  the  codes,  where  law  and  equity  are  fused,  equitable 
jurisdiction,  equitable  proceedings,  and  equitable  remedies  are  not 
abolished,  although  metamorphosed  as  to  their  external  appearance. 
Questions  as  to  the  power  to  enjoin  judgments  most  commonly  arise 
between  co-ordinate  courts.  Thus  in  Tennessee  it  is  held  that  one 
chancery  court  may  enjoin  execution  of  a  judgment  wrongfully  taken 
in  another  chancery  court.^  But  in  another  state,  it  is  held  that  one 
circuit  court  has  no  jurisdiction  of  an  action  to  annul  and  enjoin  the 
judgment  of  another  circuit  court.^  In  Iowa,  an  execution  issued 
upon  a  judgment  of  the  supreme  court  may  be  enjoined  by  the  dis- 

MSamner  v.  Marcy,  8  Wood.  &  li.         ^Hill  ▼.  United  States,  9  How.  886. 
105.  **  Douglass  v.  Joyner,  67  Tenn.  82. 

«  Kennedy  v.  Evans.  81  111.  258.  «Plunkett  v.  Black,  117  Ind.  14,  19 

^  Gates  y.  Lane,  44  Cal.  892.  K.  £.  Rep.  687. 


»  Meixell  ▼.  Kirkpatrick,  25  Kans.  19. 
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trict  oonrt  of  the  eoanty  in  which  it  is  soagbt  to  be  enforced.^  The 
federal  courts  are  prohibited  by  statute  from  granting  writs  of  injunc- 
tion to  stay  proceedings  in  any  of  the  state  courts.'*^  And  conversely, 
the  state  courts  cannot  restrain  an  action  in  any  of  the  federal  courts, 
or  enjoin  the  collection  of  an  execution  issued  from  any  of  soch 
courts,* 

§  361.    Concurrent  Bemedies. 

Embarrassing  questions  sometimes  arise  as  to  the  right  and  power 
of  equity  to  interfere  by  injunction  against  a  judgment  while  the 
party  has  a  concurrent  and  equally  efficacious  remedy  by  application 
to  the  court  which  rendered  the  judgment,  or  by  appeal  to  a  higher 
court.  The  general  rule,  however,  as  established  by  the  best  author- 
ities, is  that  the  party  seeking  relief  must  have  exhausted  ail  his 
resources  at  law,  for  equity  will  not  grant  an  injunction  where  there 
is  an  adequate  remedy  at  law.*  Nor  will  the  court  grant  an  injunc- 
tion to  stay  proceedings  in  another  court  having  the  same  power  to 
grant  relief.^^  But  the  remedy  at  law,  though  adequate  to  the  case, 
may  have  been  lost  through  circumstances  not  attributable  to  the 
neglect  or  fault  of  the  party  seeking  relief.  In  such  instances,  all 
question  as  to  the  right  of  equity  to  lend  its  aid  is  at  once  removed. 
Thus,  where  there  are  statutes  authorizing  the  law  courts  to  grant 
relief  from  their  judgments  in  certain  cases,  this  will  not  preclade  a 
party,  in  a  proper  case,  from  obtaining  relief  in  equity  after  the  time 
limited  for  applying  for  relief  under  those  statutes  has  elapsed,  pro- 
vided sufficient  reasons  are  shown  for  not  having  made  such  appli- 
cation in  time.*  If,  for  example,  the  judgment  was  fraudulently  and 
secretly  entered  up,  and  the  defendant  had  no  notice  or  knowledge 
of  its  existence  until  after  the  expiration  of  the  time  within  which  he 


^Mflssie  V.  Mann,  17  Iowa,  181. 

«« 1  U.  S.  Stat,  at  Large,  88S. 

^Riggs  V.  JobnsoD  Co.,  6  Wall.  166; 
United  States  v.  Keokuk,  6  WaU.  614; 
Strozier  v.  Howes.  80  Ga.  578;  English 
▼.  Miller,  2  Rich.  £q.  820;  Coster  t. 
Griswold,  4  £dw.  Ch.  864. 

^  Wilkinson  ▼.  Rewey,  69  Wis.  564, 
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«7  Grant  ▼.  Quick,  6  Sandf.  612;  Da- 
fossat  ▼.  Berens,  18  La.  Ann.  889. 

«  District  Twp.  of  Newton  t.  White, 
42  Iowa,  608;  Baker  t.  Riordan,  8  Waal 
C.  Rep.  2ia 
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might  have  moved  the  law  court  to  vacate  it,  it  ia  a  case  for  equita- 
ble interference,  merits  being  shown,* 

i  362.    Same;  Belief  on  Motloxu 

The  liberal  practice  of  the  courts  in  granting  new  trials  and  enter- 
taining motions  to  vacate  or  open  their  own  judgments,  and  the  enact- 
ment of  statutes  in  many  of  the  states  autboriziog  the  setting  aside 
of  judgments  taken  against  a  defendant  "through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect, **  have  considerably  abridged 
the  province  of  equity  in  giving  relief  by  injunction.  And  the  rule  is 
generally  adhered  to,  as  the  more  safe  and  conservative  principle, 
that  equity  will  not  grant  relief  against  an  execution  if  the  party  can 
equally  well  be  relieved,  on  motion,  in  the  court  which  issued  the 
execution  or  has  control  of  it.^  It  is  true  that  some  cases  maintain 
a  different  view,  holding  that  although  the  judgment  might  be  vacated 
or  set  aside  on  motion,  and  although  the  time  for  so  moving  has  not 
yet  expired,  still  equity  may  enjoin  the  enforcement  of  the  judg- 
ment." But  in  so  holding  they  depart  from  the  fundamental  prin- 
ciples of  equity  and  are  not  to  be  commended.  If  the  time  limited 
by  law  for  seeking  relief  in  the  law  court  has  already  expired,  with- 
out the  neglect  or  fault  of  the  party,  that,  as  stated  in  the  preceding 
section,  is  a  different  matter,  and  the  right  of  equity  to  interfere  is 
unquestioned.  It  has  been  held  that  the  summary  refusal  of  a  motion 
for  a  new  trial  or  for  the  vacation  of  the  judgment  will  not  prevent 
the  party  from  coming  into  equity  with  a  bill  for  an  injunction,  based 
on  the  same  grounds."*  But  the  weight  of  authority  is  against  this 
proposition.    The  best  cases  hold  that  equity  will  refuse  to  act  by 


^Spooner  ▼.  Leland.  5  R.  I.  848. 

MImlay  y.  Carpentier,  14  Cal.  178;  Bi- 
bend  ▼.  Kreutz,  20  CaL  109;  Logan  y. 
HiUegasB,  16  Cal.  201;  Hintrager  y. 
Bnmbargo,  54  Iowa,  604,  7  N.  W.  Rep. 
93  (compare  CoddcII  y.  SteUon,  88  Iowa» 
147);  Hart  v.  Lazaron.  46  Ga.  896.  A 
party  claimiDg  that  he  had  not  been 
credited  by  the  sheriff  for  all  the  money 
he  had  paid  to  him  upon  an  execution. 


is  not  entitled  to  an  injunction  and 
relief  in  equity,  as  the  court  issuing 
the  execution  may  be  applied  to  to 
remedy  the  injustice  complained  of. 
Morrison  y.  Speer,  10  Oratt.  228. 

siLandrum  y.  Farmer,  7  Bi:ish,  46; 
Hernandez  *y.  James,  28  La.  Ann.  484; 
Caruthers  y.  Hartsfield,  8  Yerg.  866,  24 
Am.  Dec.  580. 

^Simpson  y.  Hart,  14  Johns.  68. 
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injunction  when  the  grounds  alleged  have  already  been  considered 
and  held  insufficient  on  a  motion  at  law;  in  sach  case  the  whole 
matter  is  res  judicata  and  equity  will  not  re-open  it."  To  show  the 
disposition  of  the  chancery  courts  in  this  regard,  we  cite  the  case  of 
Dalhoff  Y.  Keenan,^  where  it  appeared  that  the  party  had  filed  his 
petition  for  a  new  trial  in  the  law  conrt  within  the  time  prescribed 
by  the  code,  alleging  that  the  judgment  was  fraudulent,  but  this  peti- 
tion was  dismissed  because  a  necessary  witness  was  absent  and 
because  the  other  party  promised  that  he  would  make  "a  fair  offer  of 
compromise/'  and  afterwards  the  complainant  brought  an  action  in 
equity  to  set  aside  the  judgment  and  for  a  new  trial  of  the  issues. 
But  it  was  held  that  the  action  in  equity  was  properly  dismissed, 
because  the  complainant  had  an  adequate  and  speedy  remedy  at 
law,  which  he  had  begun  to  pursue  but  had  improvidently  abandoned. 

§  863.    Same;  Appeal  or  Error. 

In  pursuance  of  the  same  general  principle,  the  party  must  have 
exhausted  his  possible  remedies  by  appeal  or  writ  of  error  before 
equity  will  hear  him.  If,  by  failing  to  appeal,  or  by  prosecuting  an 
appeal  in  a  defective  or  insufficient  mode,  he  loses  bis  remedy  at  law, 
he  cannot  proceed  in  equity  by  injunction,  unless  new  and  sufficient 
equities  be  alleged."  Nor  will  a  judgment  be  enjoined  when  the 
complainant  has  neglected  to  except  to  it  as  he  might  have  done.** 
So  a  judgment  which  is  not  appealed  from,  and  which  directs  a  forced 
sale  of  articles  for  its  satisfaction  which  are  by  law  exempt  from 
forced  sale,  is  not  a  nullity,  however  erroneous ;  and  when  no  means 
have  been  used  to  correct  the  error  by  appeal,  the  conclusive  force  of 
the  judgment  cannot  be  evaded  by  a  resort  to  injunction.*'  Nor  is 
the  death  of  a  party  before  judgment  sufficient  ground  for  an  injnnc- 

"MatBon  ▼.  Field,  10  Mo.  100;  Davis     baugh  v.  Schmebly,  S  Md.  890;  Palmer 
v.  Bass,  4  Ind.  818;  ColliDS  v.  Butler,  14     v.  Malone,  1  Heisk.  540;  James  v.  Neal, 


Gal.  228;  Critchfleld  v.  Porter,  8  Ohio,  8  T.  B.  Hon.  860;  Flanneken  v. 

MS;  Gray  v.  BartOD,  02  Mich.  186, 28  N.  64  Miss.  217, 1  Soath.  Rep.  167. 
W.  Rep.  818.  M  Dibble  ▼.  Tmlack,  12  Fla.  18SL 

M  66  Wis.  670,  f .  6.  24  N.  W.  Rep.  278.        ^  Rountree  v.  Walker,  46  Toe  90a 

"Long  Y.  Smith,  89  Tez.  160;  Brum- 
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tion;  the  proper  remedy  is  by  error  coram  nohi$^^  In  a  case  where 
judgment  was  rendered  by  a  court  of  competent  jurisdiction,  and  a 
case  was  made  by  the  defeated  party  for  the  purpose  of  review  in  the 
appellate  court,  and  the  successful  party  wrongfully  obtained  posses- 
sion of  such  case-made,  and  withheld  it  until  the  time  had  elapsed 
within  which  by  statute  a  judgment  could  be  reviewed  above,  it  was 
held  that  the  defeated  party  could  not  have  an  injunction  against  the 
collection  of  the  judgment.  For,  said  the  appellate  tribunal,  his 
remedy  is  by  petition  in  error  in  this  court,  and  then  if  it  appears 
that  he  was  prevented  from  bringing  the  case  here  solely  by  the  wrong- 
ful conduct  of  the  opposing  party,  and  he  has  himself  been  guilty  of 
no  laches,  this  court  will  entertain  jurisdiction  and  examine  the  rec- 
ord as  though  it  had  been  filed  in  time."*  But  if  a  meritorious  bill 
of  exceptions  be  dismissed  because  of  a  mistake  made  by  the  certify- 
ing judge,  and  without  the  fault  of  counsel,  equity  may  restrain  the 
enforcement  of  the  judgment  thus  affirmed  until  the  matters  set  up 
in  the  dismissed  bill  of  exceptions  can  be  heard.*  And  afortiori^ 
equity  will  relieve  against  a  judgment  where  the  law-judge  refused  to 
flign  a  bill  of  exceptions  and  the  exceptions  were  such  as  should  have 
been  sustained.*^  In  Illinois  an  extremely  liberal  practice  appears 
to  obtain.  For  it  is  held  that  relief  may  be  obtained  against  a  judg- 
ment, on  the  ground  of  fraud,  although  the  party  might  find  a  rem- 
edy in  a  court  of  law,  and  even  if  the  party  had  notice  of  the  judg- 
ment in  time  to  appeal,  and  made  an  abortive  attempt  to  do  so,  this 
^oea  not  prevent  him  from  applying  to  a  court  of  equity  for  relief.* 

§  364.    Same;  Cross- Actions  and  Actions  over. 

In  a  number  of  instances  courts  of  equity  have  refused  to  enjoin 
the  collection  of  a  judgment  (unjust  and  inequitable  though  it  might 
be),  where  the  party  had  an  adequate  and  a*vailable  remedy  at  law 
by  a  oross-aotion,  as  for  breach  of  warranty  of  the  property  lor  the 

"Williamson  v.  Applebeny,  1  Hen.  <i Picket   v.   Morris,  3  Wash.  (Ya.) 

^M.20e.  265. 

AMase  V.  WVfer,  80  Kans.  378L  **Nelioii  v.  Rockwell,  14  HI.  875. 
"Eolin  V.  Lovett,  48  Ga.  179L 
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price  of  which  the  snit  was  brought.*  So  where  the  defendant  was 
prevented  by  unavoidable  accident  from  setting;  up  offsets  to  the 
plaintiff's  demand,  which  were  not  connected  with  the  daim  sued 
on  and  may  be  enforced  at  law,  he  is  not  entitled  to  enjoin  the  jodg- 
ment  and  interpose  his  counterclaims  against  it,  but  must  pursue  his 
remedy  at  law.**  The  availability  of  the  legal  remedy  being  the  test, 
it  would  seem  that  the  existence  of  a  counterclaim,  capable  of  being 
used  as  an  independent  cause  of  action,  should  be  no  bar  to  equita- 
ble relief,  if  it  could  not  be  enforced  against  the  plaintiff  in  conse- 
quence of  his  being  a  non-resident  and  keeping  beyond  the  jurisdic- 
tion. But  the  courts  hold  otherwise.  On  this  state  of  facts  an 
injunction  has  been  refused."  On  the  same  principle,  equity  will 
not  interfere  to  give  relief  where  the  judgment  debtor  is  in  such  a 
position  that  he  may  make  himself  whole,  immediately  upon  paying 
the  judgment,  by  a  suit  at  law  against  a  person  who  is  responsible 
over  to  him  for  the  loss  or  damage  he  may  suffer.* 

Part  II.     Gbounds  fob  Enjoihiro  Judoxents. 

{  866.    General  Gronnds  for  Equitable  Beliefl 

There  are  two  reasons  why  equity  is  slow  to  interfere  with  the 
operation  of  judgments  recovered  in  a  court  of  law.  In  the  first 
place,  it  is  sensitive  to  the  imputation  of  seeking  to  usurp  a  species 
of  appellate  jurisdiction  and  so  to  extend  its^  power  over  all  other 
courts.  And  secondly,  a  judgment  on  the  merits  ought  to  be  for- 
ever conclusive  between  the  parties,  no  re-examination  should  be 
allowed,  and  it  is  neither  the  function  nor  the  ambition  of  equity  to 
overhaul  judgments  at  law.  Hence,  in  applying  to  equity  for  relief, 
it  is  necessary  that  something  more  than  a  merely  erroneous  or 
irregular  judgment  should  be  shown.  Some  of  the  elements  which 
universally  afford  an  attach ing-point  for  the  equitable  jurisdiction 
must  be  present,  making  it  unconscientious  for  the  successful  party 

•>  Ponder  v.  Cox,  26  Oa.  485;  Henzy        «Beall  v.  Brown,  7  Md.  898. 
V.  Elliott,  6  Jones  Eq.  176.  **  Drake  v.  I^oni,  9  Qratt  51 

M  Hudson  V.  Kline,  8  Gratt  878. 
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to  enforce  his  judgment  as  it  stands.  Thns»  if  the  defense  was  one 
which  could  not  be  interposed  at  law,  equity  will  relieve,  because  the 
party  has  not  had  a  fair  trial.  So  if  he  was  ignorant  of  his  defense, 
and  guilty  of  no  laches  in  failing  to  discover  it;  or  was  prevented 
from  setting  it  up  by  fraud  or  accident,  or  the  act  of  his  adversary, 
without  any  negligence  or  fault  on  his  own  part.  The  object  of  an 
injunction  to  stay  proceedings  at  law  is  to  prevent  the  party  against 
whom  it  issues  from  availing  himself  of  an  unfair  advantage,  result- 
ing from  fraud,  accident,  mistake,  or  otherwise,  and  which  would 
therefore  be  against  conscience.*'  Hence  equity  cannot  relieve 
against  the  operation  of  a  judgment  at  law  simply  on  account  of  its 
hardship.*  It  must  first  of  all  appear  that  it  would  be  unjust  and 
against  conscience  to  enforce  the  judgment."  Then  it  must  be  shown 
that  if  a  new  and  fair  examination  of  the  merits  be  had,  the  result 
will  be  other  than  that  already  reached.^  There  must  be  a  merito- 
rious defense.  No  matter  what  circumstances  of  fraud  or  irregularity 
may  have  attended  the  entry  of  the  judgment,  if  it  appears  that  no 
defense  was  made  becaiuse  no  valid  defense  existed,  and  that  the 
instrument  in  suit  was  given  for  a  valid  and  valuable  consideration, 
an  injunction  will  be  refused.^  Nor  will  equity  interfere  unless  it 
shall  also  be  shown  that  the  party  has  used  due  diligence  and 
exhausted  every  means  of  defending  the  case  or  obtaining  redress  at 
law.**  But  on  the  other  hand,  where  a  proper  case  for  relief  by 
injunction  is  made  out,  the  fact  that  the  judgment-creditor  is  of 
undoubted  solvency  and  able  to  refund  the  money  which  may  be  col- 
lected on  the  execution,  will  not  prevent  such  equitable  intervention.^ 

« Little  V.  Price,  1  Md.  Ch.  Dec.  18d;  T^Taggart  v.  Wood.  90  Iowa,   286; 

Bachelder  v.  Bean,  76  Me.  870.  8auer  v.  Kansas,  69  Mo.  46. 

« Hill  V.  Rogers,  Rice  Ch.  7;  Hamil-  7i  Sohier  v.  Merrill,  8  Wood.  &  M. 

ton  V.  Adams,  15  Ala.  696,  60  Am.  Dec.  179. 

160.  w  Wells  V.  Wall,  1  Oreg.  295;  Nevins 

•Fowler  v.  Lee,  10  Qill  &  J.  858,  82  ▼.  McKee.  61  Tex.  412. 

Am.  Dec  178.  7*Carrington  t.  Holabird,  19  Conn. 
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§  366.    Gteneral  Bule  stated. 

The  leading  case  in  America  npon  the  subject  of  equitable  relief 
against  judgments  at  law,  is  that  of  Marine  Insurance  Co.  v.  Hodgson  J* 
In  that  case  Chief  JusticiB  Marshall  specified  the  grounds  for  the  inter- 
ference of  equity  in  the  following  terms:  "Without  attempting  to 
draw  any  precise  line  to  which  courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  parties  from  availing  them- 
selves of  judgments  obtained  at  law,  it  may  safely  be  said  that  any 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could  not  have  availed  himself 
in  a  court  of  law,  or  of  which  he  might  have  availed  himself  at  law, 
but  was  prevented  by  fraud  or  accident  unmixed  with  any  fault  or 
negligence  in  himself  or  his  agents,  will  justify  an  application  to  a 
court  of  chancery/'  And  the  principles  here  set  forth,  though  per- 
haps somewhat  extended  by  more  recent  decisions,  have  been  adopted 
without  question,  as  a  general  statement  of  the  rule,  in  all  our  courts.^ 
"When  a  party  goes  into  chancery  after  a  trial  at  law,"  says  a  learned 
judge  in  New  York,  "he  must  be  able  to  impeach  the  justice  and 
equity  of  the  verdict,  and  it  must  be  upon  grounds  which  either  could 
not  be  made  available  to  him  at  law,  or  which  he  was  prevented  from 
netting  up  by  fraud,  accident,  or  the  wrongful  act  of  the  other  party, 
without  any  negligence  or  other  fault  on  his  part."'*  "A  court  of 
equity  does  not  interfere  with  judgments  at  law  unless  the  complain- 
ant has  an  equitable  defense,  of  which  he  could  not  avail  himself  at 
law  because  it  did  not  amount  to  a  legal  defense,  or  had  a  good 


W7Cranch.  883. 

7>  Railroad  Co.  v.  Neal.  1  Woods.  858; 
Emerson  v.  Udall.  18  Vt  477;  Pettes  v. 
Whitehall  Bank,  17  Vt  485;  Wingate  v. 
Hajwood,  40  N.  H.  487;  Uibbard  v. 
Eastman,  47  N.  H.  507;  Vilas  v.  Jones, 
1  N.  Y.  274;  Briesch  v.  McCauley,  7 
Gill,  189;  Littie  v.  Price.  1  Md.  Ch.  182; 
Kent  V.  Richards,  8  Md.  Ch.  892;  Wind- 
wart  V.  Allen,  18  Md.  196;  Alford  v. 
Moore.  15  W.  Va.  697;  Braden  v.  Reitz- 
enberger,  18  W.  Va.  286;  Ponder  v.  Cox, 
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26  Ga.  485;  Watts  ▼.  Oayle,  20  Ala.  817; 
Lafon  ▼.  Desessart,  1  Mart  N.  8.  71; 
J^evins  ▼.  McEee,  61  Tex.  412;  Lester  ▼. 
Hoskins,  26  Ark.  68;  Miller  ▼.  Morse,  23 
Mich.  865;  Eelleher  ▼.  Boden,  66  Mich. 
295, 21  N.  W.  Rep.  846;  Proctor  t.  Petttt 
(Nebr.),  41  N.  W.  Rep.  181;  Wells  ▼. 
Wall,  1  Oreg.  295;  Mastick  ▼.  Thorp.  29 
Cal.  444;  Boston  v.  Haynes.  88  CaL  31. 
Taggart  v.  Wood.  20  Iowa,  286. 
»  Vilas  T.  Jones,  1  N.  Y.  274. 
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defense  at  law,  which  he  was  prevented  from  availing  himself  of  by 
fraud  oraccident,  unmixed  with  negligence  of  himself  or  his  agents.**  ^ 
So  speak  all  the  authorities. 

§  367.    Errors  and  Irregularities. 

The  doctrine  is  fully  established  that  a  court  of  equity  will  not»  on 
the  application  of  the  defendant  in  a  judgment  at  law,  who  has  had 
a  fair  opportunity  to  be  heard  upon  a  defense  over  which  the  court 
pronouncing  the  judgment  had  full  jurisdiction,  set  aside  the  judg* 
ment  or  enjoin  its  enforcement  simply  on  the  ground  that  it  was 
unjust,  irregular,  or  erroneaui,  or  because  the  equity  court  would,  in 
deciding  the  same  case,  have  come  to  a  different  conclusion.^  A 
good  illustration  of  this  rule  is  furnished  by  the  decision  in  a  case 
where  the  defendant  at  law,  after  losing  his  case  by  reason  of  a  sug- 
gestion of  the  court  that  his  remedy  was  in  chancery  and  not  at  law, 
applied  for  relief  in  equity.  It  was  said:  ''If  the  party  chose  to 
believe  in  the  opinion  of  the  court,  it  must  be  at  his  own  hazard,  and 


77  flendrickson  v.  HiDckley,  17  How. 
44a 

"2  Story's  Bq.  Jur.  §  1672;  Baker  v. 
HoFKan.  2  Dow,  526;  Tarver  y.  Tarver. 
9  Pet.  174;  Ludlow  y.  Ramsey,  11  Wall. 
581;  Pettea  v.  Whitehall  Baak,  17  Vt. 
485;  Fletcher  v.  Warren.  18  Vt  45;  Pad- 
dock ▼.  Palmer.  19  Vt  681;  Still  well  v. 
Carpenter,  59  N.  Y.  414;  Shottenkirk  v. 
Wheeler,  8  Johns.  Ch.  279;  De  Reimer 
Y.  Cantillon,  4  Johns.  Ch.  85;  Holmes  y. 
Remsen,  7  Johns.  Ch.  286;  Donovan  y. 
Finn,  1  Hopk.  Ch.  59,  14  Am.  Dea  631; 
Vanarsdelen  y.  Whitaker,  10  Phila.  153; 
Holmes  y.  Steele.  28  N.  J.  £q.  173; 
PhiUips  Y.  Fallen,  (N.  J.  Eq.),  16  Atl. 
Rep.  9;  Methodist  Church  v.  Mayor  of 
Baltimore,  6  Gill,  891,  48  Am.  Dec.  540; 
Boyd  Y.  Chesapeake  Co.,  17  Md.  195,  79 
Am.  Dec.  646;  Slack  y.  Wood.  9  Gratt 
40;  McDowall  y.  McDowall,  1  Bail.  Eq. 
824;  Stockton  y.  Briggs,  5  Jones  Eq. 
809;  Grantham  y.  Kennedy,  91  N.  Car. 
148;  Cohen  y.  Dubose,  1  Harp.  Ch.  102, 


14  Am.  Dec.  709;  Hunt  y.  Coachman,  6 
Rich.  Eq.  286;  Turpin  y.  Thomas.  2 
Hen.  &  M.  189, 8  Am.  Dea  615;  Roback 
Y.  Harkins.  88  Ga.  174;  Jones  y.  Wat- 
kins.  1  Stew.  (Ala.)  81;  Coffin  y.  McCul- 
loagh,  80  Ala.  107;  Saunders  y.  Albrit- 
ton.  87  Ala.  716;  Ammons  y.  Whitehead, 
81  Miss.  99;  Walker  y.  VillaYaso,  26  La. 
Ann.  42;  Fitzhugh  y.  Orton,  12  Tex.  4; 
Pryor  y.  Emerson,  22  Tex.  162;  Roller 
Y.  Wooldridge,  46  Tex.  485;  Reynolds 
Y.  Horine.  13  B.  Mon.  284;  Burke  y. 
Wheat.  22  Eans.  722;  Missouri  Pac.  R. 
Co.  Y.  Reid.  84  Kans.  410,  8  Pac.  Rep. 
846;  Ex  parte  Christian.  28  Ark.  641; 
Clopton  Y.  Carloss,  42  Ark.  560;  Dunn 
Y.  Fish,  8  Blackf.  407;  Macy  v.  Lloyd, 
23  Ind.  60;  De  Haven  y.  Covalt.  83  Ind. 
844;  Drake  y.  Hanshaw.  47  Iowa.  291; 
Hazeltine  y.  Reusch,  51  Mo.  50;  Merrltt 
Y.  Baldwin.  6  Wis.  439;  Jilson  y.  Steb- 
bins,  41  Wis.  235;  Ableman  v.  Roth.  12 
Wis.  81;  Pico  y.  Sunol,  6  Cal.  294;  Lo- 
gan Y.  Hillegass,  16  Cal.  200. 
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it  now  seems  to  me  to  be  no  good  ground  for  relief  in  equity  that  the 
court  or  his  counsel  gave  him  bad  advice;  he  should  have  excepted 
to  the  opinion  of  the  court  in  refusing  to  continue,  and  if  on  exami- 
nation this  should  be  found  to  be  error,  then  he  would  have  had  relief; 
but  having  failed  to  do  so  furnishes  no  more  ground  for  relief  than 
he  would  have  been  entitled  to  if  the  court  had  committed  any  other 
error,  and  he  had  submitted  to  it  till  it  was  too  late  to  redress  it."  ^ 
To  take  another  illustration, — where  a  judgment  was  rendered  accord- 
ing to  a  particular  construction  of  a  statute,  and,  after  a  writ  of  error 
thereon  was  barred  by  the  statute  of  limitations,  the  supreme  court 
gave  a  different  construction  to  the  statute  in  another  oase»  it  was 
held  that  equity  would  not  interfere  to  open  the  judgment."*  Again, 
that  a  debt  was  divided  and  suits  brought  on  each  portion  in  a  jns- 
tice's  court  which  would  have  no  jurisdiction  over  one  suit  for  the 
whole  amount,  is  no  reason  for  enjoining  the  judgment  in  one  suit, 
unless  it  also  appears  that  by  means  of  the  division  the  defendant 
was  deprived  of  some  right  or  remedy,  and  that  he  had  not  consented 
to  the  division."  It  is  well  settled  that  no  injunction  can  be  had 
against  a  judgment  merely  on  account  of  a  defect  or  insufficiency  of 
the  evidence,  or  because  the  rules  of  evidence  were  violated  on  the 
trial.^  So  an  error  in  the  calculation  of  interest  on  a  judgment  ren« 
dered  and  sought  to  be  executed  is  no  ground  for  an  injunction." 
But  where,  through  fraud,  accident,  or  mistake,  a  judgment  has  been 
entered  for  an  amount,  or  in  terms,  not  as  intended,  equity  will  give 
relief,  on  clear  and  satisfying  proof •**  Or,  as  differently  stated,  equity 
will  relieve  in  cases  of  mistakes  in  judgments,  decrees,  or  other  mat- 
ters of  record,  when  the  mistake  is  not  judicial  and  there  are  no  other 
means  of  obtaining  redress.^    Thus,  where  the  defendant  agreed  that 


TVRisber  v.  RouBh,  2  Mo.  95,  22  Am. 
Dec.  442. 

«o  Jones  Y.  Watkins.  1  Stew.  (Ala.)  81. 
And  see  Gassel  v.  Scott,  17  Ind.  614. 

"Pry or  v.  Emerson,  22  Tex.  162. 

«Pico  V.  Sunol,  6  Cal.  294;  Hunt  V. 
Coachman,  6  Hich.  Eq.  286;  Merritt  y. 
Baldwin,  6  Wis.  489;  Vaughn  v.  John- 
son, 9  N.  J.  Eq.  178. 

8S  Walker  v.  Yillavaso,  26  La.  Ann.  42. 
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Bat  where  a  Jury  by  mistake  omitted  to 
Include  interest  in  their  yerdict,  and 
the  mistake  was  not  discovered  in  time 
to  apply  to  the  law  conrt  for  relief,  it 
was  held  that  equity  might  relieye 
against  the  mistake.  Cohen  ▼.  Dnboae, 
1  Harp.  Ch.  102,  14  Am.  Dec.  700. 
MEatz  v.  Moore.  18  Md.  566w 
» Smith  T.  BuUer,  11  Oreg.  46, 4  Pac 
Rep.  517. 
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the  justice  before  whom  the  ease  was  pending  should  enter  a  condi- 
tional judgment  against  him,  and  the  justice  entered  an  absolute 
judgment  by  confession,  it  was  considered  that  equity  might  relieve.^ 
So  where  a  judgment  was  entered  against  a  sheriff,  under  a  mistake 
of  the  clerk  in  supposing  a  bail-piece  to  be  insufficient,  when  the 
counsel  had  agreed  that  it  might  be  filed,  relief  was  granted  against 
the  judgment.*' 

§  368.    Fraud* 

Fraud  has  always  been  reckoned  among  the  special  abhorrences 
of  equity,  and  fraud  is  ooe  of  the  grounds  upon  which  application  is 
most  frequently  made  to  equity  for  relief  or  redress.  It  is  well  set- 
tied  that  equity  will  enjoin  a  party  from  enforcing  a  judgment  which 
he  has  obtained  by  means  of  fraud."  ''Fraud  will  vitiate  a  judg- 
ment, and  a  court  of  equity  may  declare  it  a  nullity.  Equity  has  so 
great  an  abhorrence  of  fraud  that  it  will  set  aside  its  own  decrees  if 
founded  thereupon.**  "*  The  rule  is  concisely  stated  by  the  chancery 
eourt  in  New  Jersey  in  the  following  language :  "The  court  will  grant 
relief  against  a  judgment  which  is  against  conscience,  which  was 
obtained  by  fraud  or  in  any  other  way  by  which  injustice  has  been 
done,  and  where  the  injured  party  has  had  no  opportimity  for  defense, 
or  could  not  make  it  through  any  defect  of  the  law,  and  where  ade- 
quate relief  cannot  be  afforded  by  the  court  where  such  judgment  is 
obtained,  and  timely  application  for  relief  is  made  to  this  court."  ^ 
A  bill  will  lie  to  vacate  a  judgment  for  fraud,  even  although  it  has 
already  been  made  the  foundation  in  another  state  of  a  suit  in  which 


••Qwlnn  ▼.  KewtOD,  8  Humph.  710. 

«  Smith  ▼.  Wallace,  1  Wash.  (Va.)  254. 

•  White  ▼.  Crow.  110  U.  8. 188. 4  Sup. 
Ct  Rep.  71;  Wingate  y.  Haywood,  40 
K.  H.  437;  Pearce  ▼.  Olney,  20  Conn. 
644;  Cairington  v.  HoIabird»  17  Codd. 
080;  Greene  y.  Haskell.  5  R  I.  447; 
Mann  ▼.  WorraU,  16  Barb.  221;  Cor- 
withe  Y.  GriffiD.  21  Barb.  9;  Whittlesey 
▼.  Delaney,  78  N.  Y.  671;  Binsse  y.  Bar- 
ker, 18  N.  J.  Law,  268,  28  Am.  Dec.  720; 
Burch  Y.  Scott,  1  Bland,  112;  Kent  y. 
Richards,  8  Md.  Ch.  892;  Poindezter  y. 


Waddy.  6  Munf.  418.  8  Am.  Dea  749; 
Smith  Y.  Hays,  1  Jones  Eq.  821;  Brown 
Y.  Thornton,  47  Ga.  474;  Dugan  y.  Mc- 
Gann,  60  Ga.  868;  Hair  y.  Lowe,  19  Ala. 
224;  Hahn  y.  Hart.  12  B.  Mon.  426; 
Crank  Y.  Flowers,  4  Helsk.  629;  Ogden 
Y.  Larrabee.  57  111.  889;  Cowin  y.  Toole. 
81  Iowa,  518;  Bresnahan  y.  Price.  67 
Mo.  422;  Payne  y.  O'Shea.  84  Mo.  129; 
Burkee  y.  Smith.  (Walk.)  Mich.  827; 
Hay  den  y.  Hay  den,  46  Cal.  882. 

» Wingate  v.  Haywood,  40  N.  H.487. 

M  Moore  y.  Gamble.  9  N.  J.  Eq.  246. 
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the  defendant's  property  in  that  state  has  been  attached."  But 
equity  will  not  interfere  on  the  ground  of  fraud  unless  the  fraud  is 
clearly  stated  and  proved.^  And  allegations  that  the  judgment  was 
obtained  "through  fraud  and  other  ill  practices"  are  too  vagne  and 
general. *"  And  further,  in  order  to  obtain  equitable  relief  against  a 
judgment  on  the  ground  of  fraud,  it  is  necessary  to  be  alleged  and 
shown  that  there  is  a  good  defense  on  the  merits.^  Or,  as  otherwise 
stated,  it  must  be  made  clearly  to  appear  that  the  judgment  has  no 
other  foundation  than  the  fraud  charged,  and  that  if  there  had  been 
no  fraud  there  would  have  been  no  judgmont."^  Thus  equity  will  not 
relieve  against  a  judgment  alleged  to  have  been  obtained  by  fraud, 
where  the  relief  asked  for  is  merely  a  reduction  of  the  damages.**  It 
has  been  adjudged  a  good  ground  for  the  intervention  of  eqnity  that 
the  judgment,  fairly  and  regularly  rendered,  has  afterwards  been 
fraudulently  altered  so  as  to  increase  the  amount  for  which  it 
stands,^  or  so  as  to  include  a  person  not  originally  named  in  it  nor 
made  a  party  to  the  action.**  Aside  from  the  cases  just  instanced, 
it  id  jBvident  that  the  fraud  on  which  the  application  to  equity  is  based 
may  be  of  three  different  characters,  or  arise  in  three  several  ways. 
First,  there  may  have  been  fraud  in  the  instrument  or  transaction  on 
which  the  judgment  at  law  is  founded.  This,  since  it  constitutes  a 
good  defense  to  the  suit  at  law,  must  be  set  up  then  and  there.  If 
the  defendant  was  ignorant  of  it,  or  had  no  opportunity  to  plead  it, 
or  was  prevented  from  setting  it  up  by  the  artifice  or  fraud  of  his 
adversary,  it  may  be  available  on  a  subsequent  application  to  chan- 
cery. But  otherwise  it  furnishes  no  ground  for  equitable  interfer- 
ence.** Secondly,  whatever  was  the  character  of  the  defense,  sup- 
posing it  to  be  good  and  meritorious,  the  successful  party  may  have 
practised  fraud  or  trickery  in  such  wise  as  to  prevent  the  other  from 


^  Edson  V.  CumiDgs,  62  Mich.  62, 17 
N.  W.  Rep.  693. 

K  Jones  V.  South,  8  A  E.  Mar.  862. 

^  Rooks  V.  Williams,  18  La.  Ann.  874 

M  White  V.  Crow,  110  U.  S.  183, 4  Sup. 
Ct.  Rep.  71;  Hair  v.  Lowe,  19  Ala.  224; 
Pearce  v.  Olney,  20  Conn.  644;  Able- 
man  V.  Roth.  12  Wis.  81;  Way  v.  Lamb, 
15  Iowa.  79. 
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»  Dringer  v.  Receiver  of  Erie  Ry.  Co., 
42  N.  J.  Eq.  678.  8  AU.  Rep.  811. 

••Essex  V.  Berry,  2  Vt  161;  Murdock 
V.  De  Vries,  87  Cal.  627. 

w  Bnbcock  v.  McCamant,  68  m.  214. 

«  Chester  v.  Miller.  18  Cal.  55a 

•B  Muscatine  v.  Miss.  &  Mo.  R.  Co.»  1 
DilL  686.    And  see  infi-a,  §  87a 
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bringing  it  before  the  conrt.  Here  eqnity  will  relieve,  if  the  appli- 
cant himself  was  guilty  of  no  negligence  or  fault.  And  thirdly,  the 
fraud  charged  may  have  been  practised  in  the  act  of  procuring  the 
judgment  to  be  entered,  or  in  taking  judgment  in  violation  of  an 
agreement  to  the  contrary.  This  also  is  sufficient  ground  for  the 
interference  of  equity.  These  propositions  will  be  elaborated  in  the 
next  succeeding  sections. 


§  368.    Fraud  in  Preventing  Defense. 

Where  a  party,  having  a  good  defense  to  an  action  commenced 
against  him  at  law,  is  prevented,  by  the  fraud  or  fraudulent  repre- 
sentations of  the  plaintiff  or  his  attorney,  from  setting  up  that 
defense,  and  a  judgment  is  obtained  against  him,  without  any  negli- 
-gence  or  fault  on  his  part,  it  is  a  proper  case  in  equity  for  relief 
against  the  judgment.^^  As  remarked  by  a  learned  judge,  '"a  decree 
or  judgment  receives  its  force  from  the  fact  that  it  is  the  decision  of 
a  competent  tribunal,  before  which  both  the  parties  have  had  an 
opportunity  of  appearingand  prosecuting  their  claims  and  having  them 
fairly  adjudicated.  When  this  is  prevented  by  the  fraud  or  circum- 
vention of  one  of  the  parties,  without  the  fault  or  negligence  of  the 
other,  the  decree  or  judgment  of  the  court  ceases  to  have  its  binding 
effect,  and  it  is  competent  for  the  party  injured  to  resort  to  a  court 
of  chancery  to  obtain  relief."  '®*    Thus,  in  one  case,  a  perpetual 


»<>HuggiDBy.  King,  8  Barb.  616;  Spen- 
cer Y.  Vigneauz,  20  Cal.  442;  Cummins 
Y.  White,  4  Blackf.  856;  Mack  y.  Doty, 
Harr.  Ch.  (Mich.)  866;  Poindexter  v. 
Waddy.  6  Munf.  418,  8  Am.  Dea  749; 
De  Louis  y.  Meek,  2  Qreene  (Iowa),  55, 
50  Am.  Dec.  401. 

101  Lockwood  Y.  Mitchell,10  Ohio,  448, 
53  Am.  Dec  48a  This  was  also  the 
ground  of  the  decision  in  the  remark- 
able litigation  reported  as  "The  Wag- 
ner Cases, "  69  Md.  818,  8.  c.  16  Report- 
er, 594.  The  circumstances  of  this  case 
disclose  such  a  singular  and  unprece- 
dented state  of  facts  that  they  deserYe 
somewhat  extended  mention,  both  as 


a  matter  of  legal  curiosity  and  as  an 
illustration  of  the  rule  stated  in  the 
text  We  quote  as  follows  from  the 
opinion  of  Judge  Miller:  "In  these 
scYenteen  cases  appeals  hsYe  been 
taken  by  Harrison  Wagner  from  the 
same  number  of  decrees  of  the  circuit 
court  for  Frederick  county,  sitting  in 
equity,  perpetually  enjoining  the  exe- 
cution of  a  large  number  of  magis- 
trates' judgments  rendered  in  his  favor 
against  the  several  appellees.  They 
present,  as  a  whole,  a  case  without  prec- 
edent in  Judicial  annals.  They  show 
the  rendition  of  1296  magistrates'  Judg- 
ments, amounting  in  the  aggregate  to 
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injunction  was  granted,  in  order  to  stay  proceedings  on  a  jndgment  at 
law  obtained  in  a  suit  instituted  in  the  name  of  a  person  not  inter- 
ested, whose  name  was  nsed  only  for  the  purpose  of  preventing  a 


$127,886  debt,  and  t384ai0  costs,  in 
favor  of  the  appellant.  They  were  all 
rendered  by  John  A.  Wilson  and  John 
EL  Locke,  two  Justices  of  the  peace  in 
Frederick  county,  791  of  them  by  the 
former,  and  609  by  the  latter.  Eight 
hundred  and  sixty -two  are  for  the  exact 
sum  of  $98  each,  4S2  for  $100  each,  and 
two  for  $80  each.  The  bills  in  these 
cases  were  filed  by  the  twenty-seven 
defendants  in  these  judgments,  pray- 
ing for  injunctions  to  restrain  the  en- 
forcement of  them,  and  that  the  same 
be  cancelled  or  otherwise  dealt  with  as 
right  and  Justice  may  require.  With 
respect  to  the  judgments  rendered  by 
Wilson,  the  bills  charge  in  substance 
that  Wagner,  maliciously  and  wicked- 
ly designing  and  intending  to  cheat, 
defraud,  and  swindle  the  complainants 
out  of  large  amounts  of  money,  pro- 
cured these  Judgments  to  be  entered  up 
by  Wilson,  who  was  falsely  and  unlaw- 
fully pretending  to  be  a  justice  of  the 
peace,  but  who,  in  fact,  had  no  author- 
ity at  the  time  to  act  as  such;  that 
neither  at  the  time  of  the  institution  of 
the  pretended  suits  nor  at  the  time 
when  the  pretended  Judgments  were 
rendered  were  the  complainants  in- 
debted to  Wagner  in  any  sum  of  money 
whatever,  and  that  the  same,  as  well  as 
any  pretended  claims  upon  which  they 
may  be  founded,  are  wholly  false,  vex- 
atious, and  oppressive,  and  without 
any  pretence  or  color  of  right  or  Jus- 
tice, and  that  the  complainants  had  no 
knowledge  of  their  existence  until 
nearly  a  year  after  they  were  rendered. 
Interlocutory  decrees,  for  want  of  an- 
swers, were  entered  in  all  the  cases  ex- 
cept one,  and  testimony  under  ex  parts 
commissioners  was  taken  by  the  com- 
plainants. Wagner,  however,  subse- 
quently filed  his  answers,  in  which  he 
denies  all  the  allegations  of  fraud  con- 
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tained  in  the  bills,  avers  that  the  sev- 
eral complainants  were  duly  summoned 
in  the  several  cases  before  the  magis- 
trate, who,  he  insists,  was  duly  author- 
ized to  act  as  such  at  the  time,  declares 
that  the  judgments  are  genuine,  valid, 
and  effective,  and  admits  that  at  the 
time  of  the  filing  of  the  bills  it  was  his 
purpose  and  intention  to  enforce  them. 
The  gross  iniquity  of  this  whole  trans- 
action, man  if  est  enough  upon  its  face, 
is  abundantly  established  by  the  proof. 
Wilson  lived  in  a  district  of  the  county 
and  at  a  place  remote  from  that  in 
which  the  parties  sued  resided,  and 
these  791  judgments  were  rendered  by 
him  on  fourteen  different  days,  from 
the  80th  of  September  to  the  26th  of 
December.  1878.  all  of  them,  save  sixty, 
in  the  month  of  October,  and  as  many 
as  243  on  one  day  in  that  month.  The 
inference  is  irresistible  that  be  merely 
wrote  them  out  on  his  docket  without 
examining  witnesses,  and  without  the 
semblance  even  of  an  es  parte  trial. 
The  claims  on  which  they  are  founded 
do  not  appear  in  the  records,  but  it  is 
impossible  to  conceive  that  Wagner 
could  have  had  this  number  of  separate 
bona  fide  claims  against  these  parties, 
each  for  the  exact  sum  either  of  $100  or 
of  $98.  It  would  be  taxing  credulity 
beyond  all  reasonable  limits  to  ask  any 
one  to  believe  that  such  a  set  of  claims 
ever  grew  out  of  honest  dealings.  But 
the  complainants  all  testify  that  they 
never  owed  the  man  a  cent;  that  they 
never  had  any  business  with  him,  and 
some  of  them  swear  that  they  never 

knew  that  such  a  person  existed 

But  the  appellant,  by  his  counsel.  In- 
sists that  all  this  proof  is  immaterial: 
that  the  complainants  were  duly  sum- 
moned, and  should  have  defended  the 
suits  before  the  magistrate;  that  not 
having  done  so,  and  not  having  ap- 
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defense  which  the  defendant  had  against  the  real  plaintiff  in  interest.'^ 
Fraud  of  this  character — used  as  a  means  of  preventing  a  defense — 
assumes  many  various  shapes.  One  of  its  most  frequent  appear- 
ances consists  in  the  violation  of  an  agreement  to  dismiss  the  suit 
or  not  to  press  it.  But  this  topic  will  be  separately  discussed  in 
another  section* 

§  370.    Fraud  in  Procuring  the  Judgement. 

While  it  is  true  that  equity  will  not  generally  listen  to  an  impeach- 
ment of  a  judgment  on  the  ground  of  fraud,  when  the  fraud  alleged 
was  antecedent  to  the  judgment  and  was  or  might  have  been  liti- 
gated in  the  action  at  law,  yet  fraud  practised  in  the  very  matter  of 
obtaining  the  judgment  is  regarded  as  perpetrated  upon  the  court  as 
well  as  upon  the  injured  party,  and  a  judgment  so  procured  may  be 
enjoined.'^    The  rule  has  been  thus  stated:    '"The  question  of  fraud 


pealed  therefrom,  the  Judgments  are 
DOW  conclusive,  and  the  rule  is  inflez- 
ihle  that  in  such  a  case  a  court  of  equity 
has  no  power  to  interfere.  [This  was 
of  course  the  point  upon  which  VTag- 
ner  intended,  from  the  very  first,  to 
rely.]  But  assuming  that  these  cases, 
extraordinary  and  unprecedented  as 
they  are,  cannot  be  treated  as  consti- 
tuting an  exception  to  the  general  rule, 
there  is,  fortunately  for  the  ends  of 
justice,  proof  enough  in  the  records  to 
exempt  them  from  its  operation.  The 
rule  is  that  where  a  party  fails  to  ayail 
himself  of  his  proper  defense  at  law, 
and  is  not  prevented  from  so  doing  by 
fraud  or  accident,  or  the  acts  of  the  op- 
posite party,  unmixed  with  any  negli- 
gence or  fault  on  his  part,  equity  will 
not  interfere.  Qott  v.  Garr,  6  Q.  &  J. 
812;  Kirby  v.  Pascault.  58  Hd.  586.  But 
this  rule,  in  terms,  recognizes  the  doc- 
trine, which  is  equally  well  settled,  that 
where  a  party  is  not  in  fault  by  failing 
to  use  reasonable  diligence,  and  is  pre- 
vented from  defending  the  action  at 
law  by  fraud  or  accident,  or  the  acts  of 


the  opposite  party,  equity  will  lend  its 
aid  and  give  relief;  and  the  proof  shows 
that  the  complainants  in  all  the  cases 
involving  these  Wilson  judgments,  ex- 
cept two,  are  entitled  to  relief  upon  this 
ground  alone."  The  court  then  pro- 
ceeded to  consider  the  evidence  con- 
tained in  the  record  as  to  the  various 
cases,  and  continued:  "This  disposes 
of  the  judgments  rendered  by  Locke, 
and  we  leave  them  with  the  remark 
that  here,  as  in  the  case  of  those  ren- 
dered by  Wilson,  the  parties  affected 
had  no  knowledge  of  their  existence, 
and  no  attempt  was  made  to  execute 
them,  until  long  after  the  time  for  ap- 
peal had  passed.  On  this  point  the  tes- 
timony in  all  the  cases  is  the  same,  and 
is  conclusive.  As  to  the  jurisdiction  of 
a  court  of  equity  to  pass  the  decrees 
appealed  from  we  entertain  no  doubt. " 
The  court  also  held  that  equity  could 
eaneel  the  judgments. 

losQreenleaf  v.  Maher,  2  Wash.  C.  C. 
898. 

i^^Muscatine  v.  Miss.  &  Mo.  R.  Co.,  1 
Dill.  586;  California  Beet  Sugar  Co.  v. 

(457) 


§371  LAW   OF  JUDGMENTS.  [Ch.  16 

which  is  open  to  examination  in  snob  case  is  as  to  something  which 
intervened  in  the  proceedings  by  which  the  judgment  was  obtained, 
and  it  must  have  occurred  in  the  very  concoction  or  procuring  of 
the  judgment,  and  not  have  been  known  to  the  opposite  party  at  the 
time,  and  for  not  knowing  which  he  is  not  chargeable  with  neglect  or 
inattention.  The  fraud  must  consist  in  something  of  which  the  com- 
plaining party  could  not  have  availed  himself  in  the  court  giving  the 
judgment,  or  of  which  he  was  prevented  from  availing  himself  there 
by  fraud."  ^^  Where  a  claim  on  which  an  action  had  been  brought 
was  settled  before  the  term  of  the  court  began,  and  the  plaintiff 
wrongfully  entered  the  action  and  took  judgment,  the  court  in  equity 
granted  an  injunction  against  the  execution.^^  So  where  a  written 
agreement  was  made,  on  the  understanding  that  payment  might  be 
made  in  money,  or  in  property  at  a  valuation  by  two  honest  men, 
and  that  this  understanding  should  be  indorsed  upon  the  agreement, 
which  the  party  afterwards  refused  to  do,  but  took  judgment  on  the 
contract,  it  was  held  that  chancery  would  consider  the  indorsement 
as  made  and  would  enjoin  the  judgment.'^  But  in  order  to  obtain 
this  relief  it  is  essential  that  the  complainant  himself  should  be 
entirely  free  from  any  fraud  or  improper  conduct.  Thns  a  party 
against  whom  a  judgment  has  been  entered  on  a  bond  cannot  obtain 
relief  in  equity,  against  such  judgment,  on  the  ground  that  he  was 
acting  as  the  agent  of  the  judgment  plaintiff  in  the  sale  of  territory 
in  which  to  sell  a  patented  article,  and  that  such  bond  was  only  a 
sham,  by  which  to  induce  others  to  purchase  patent  rights,  and 
was  never  to  be  enforced  against  him.^^ 

§  371.    Deceit  and  Ooncealment. 

Where  a  judgment  at  law  has  been  procured  by  artifice  or  conceal- 
ment on  the  part  of  the  plaintiff,  and  the  court  where  the  frand  has 

Porter,  68  Cal.  869,  9  Pac.  Rep.  818;  >»  Devoll  v.  Scales*  49  Me.  820. 

Watts  V.  Frazer,  80  Ala.  186;  Hogg  v.  ^Dandridge  v.  Harris,  1  Wash.  (Va.) 

Link,  90  Ind.  846;  Pearce  y.  Olney.  20  826, 1  Am.  Dec.  466. 

Conn.  544;  2  Pomeroy.  £q.  Jur.  §  919.  lO^Bamett  t.  Bamett,  88  Va.  604,  S  & 

iMStilwell  v.  Carpenter,  2  Abb.  New  £.  Rep.  788. 
Cas.  238,  268. 
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been  perpetrated  is  not  able  to  afford  adequate  relief,  a  court  of  equity 
will  take  hold  of  the  party  who  has  committed  the  fraud  and  will  pre- 
vent his  using  the  judgment  to  the  injury  of  his  adversary.*^  Thus 
a  vendee  of  land  may  come  into  equity  to  enjoin  a  judgment  at  law 
on  the  notes  given  for  purchase-money,  upon  alleging  the  vendor's 
fraudulent  representations  of  title  in  himself,  a  breach  of  his  war- 
ranty of  title,  and  the  insolvency  of  his  estate.^^  So  on  account  of 
a  deficiency  in  the  quantity  of  the  land  sold,  which  would  entitle  the 
vendee  to  a  diminution  of  the  price."^  So  on  account  of  a  represen- 
tation that  the  property  was  free  from  charges,  when  in  fact  it  was 
incumbered  by  liens  for  more  than  its  value."^  In  a  case  where  the 
sureties  on  a  replevin-bond  alleged  that  they  had  been  induced,  while 
in  a  state  of  intoxication,  to  sign  a  blank  paper,  upon  which  the  bond 
was  afterwards  written  in,  it  was  held  that  equity  would  not  relieve 
them  unless  it  were  shown  that  an  unfair  advantage  had  been  taken 
of  their  condition  to  their  detriment.*" 


>«Toiiikiii8  V.  Tomkins,  11  N.  J.  Eq. 
512;  Griffith  v.  Reynolds.  4  Gratt.  46; 
Pratt  V.  Kortham,  6  Mason,  05;  Fish  v. 
Lane,  2  Hay w.  622.  In  the  case  of  Spen- 
cer V.  Vigneauz,  20  Cal.  442,  it  appeared 
that  S.  sued  V.,  G.,  and  D.,  as  partDers, 
on  a  claim  for  $22,000;  by  the  instru- 
mentality of  v.,  $10,000  had  been  paid 
on  account  of  this  claim,  and  should 
have  been  credited;  but  by  collusion  be- 
tween 8.  and  Y.  this  fact  was  kept  a 
secret  from  G.  and  D.,  and  they  were 
induced  to  let  Judgment  be  taken 
against  them  for  the  whole  amount 
Afterwards,  having  paid  on  the  Judg- 
ment more  than  the  amount  which 
would  have  been  due  after  the  proper 
credit  of  $10,000,  they  discoyered  the 
true  state  of  the  case  and  refused  to  pay 
the  remainder,  whereupon  S.  sued  them 
for  it  upon  the  Judgment.  At  this  trial 
they  offered  to  show  the  foregoing  facts 
in  defense,  and  D.  further  stated  in  his 
answer  that,  having  been  informed  be- 
fore the  first  trial  that  such  a  payment 
of  $10,000  had  been  made,  he  had  in- 
quired of  v.,  who  denied  it;  that  all  the 


books  of  the  partnership  were  In  V.'a 
possession,  and  he  was  unable  to  get 
any  further  personal  knowledge  about 
the  matter.  Held,  that  this  defense 
might  be  made,  that  D.'s  statement  ex- 
culpated him  from  laches,  and  that  G. 
and  D.  were  entitled  to  an  injunction 
against  8.  to  prevent  the  enforcement 
of  the  original  Judgment. 

><»  Walton  V.  Bonham,  24  Ala.  518; 
Wray  v.  Purniss,  27  Ala.  471 ;  Cox  v. 
Jerman,  6  Ired.  Sq.  526;  Graham  v. 
Tankersley,  16  Ala.  684;  Jaynes  v. 
Brock,  10  Gratt.  211. 

iM  Davis  V.  Millandon,  14  La.  Ann. 
86a 

iiiPoe  V.  Decker,  6  Ind.  150.  But  a 
vendee  who  enters  under  a  title-bond 
and  holds  the  land  under  that  title  till 
the  statute  of  limitations  bars  a  recov< 
ery  against  him  by  an  adverse  title,  can- 
not set  up  defect  of  title  in  his  vendor, 
existing  at  the  date  of  the  sale  to  him, 
as  ground  for  an  injunction  against  a 
Judgment  for  the  purchase  money. 
Amick  V.  Bowyer,  8  W.  Va.  7. 

lu  Campbell  v.  Eetcham.  1  Bibb,  406w 
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§  872.    Peijury, 

Whether  relief  will  be  granted  in  equity  on  the  ground  that  the 
judgment  was  procured  by  the  perjury  of  the  plaintiff  or  a  witness, 
is  disputed.  There  are  some  English  and  American  cases  holding 
that  such  action  is  proper,  where  adequate  redress  cannot  be  had  at 
law,  and  where  the  proof  to  convict  the  perjured  witness  could  not 
be  obtained  in  time  to  be  used  on  the  trial."'  But  other  decisions 
refuse  to  recognize  this  as  a  sufficient  ground  for  equitable  inter- 
ference."^  A  recent  New  York  case  holds  that  an  equitable  action 
cannot  be  maintained  to  annul  a  judgment  rendered  upon  conflict- 
ing evidence,  on  the  ground  that  the  opposite  party  and  his  wit- 
nesses conspired  together  to  obtain  a  judgment  by  perjury  and  fraud 
and  that  the  judgment  was  obtained  by  false  evidence.^^  The  same 
position  is  also  taken  in  a  late  decision  by  one  of  the  federal  courts, 
where  the  learned  judge  declared  that  "it  is  not  sufficient  ground 
for  relief  in  equity  against  a  judgment  at  law  that  one  of  the  par- 
ties, or  that  some  witness,  or  many  witnesses,  testified  falsely  upon 
a  material  question  of  fact  in  issue.  If,  upon  such  grounds,  a  court 
of  chancery  were  to  reopen  issues  settled  by  verdict  of  a  jury,  and 
thus  relieve  suitors  from  judgments  recovered  at  law,  it  is  difficult 
to  see  where  litigation  would  stop,  and  what  stability  there  would  be 
in  the  adjudications  of  courts  of  law."  "* 

§  878.    Taking  Judgment  contrary  to  Agreement. 

If  the  plaintiff  or  his  attorney  makes  promises  or  representations 
to  the  defendant,  to  the  effect  that  the  suit  will  not  be  pressed,  or 
brought  to  trial,  or  will  be  dismissed,  or  that  credits  will  be  allowed, 
or  that  no  recovery  will  be  sought  against  him,  or  any  other  similar 

ii>  Coddrington  v.  Webb,  2yerD.  240;  iMDemeritt  v.  Lyford.  27  N.  £L  541; 

Tovey  v.  Young,  Prec  in  Chanc  108;  Qott  v.  Carr,  6  QiH  &  J.  809;  Smith  t. 

Peagram  v.  King.  2  Hawks,  605, 11  Am.  Lowry,  1  Johns.  Ch.  820. 

Dec.  798;  Burgess  v.  Lovengood,2Jones  ii^Ross  ▼.  Wood,  70  K.  Y.  & 

£a.  457.    As  to  perjury  as  a  ground  for  ^^Cotzhausen  v.  Eerting,   29   Fed. 

opening  and  vacating  Judgments*  sea.  Rep.  821. 
supra,  §  828. 
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matter,  to  indace  him  to  refrain  from  defending  the  case,  and  if  the 
latter,  honestly  relying  npon  the  understanding  thus  established, 
omits  to  present  his  defense,  notwithstanding  which  the  plaintiff 
fraudulently  and  in  violation  of  the  agreement  proceeds  to  take  a 
judgment,  equity  will  grant  relief  by  injunction."'  So  where  a  judg- 
ment is  fraudulently  taken  by  default  in  violation  of  an  agreement 
for  a  compromise,  the  interposition  of  a  defense  being  thus  prevent- 
ed, its  enforcement  will  be  restrained,  and  titles  acquired  under  it 
(with  notice)  will  be  voidable  in  equity.'"  So  equity  will  relieve 
against  a  judgment  obtained  by  inducing  the  defendant  to  withdraw 
an  equitable  plea  filed  in  the  case,  by  a  promise  of  the  plaintiff  that 
if  such  plea  were  withdrawn  he  would  do  the  equity  set  up  in  the 
plea,  which  he  failed  to  do."*  In  another  case,  where  the  maker  of 
a  promissory  note  held  a  receipt,  acknowledging  payment  thereof, 
from  the  indorsee,  who  sued  upon  the  note,  representing  to  the 
maker  that  he  did  not  intend  to  enforce  its  collection  against  him, 
but  against  the  payee,  and  judgment  was  accordingly  rendered  by 
default,  it  was  held  that  an  injunction  should  be  granted  perpetually 
restraining  the  collection  of  the  judgment  from  the  maker  J^  Where 
a  defendant  suffers  judgment  to  be  taken  against  him  in  considera- 
tion of  an  agreement  on  the  plaintiff's  part  that  no  money  need  be 
paid  on  it  except  upon  the  happening  of  a  certain  event,  the  plain- 


uTPearce  v.  Olney,  20  Conn.  644; 
Chambers  v.  Bobbins,  28  Conn.  652; 
Hinckley  \r.  Miles,  16  Han,  170;  Dobson 
▼.  Pearce,  12  N.  Y.  166;  Moore  ▼.  Gam- 
ble. 9  N.  J.  £q.  246;  Miller  ▼.  Harrison, 
82  K.  J.  Eq.  76;  Chase  v.  Manhardt.  1 
Bland,  838;  Kent  v.  Bicards,  8  Md. 
Ch.  892;  Holland  ▼.  Trotter,  22  Gratt 
186;  Jarman  v.  Saunders,  64  N.  Car.  867; 
Markham  ▼.  Angler,  57  Ga.  48;  Purvi- 
ance  ▼.  Edwards,  17Fla.  140;  Brooks  \r. 
Whitson,  7  Sm.  &  Mar.  518;  Newman 
▼.  Meek,  1  Sm.  &  Mar.  Ch.  881;  Bumley 
▼.  Bice,  21  Tex.  171;  Williams  v.  Fow- 
ler, 2  J.  J.  Mar.  405;  Broaddus  v.  Broad- 
dus,  8  Dana,  586;  Edmonson  y.  Mosely, 
4  J.  J.  Mar.  497;  Newman  v.  Thomas, 
6  Heyw.  78;  Brandon  v.  Green,  7 
Humph.  180;  Stone  v.  Lewman,  28  Ind. 


97;  Johnson  v.  Unversaw,  80  Ind.  485; 
Wierich  v.  De  Zoya.  2  Gilm.  885;  Beams 
v.  Denham,  2  Scam.  58;  How  v.  Mortell, 
28  IlL  479;  Bogers  v.  Gwinn.  21  Iowa. 
58;  De  Louis  v.  Meek,  2  Greene  (Iowa), 
66,  60  Am.  Dec.  491;  Baker  ▼.  Bedd,  44 
Iowa,  179;  Perry  v.  Siter,  87  Mo.  273; 
Boberto  v.  Miles,  12  Mich.  297;  Scriven 
v.  Hursh,  89  Mich.  98;  Eeelan  ▼.  Elston. 
22  Nebr.  810,  84  N.  W.  Bep.  891;  Leran 
T.  McNaroara,  55  Cal.  508. 

iw  Murphy  v.  Smith,  86  Mo.  333;  Neal- 
is*  Adm'r  v.  Dicks,  72  Ind.  374;  Bridg- 
port  Sav.  Bank  y.  Eldredge,  28  Conn. 
556;  Bogers  y.  Gwinn,  21  Iowa,  58;  Hib- 
bard  y.  Eastman,  47  N.  H..507;  Kent  ▼. 
Bi  cards.  3  Md.  Ch.  392. 

*>*  Markham  y.  Angler,  57  Ga.  48. 

^  Baker  y.  Bedd,  44  Iowa,  179. 
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tiff  will  not  be  permitted  to  exact  payment  in  violation  of  the  agree- 
mentJ*^  So  where  the  liability  of  the  principal  had  been  fixed  and 
discharged,  and  the  surety  had  been  lulled  into  security  by  the  delu- 
sive promises  of  his  creditor  and*had  been  the  victim  of  artifice  and 
circumvention,  and  the  judgment  against  him  was  obtained  in  con- 
tempt of  an  injunction,  and  the  assertion  of  any  right  under  it 
would  be  fraudulent,  it  was  considered  a  proper  case  for  the  inter- 
vention  of  equity.^  In  order  to  induce  a  court  of  equity  to  declare 
a  judgment  confessed  for  a  certain  amount  to  be  merely  collateral  secu- 
rity for  whatever  sum  might  be  found  due  from  defendant  to  plaintiff, 
the  court  must  be  satisfied. beyond  a  reasonable  doubt  that  such  was 
the  agreement  of  the  parties,  but  upon  being  so  satisfied  it  will  enjoin 
the  enforcement  of  the  judgment,  on  the  ground  that  to  enforce  it 
would  be  a  fraud  on  the  defendant.^*'  A  judgment  recovered  before 
a  justice  for  an  unjust  amount,  after  an  executed  agreement  of  set- 
tlement, relied  on  by  the  defendant,  but  invalid  because  made  on 
Sunday,  will  be  enjoined  in  equity.^ 

S  874.    Unauthorized  Appearance  of  Attorney. 

It  was  the  rule  of  the  early  English  law  that  where  a  regular  attor- 
ney of  the  court  appeared  and  answered  for  the  defendant  in  a  suit 
at  law,  a  judgment  recovered  by  the  plaintiff  would  not  be  vacated, 
nor  execution  enjoined  by  a  court  of  equity,  though  the  attorney 
appeared  without  authority  from  the  defendant,  unles$  it  were  shown 
that  the  attorney  was  not  of  sufiScient  ability  to  answer  for  the  dam- 
ages caused  by  his  unauthorized  act,  or  there  bad  been  collosion 
between  him  and  the  plaintiff.  And  this  view  was  at  one  time  gen- 
erally favored  by  the  American  courts,  and  even  now  it  still  retains 
its  force  in  some  few  jurisdictions.^^  But  in  the  progressive  develop- 
ment of  the  law,  this  harsh  and  inequitable  rule   has  fallen  into 

M»  Moore  ▼.  Barclay,  16  Ala.  168.  »  Bunton  ▼.  Lyf ord.  87  N.  H.  512.  75 

^  Cage  V.  Cassidy,  23  How.  109.  Am.  Dec.  144;  Smyth  y.  Balch.  40  N. 

i»Keighler  v.  Savage  Manuf.  Co.,  12  H.  868;  HofFmire  ▼.  Hoffmire,  3  £dw. 

Md.  883,  71  Am.  Dec.  600.    See  Cooper  Ch.  174;  American  Ins.  Co.  v.  Oakley, 

▼.  Tyler.  46  111.  462.  95  Am.  Dec.  442.  0  Paige,  496.    See  1  Salkeld.  8& 

^  Blakesley  v.  Johnson,  18  Wis.  58a 
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desnetade.  It  has  been  abandoned  by  the  English  coarts.^*'  And  in 
this  coantry,  almost  universally,  it  is  now  held  that  equity  may  enjoin 
the  collection  of  a  judgment,  unjust  in  itself,  which  was  procured 
upon  the  appearance  of  an  attorney  without  authority,  without  any 
regard  to  the  question  of  the  latter's  solvency  and  ability  to  respond 
in  damages.^  But  the  complainant  must  make  it  appear  that  the 
judj^pnent  is  inequitable  in  itself,  by  reason  of  some  fraud  or  trick  or 
collusion,  or  that  the  result  would  or  might  have  been  different  if 
there  had  been  a  full  and  fair  trial  upon  the  merits.^'*  If  an  attor- 
ney, assuming  without  authority  to  act  for  a  plaintiffs  brings  a  suit 
and  loses  it,  the  defendant  recovering  a  judgment  for  costs,  equity 
will  restrain  the  enforcement  of  such  judgment  in  the  same  circam- 
stances  which  would  induce  it  to  relieve  the  defendant  in  the  con- 
verse case."* 

S  876.    Negligence  or  Mistake  of  Cotmsel. 

It  is  well  settled  that  equity  will  not  relieve  against  a  judgment  at 
law  on  account  of  any  ignorance,  unskilfullness,  or  mistake  of  the 
party's  attorney  (unless  caused  by  the  opposite  party),  nor  for  coun- 
eel's  negligence  or  inattention.^^    The  fault  is  in  such  cases  attrib- 


^Bayley  v.  Buckland,  1  Exch.  t; 
Robson  V.  Eaton,  1  Term,  62;  Uubbart 
V.  Phillips.  18  Mees.  &  W.  703. 

1^  United  States  v.  Throckmorton, 
^U.  S.  61;  Harshej  v.  Blackmarr,  20 
Iowa,  161,  89  Am.  Dec.  620;  DeLonisv. 
Meek,  2  Qreene  (Iowa),  65,  60  Am.  Dec. 
491;  Critchfleld  v.  Porter,  8  Ohio,  618; 
Allen  ▼.  Stone,  10  Barb.  547;  Jones  v. 
Williamson.  5  Cold.  871;  Marvel  v.  Ma- 
nonvrier.  14  La.  Ann.  8,  74  Am.  Dec. 
424;  Gifford  v.  Thorn.  9  N.  J.  Eq.  702. 
In  United  States  v.  Throckmorton, 
tupra,  Mr.  Justice  Miller  said:  "Where 
the  unsuccessful  party  has  been  pre- 
vented from  exhibiting  fully  his  case,  by 
fraud  or  deception  practiced  on  him  by 
his  opponent,  as  by  keeping  him  away 
from  court,  [or  by]  a  false  promise  of 
«  compromise;  or  where  the  defendant 


never  had  knowledge  of  the  suit,  being 
kept  in  ignorance  by  the  acts  of  the 
plaintiff;  or  where  an  attorney  fraudu- 
lently or  without  authority  assumes  to 
represent  a  party  and  connives  at  his 
defeat;  or  where  the  attorney  regularly 
employed  corruptly  sells  out  his  client's 
interest  to  the  other  side, — these,  and 
similar  cases  which  show  that  there 
has  never  been  a  real  contest  in  the 
trial  or  hearing  of  the  case,  are  reasons 
for  which  a  new  suit  may  be  sustained 
to  set  aside  and  annul  the  former  judg- 
ment or  decree,  and  open  the  case  for 
a  new  and  a  fair  hearing. " 

laBudd  V.  Gamble.  13Fla.  265;  Har- 
ris V.  Gwin,  18  Miss.  563. 

i»  Smyth  V.  Balch,  40  N.  H.  868;  Rob- 
son  V.  Eaton,  1  Term,  62. 

i»Crim    V.  Handley,  94   U.  S.  652; 
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nted  to  the  party  himself.     Thus  the  neglect  of  an  attorney  to  plead 
a  valid  and  proper  defense,  or  to  attend  the  trial,  either  intentionally 
or  through  forgetfulness,  and  his  failure  for  like  reasons  to  notify  bis 
client  of  the  time  of  trial,  whereby  a  judgment  is  wrongfully  obtained 
against  the  client,  furnishes  no  ground  for  relief  against  the  judg- 
ment.^**     So  a  party  cannot  obtain  a  new  trial  in  equity,  on  the 
ground  that  bis  counsel  mistook  the  facts  of  his  defense,  if  he  was 
present  at  the  trial.^"    Nor  is  it  an  adequate  ground  for  relief  that 
the  counsel  neglected  to  assign  errors  on  an  appeal  in  the  case.'"*   In 
a  case  in  California  it  appeared  that  the  defendant's  attorney  on  the 
trial  objected  to  the  introduction  of  certain  testimony,  and  the  court 
erroneously  overruled  the  objection.     An  exception  was  taken  to  the 
ruling,  and  by  reason  of  such  erroneous  ruling  the  plaintiff  recovered 
judgment.     The  testimony  was  taken  down  by  the  official  reporter, 
who  failed  to  note  the  objection   and  exception.     The  defendant 
moved  for  a  new  trial,  and  adopted  as  his  statement  the  report  of  the 
official  reporter,  without  observing  the  error  in  the  report,  and  for 
that  reason  failed  to  obtain  a  new  trial.    It  was  held  that  the  mis- 
take had  been  accompanied  by  such  negligence  on   the  part  of 
the  attorney  that  a   court   of    equity  would  not  relieve  against 
the  judgment.'"*    A  few  exceptions  to  this  rule  are  to  be  discovered 
in  the  books.     Thus,  in  an  early  case  in  Tennessee,  where  a  defend- 
ant at  law  had  instructed  his  counsel  in  bis  defense,  but  the  plea  was 
so  framed  that  the  evidence  did  not  support  it  and  the  defense  there- 
fore failed,  it  was  considered  that  equity  would  be  justified  in  giving 


Winn  V.  WUson,  1  Hemp.  698;  Bogers 
v.  Parker,  1  Hughes,  148;  Warner  v. 
Conant,  24  Vt  851,  58  Am.  Dec.  178; 
Burton  v.  Wiley,  26  Vt.  480;  McBroom 
V.  Sommeryille,  2  Stew.  (Ala.)  516; 
Watts  y.  Qajle.  20  Ala.  817;  Broda  v. 
Greenwald.  66  Ala.  538;  Dibble  v.  Tra- 
luck,  12  Fla.  185;  Barrow  y.  Jones,  1 
J.  J.  Mar.  470;  Morton  y.  Nunnelly,  8 
Heyw.  210;  Chester  y.  Apperson,  4 
Heisk.  689;  Qraham  y.  Roberts,  1  Head. 
56;  Burton  y.  Hynson,  14  Ark.  82; 
White  y.  Bank,  6  Ohio,  529;  Winches- 
ter y.  Grosyenor,  48  ni.  517;  Dinet  y. 
Eigenmann,  96  111   89;  Kern  y.  Straus- 
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berger,  7  III.  418;  FuUer  y.  Little,  69 
111.  229;  Shricker  y.  Field,  9  Iowa,  866; 
Jones  y.  Leech,  46  Iowa,  186;  Miller  y. 
Bernecker,  46  Mo.  194;  Bowman  y. 
Field,  9  Mo.  App.  576;  Haebschman  y. 
Baker.  7  Wis.  542;  Farmers'  Loan  Co. 
y.  Bank,  28  Wis.  249;  Boston  y.  Haynes, 
83  Gal.  81;  Quinn  y.  Wetherbee,  41 
Gal.  247. 

i»  Sharp  y.  Moffitt,  94  Ind.  240. 

^  Jamison  y.  May,  18  Ark.  60a 

us  MiUer  y.  Bernecker,  46  Mo.  IM; 
Dinet  y.  Eigenmann,  96  HI.  89. 

^  Quinn  y.  Wetherbee,  41  CaL  847. 


Ch.  15]  REUSF  IN  EQUITY  AQAIN8T  JUDGMEMTS   AT  LAW. 


§87G 


relief.'*  In  New  Tork — where,  to  be  snre,  the  praotioe  is  exceBa- 
iyely  liberal  in  this  respect — the  courts  will  entertain  a  motion  for 
the  vacation  of  a  judgment  on  the  ground  of  the  neglect  or  mistake 
of  counsel.  With  a  fine  spirit  of  humanity,  but  mth  little  regard 
for  the  settled  principles  of  law,  they  declare  that  they  will  not  suf* 
fer  a  client  to  be  mined  because  he  has  employed  an  incompetent 
or  unworthy  attorney.*" 

S  876.    Want  of  Jurisdiction. 

It  is  generally  held  that  where  a  judgment  at  law  is  void  for  want 
of  jurisdiction,  no  summons  or  notice  having  been  served  on  the 
defendant,  nor  opportunity  given  him  for  defense,  nor  any  appearance 
entered  by  or  for  him,  equity  will  relieve  against  the  judgment,  if  it  be 
shown  that  there  is  a  meritorious  defense  to  the  action.'*'  And  the 
fact  that  thelaw-court,  in  rendering  judgment,  passed  on  the  sufficiency 
of  an  alleged  service  of  the  notice  is  not  a  bar  to  a  read  judication  of 
the  question  in  an  action  to  restrain  execution  of  the  judgment.^  It 
is  also  held  that  where  a  judgment  passes  against  a  party  before  actual 
notice  to  him,  although  a  copy  of  the  writ  was  left  at  his  residence,  he 
being  then  absent  from  the  state,  equity  will  relieve  if  there  is  a  sub* 
stantial  defense.'"  But  it  is  no  ground  for  relief  that  the  defendant 
forgot  that  the  writ  was  served  upon  him,  whereby  he  was  prevented 
from  appearing  and  defending,*"  or  that  he  erroneously  supposed  the 


»>  Click  V.  Gillespie,  4  Heyw.  4. 

*  Sharp  V.  Mayor  of  New  York,  81 
Barb.  678. 

^Mjen  V.  Daniels,  6  Jones  Eq.  1; 
Morgan  v.  Scott,  Minor,  81;  Brooks  v. 
Harrison,  2  Ala.  209;  iSecor  v.  Wood- 
ward, 8  Ala.  600;  Crafts  v.  Dexter,  8 
Ala.  767;  Stubbs  ▼.  Leavitt,  80  Ala.  852; 
Robinson  v.  Reed,  60  Ala.  60;  Dunklin 
▼.  Wilson,  64  Ala.  162;  Southern  Ex. 
Co.  y.  Craft,  48  Miss.  608;  McFaddin  v. 
Spencer,  18  Tex.  440;  Walker  v.  Winne, 
8  Terg.  62;  Ingle  v.  McCurry,  1  Heisk. 
26;  Ridgeway  v.  Bank  of  Tenn.,  11 
Hnmph.  628;  Ryan  v.  Boyd,  88  Ark. 
778;  MonUgue  v.  Mitchell,  28  HL  481; 
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Weaver  v.  Foyer.  79  111.  417;  Wilday  v. 
McConnel.  68  III.  278;  Coon  y.  Jones, 
10  Iowa,  181;  Giyens  y.  Campbell,  20 
Iowa,  70;  Campbell  y.  Edwards,  1  Mo. 
824;  San  Juan  Co.  y.  Finch,  6  Colo. 
214;  Martin  y.  Parsons,  49  Cal.  94;  Jef- 
fery  y.  Fitch,  46  Conn.  601.  Per  contra, 
Armsworthy  y.  Choshire,  2  Dey.  Ch. 
284.  84  Am.  Dec.  273. 

**  State  Ins.  Co.  y.  Waterhouse, 
(Iowa).  48  N.  W.  Rep.  611. 

i»  Jones  y.  Bank,  6  How.  (Miss.)  48, 
86  Am.  Dec.  419. 

!*•  Cullum  y.  Casey,  1  Ala.  851 ;  Dewees 
V.  Richardson,  1  A.  K.  Marsh.  812. 
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8Qit  was  intended  to  be  against  another  person.*^  Nor  will  equity 
relieve  on  account  of  the  want  of  notice,  where  it  appears  that  the  ren- 
dition of  the  judgment  was  suspended,  by  consent,  until  the  opinion 
of  the  supreme  court  in  another  case  between  the  same  parties  could 
be  had,  and  that  the  judgment  was  not  given  until  after  such  opinion 
had  been  obtained.^^  Chancery  has  also  refused  to  interfere  in  a  case 
where  the  defendant,  not  denying  that  he  had  been  duly  served,  alleged 
that  he  was  not  a  citizen  or  resident  of  the  state  and  had  been  fraudu- 
lently decoyed  within  the  jurisdiction  in  order  to  procure  service  on 
bim;  for,  said  the  court,  the  objection  should  have  been  taken  by 
appearing  in  the  original  suit  and  moving  to  set  aside  the  service.*^ 
Applications  of  this  character  are  most  commonly  made  in  cases 
where,  out  of  several  defendants,  only  a  part  have  been  notified  of 
the  suit.  Thus  a  judgment  rendered  against  a  joint  maker  of  a  note, 
without  service  upon  him  of  any  summons  or  process,  is  void,  and 
where  it  appears  that  the  right  of  action  on  the  note  has  expired,  so 
that  there  exists  a  good  defense,  a  perpetual  injunction  will  be  gran  ted, 
restraining  the  execution  of  such  judgment.^^  So  a  judgment  con- 
fessed by  one  partner  against  the  firm,  without  the  consent  of  the 
others,  will  be  enjoined. ^^  But  on  the  other  hand,  where  a  judgment 
has  been  obtained  against  a  principal  and  surety,  it  is  no  ground  for 
an  injunction  in  favor  of  the  surety  that  the  principal  was  not  served 
with  process  and  had  no  opportunity  to  defend.'^  Equity  also  has 
jurisdiction  to  vacate  a  judgment  which  has  been  fraudulently  altered 
so  as  to  include  a  defendant  who  was  not  served  and  not  originally 
included  in  the  judgment.^^  Although  the  general  consensus  of 
judicial  opinions  is  as  stated  in  the  beginning  of  this  section,  the 
decisions  in  some  of  the  states  hold  that  equity  ought  not  to  restrain 
a  judgment  on  the  mere  ground  that  it  was  void  for  want  of  jurisdic- 
tion, since  the  complainant  has  an  adequate  remedy  at  law,  by  motion, 
or  otherwise,  in  the  original  cause.'^     Probably  the  true  note  of  dis- 

>4i  Higgins  y.  Bullock,  78  111.  205.  >•  Christy  y.  Sherman.  10  Iowa.  585. 

i«s  Stein  V.  Burden,  80  Ala.  270.  MHason  v.  Miles,  68  N.  Car.  664. 

i^sMarsh's  Admr.  v.  Bast,  41  Mo.  493.  ^^  Chester  v.  Miller.  18  Cal.  65a 

Compare  Grass  v.  Hess,  87  Ind.  108.  i^Fullan  v.  Hooper,  06  How.  Pr.  75. 

iMQerrish  ▼.  Seaton,  78  Iowa,  15,  84  Morris  v.  Morris,  76  Ga.  788;  Partin  y. 

K.  W.  Rep.  486.  Luterloh,  6  Jones  £q.  841. 
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tinction  is  struck  in  the  cases  that  rale  that  eqaity  will  not  enjoin  the 
judgment  unless  it  be  shown  to  be  inequitable  and  unjust ;  if  the 
party  merely  relies  upon  a  defect  of  jurisdiction,  without  attempting 
to  show  that  the  merits  are  with  him  also,  he  must  seek  his  remedy 
at  law.** 

§  877.  Judgment  founded  on  False  Ketum  of  Service. 

Equity  may  vacate  or  enjoin  the  judgment  of  a  court  of  law, 
when  it  is  shown  to  be  unjust  and  that  the  court  rendering  it  never 
had  jurisdiction  of  the  person  of  the  defendant,  although  assuming 
it,  in  consequence  of  a  false  return  of  service  by  the  sheriff  or  other 
ofScer."^  In  a  case  in  California,  where  the  action  was  to  enforce  a 
tax-lien  on  land,  and  there  was  no  service  of  summons  and  no 
appearance  by  the  defendants,  and  the  court  commissioner  drafted  the 
decree,  and  either  fraudulently  or  by  neglect  inserted  a  clause  in  the 
decree  that  the  summons  had  been  served  and  the  judge,  deceived 
by  the  false  recitals  in  the  decree,  signed  it  and  ordered  it  to  be 
entered  as  the  judgment  of  the  court,  and  at  the  sheriff's  sale  under  the 
decree  the  commissioner  became  the  purchaser  and  obtained  a  sher- 
iff's deed,  it  was  held  that  a  court  of  equity  would  grant  relief  to 
the  owner,  by  restraining  the  purchaser  from  setting  up  the  judg- 
ment as  an  estoppel  or  from  using  it  to  perpetuate  the  advantage  he 
had  gained.'"  It  should  be  remarked  that  there  is  a  line  of  decis- 
ions wherein  the  application  of  the  rule  above  stated  is  materially 
restricted.  These  cases  hold  that  equity  should  not  grant  relief 
unless  the  false  return  of  service  was  procured  or  induced  by  the  plain- 
tiff, or  unless  the  latter  can   be  in  some  way  connected  with  the 


»•  Stokes  ▼.  Knarr,  11  Wis.  889;  Ger- 
rish  ▼.  Hunt,  66  Iowa.  682,  24  N.  W. 
Rep.  274. 

1^  Miller  v.  Qorman,  88  Pa.  St.  809; 
Brooks  y.  Harrison,  2  Ala.  209;  Crafts 
▼.  Dexter,  8  Ala.  767,  42  Am.  Dec  666; 
Walker  ▼.  Gilbert,  Freem.  Gb.  86;  Jones 
y.  Bank,  6  How.  (Miss.)  48,  85  Am. 
Dec.  419;  Ridgeway  y.  Bank  of  Tenn., 
11  Humph.  522;  Ingle  y.  McCurry,  1 


Heisk.  26;  Bell  t.  Williams.  1  Head, 
229;  Estis  y.  Patton,  8  Yerg.  881;  Ryan 
y.  Boyd,  88  Ark.  778;  Owens  y.  Ram- 
stead,  22  111.  161;  Harshey  y.  Blackmarr, 
20  Iowa,  161,  89  Am.  Dec.  520;  New- 
comb  y.  Dewey,  27  Iowa,  881 ;  Stone  y. 
Skerry,  81  Iowa,  582;  Johnson  y.  Gole 
man.  23  Wis.  452.  99  Am.  Dec  198. 
^^  Martin  y.  Parsons,  49  Cal.  95. 
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deception,  thus  linking  the  case  supposed  with  the  category  of  those 
wherein  the  defendant  was  prevented  from  setting  up  his  defense 
by  the  trickery  or  fraud  of  his  adversary.^  The  analogy  here  pre- 
sented is  plausible,  but  deceptive.  For  in  case  the  plaintiff  is  in 
no  fault,  and  the  ofiScer  is  alone  to  blame  for  the  false  return,  these 
decisions  can  suggest  no  remedy  except  that  the  defendant  should 
pay  the  judgment  and  then  bring  his  action  against  the  ofScer.'** 
Practically,  hbwever,  this  remedy  must  often  be  illusory.  And  at 
its  best,  it  involves  a  circuity  and  remoteness  of  obtaining  redress 
which  is  foreign  to  the  spirit  of  equity.  But  although  the  main  rule 
for  cases  of  this  sort  may  be  regarded  as  generally  well  settled, 
there  is  a  material  difference  of  opinion  as  to  whether  the  relief 
will  be  granted  when  there  still  exists  a  complete  and  adequate  rem- 
edy in  the  original  suit.  Numerous  respectable  authorities  hold 
that  it  should  be  granted ;  ^  others  that  it  should  be  refused.""  But 
at  all  events,  before  equity  will  interpose  by  injunction  in  a  case  of 
this  description,  it  must  be  averred  and  proved  that  the  defendant 
has  a  meritorious  defense,  or  at  least  something  more  than  the  mere 
barren  right  of  being  permitted  to  defend.^ 


§  878.     Legal  Defense  not  Interposed. 

The  rule  is  well  settled  and  perfectly  inflexible,  that  if  the  defend- 
ant in  an  action  at  law  had  a  good  defense,  purely  legal  in  its  nat- 


u*  Walker  v.  Bobbins,  14  How.  584; 
Johnson  v.  Jones,  2  Nebr.  126;  Taylor 
V.  Lewis,  2  J.  J.  Mar.  400, 19  Am.  Dec. 
185;  Gregory  v.  Ford,  14  Cal.  188,  78 
Am.  Dec.  689;  Gardner  v.  Jenkins,  14 
Md.  5a 

M8in  Walker  v.  Bobbins,  14  How. 
584,  it  was  said:  '*In  cases  of  false  re- 
turns affecting  a  defendant,  where  the 
plaintiff  at  law  is  not  in  fault,  redress 
can  only  be  had  in  the  court  of  law 
where  tbe  record  was  made,  and  if  re- 
lief cannot  be  had  there,  the  party  in- 
jured must  seek  his  remedy  against  the 
marshal. '' 

^Landrum  v.  Farmer,  7  Bush,  46; 
Caruthers  v.  Hartsfleld,  8  Yerg.  866,  24 
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Am.  Dec.  680;  McKairy  v.  EasUand,  10 
Terg.  809;  Connell  v.  Stilson,  88  Iowa. 
147;  Hernandez  v.  James,  28  La.  Ann. 
488;  Johnson  v.  Coleman,  28  Wis.  453, 
99  Am.  Dec.  19a 

^  Bibend  v.  Ereutz,  20  Cal.  109;  San- 
chez V.  Carriga,  81  Cal.  170;  Comstock 
V.  Clemens,  19  Cal.  77;  Chambers  ▼. 
Bridge  Co.,  16  Kans.  270;  Crandall  ▼. 
Bacon.  20  Wis.  639.  91  Am.  Dea  451. 

«»  Gregory  v.  Ford.  14  Cal.  188, 78  Am. 
Dec.  689;  Coon  \r.  Jones,  10  Iowa,  181; 
Secor  V.  Woodward.  8  Ala.  600;  Gard- 
ner V.  Jenkins,  14  Md.  58;  Harris  ▼. 
Gwin,  10  Bm.  &  Mar.  568;  Fowler  t. 
Lee,  10  Gill  &  J.  858.  82  Am.  Dec  ITft. 
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ure,  of  the  existence  of  which  he  was  aware,  and  which  he  had  an 
opportunity  to  set  op,  but  neglected  to  defend  himself,  he  cannot 
come  into  eqaity  seeking  relief  against  the  judgment  in  that  action, 
on  the  same  grounds  which  constituted  that  defense,  unless  his  fail- 
ure to  make  the  defense  was  due  to  circumstances  of  fraud,  accident, 
or  surprise,  entirely  unmixed  with  negligence  or  fault  on  his  own 
part.^''  In  other  words,  "a  court  ^f  chancery  will  not  entertain  a 
party  seeking  relief  against  a  judgment  at  law  in  consequence  of  his 
default  upon  grounds  which  might  have  been  successfully  taken  in 
the  said  [law]  court,  unless  some  reason  founded  in  fraud,  accident, 
surprise,  or  some  adventitious  circumstances  beyond  the  control  of 
the  party  be  shown  why  the  defense  at  law  was  not  made/'  ^  Thus 
relief  in  equity  was  refused  in  a  case  where  the  defendant  had  a 
good  defense  of  a  discharge  under  the  bankrupt  act,  but  neglected  to 
answer  or  plead  it  because  the  plaintiff  had  commenced  the  suit 


>*7  Hangerford  v.  Sigerson,  20  How. 
166;  Wynn  ▼.  Wilson,  1  Hempst  698; 
New  Orleans  v.  MorriSp  8  Woods.  103; 
Emerson  v.  Udall.  18  Vt.  477,  87  Am. 
Dec.  604:  Tyler  v.  Hamersley,  44  Conn. 
419;  Le  Gaen  v.  Gouvemear,  1  Johns. 
Cas.  486,  1  Am.  Dec.  121;  Foster  ▼. 
Wood,  6  Johns.  Gh.  86;  Mills  v.  Van 
Voorhis.  10  Abb.  Pr.  10;  Eatz  y.  Moore, 
18  Md.  566;  Ewing  v.  Nickle,  40  Md. 
418;  Lyday  v.  Douple,  17  Md.  188; 
Huston  y.  Ditto,  20  Md.  805;  Harns- 
barger  y.  Kinney,  18  Gratt.  511;  Smith 
y.  McLain,  11  W.  Va.  654;  Jackson  y. 
Patrick,  10  &  Car.  207;  Bobbins  y. 
Mount,  8  Ga.  74;  Pollock  y.  Gilbert,  16 
Ga.  898,  60  Am.  Dec.  782;  Vaughn  y. 
Fuller,  28  Ga.  866;  Neal  y.  Henderson, 
72  Ga.  209;  Foster  y.  State  Bank,  17 
Ala.  672;  Thomas  y.  Phillips,  4  Sm.  A 
Mar.  858;  Williams  y.  Jones.  10  Sm.  & 
Mar.  108;  Semple  y.  McGatagan,  10  Sm. 
&  Mar.  98;  Scroggins  y.  Howarth,  28 
Miss.  514;  Ship  y.  Wheeless.  88  Miss. 
646;  Jordan  y.  Thomas,  84  Miss.  72,  69 
Am.  Dec  887;  Gaines  y.  Kennedy,  58 
Miss.  108;  Minor  y.  Stone,  1  La.  Ann. 
288;  Todd  y.  Fisk,  14  La.  Ann.  13;  Mc- 
Rae  y.  Purvis,  12  La.  Ann.  85;  Gibson 


y.  Moore.  22  Tex.  611;  Jordan  y.  Cor- 
ley,  42  Tex.  284;  Prewitt  v.  Perry,  6 
Tex.  260;  Coffee  y.  Ball.  49  Tex.  16; 
Smith  y.  Durrett»  Sneed,  (Ky.)  286.  2 
Am.  Dec.  714;  Cowan  y.  Price,  1  Bibb, 
178,  4  Am.  Dec.  627;  Payntery.  Eyans. 
7  B.  Mon.  420;  Galbraith  y.  Martin,  5 
Humph.  50;  Brandon  y.  Green,  7 
Humph*  180;  Andrews  y.  Fenter,  1  Ark. 
186;  Lester  y.  Hoskins.  26  Ark.  68; 
Bently  y.  Dillard,  6  Ark.  79;  Hemp- 
stead y.  Watkins.  6  Ark.  817,  42  Am. 
Dec  696;  Menifee  y.  Ball,  7  Ark.  520; 
Raburn  y.  Shortridge,  2  Blackf.  480; 
Skinner  y.  Deming,  2  Ind.  558.  54  Am. 
Dec.  468;  Smith  y.  Powell,  50  111.  21; 
Higgins  y.  Bullock,  78  Bl.  205;  Johnson 
y.  Lyon,  14  Iowa,  481;  Faulkner' y. 
Campbell,  1  Morris  (Iowa),  148;  Collier 
y.  East6n,  2  Mo.  146;  Kelly  y.  Hurt,  74 
Mo.  561;  Kelleher  y.  Boden.  55  Mich. 
295.  21  N.  W.  Rep.  846;  Sargeant  y. 
Bigelow.  24  Minn.  870;  Snyder  y.  Van- 
noy,  1  Oreg.  844;  Marsh  y.  Edgerton.  1 
Chand.  (Wis.)  198;  Phelps  y.  Pcabody, 
7  Cal.  50;  Agard  y.  Valencia.  89  Cal.  292. 
i"Braden  v.  Reitzenberger.  18  W, 
Va.  286;  Kevins  y.  McKee.  61  Tex.  412. 
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before  his  discharge  in  bankrnptoyy  and  continued  it,  unknown  to 
him,  from  term  to  term,  until  after  his  discharge,  before  taking  judg- 
ment; for  he  knew  of  the  institution  of  the  suit  and  was  bound  to 
notice  everything  else  that  was  done.^  Nor  will  equity  relieve  because 
the  party  did  not  prove  on  the  trial  payments  which  he  alleges  he  had 
made,  unless  he  shows  some  fraud  or  circumvention  practised  to  pre* 
vent  his  making  the  proof  .^*^  No/  because  the  promissory  note  upon 
which  judgment  was  rendered  was  without  consideration.'^  That  the 
legal  defense  was  not  presented  or  considered  through  the  oversight 
of  counsel  or  the  error  of  the  judge,  or  the  failure  on  the  part  of  the 
defendant  to  collect  the  evidence  in  due  season  and  present  it  in  a 
way  to  be  available,  is  no  sufScient  excuse*'**  And  if  the  defendant 
is  precluded  from  setting  up  in  equity  defenses  which  he  might  have 
made  available  at  law,  much  less  can  he  urge,  as  a  ground  for  relief 
in  equity,  any  defenses  which  actually  were  tried  and  determined  at 
law.  Equity  will  invariably  decline  to  re-examine  a  question  which 
was  fully  and  fairly  examined  at  law.  The  decision,  however  inequi- 
table it  may  appear,  is  final,  and  the  matter  is  res  judicata}^  Hence 
a  judgment  obtained  without  fraud  or  mistake,  upon  issue  joined  and 
after  litigation,  will  be  interfered  with  by  a  court  of  equity  only  when 
it  appears,  first,  that  to  allow  its  execution  would  be  against  equity 
and  good  conscience,  and  second,  that  the  facts  rendering  it  thus 
inequitable  were  not  available  as  a  defense  in  the  action  in  which 
the  judgment  was  recovered.'** 


»  Bellamy  v.  WoodsoD,  4  Ga.  175,  48 
Am.  Dec  221. 

laoDeaver  v.  Erwin,  7  Ired.  Eq.  250; 
Harnsbarger  v.  Kinney,  18  Gratt  511. 

i«i  Garrison  v.  Cobb,  106  Ind.  245,  6 
N.  E.  Rep.  832. 

1^  Lebanon  Mut.  Ins.  Co.'s  Appeal 
(Pa.),  1  All.  Rep.  559. 

i^Bateman  v.  Willoe,  1  Sch.  &  Lef. 
204;  Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch,  882;  Truly  v.  Wanzer,  6  How. 
141 ;  Hendrickson  v.  Hinckley,  17  How. 
448;  Forsythe  v.  McCreight,  10  Rich. 


Eq.  806;  More  v.  Bagley,  Breese.  00, 19 
Am.  Dec  144;  Tongue  ▼.  BUlupa.  28 
Miss.  407;  Briesch  v.  McCauIey.  7  Oill. 
189;  Brown  v.  Wilson,  56  Ga.  584;  White 
V.  Cahal,  2  Swan,  550;  Simpson  ▼.  Hart, 
1  Johns.  Ch.  97;  Emerson  v.  Udall,  18 
Vt  477;  Agard  v.  Valencia,  89  Gal.  883; 
Foster  v.  State  Bank,  17  Ala.  678;  Sny- 
der v.  Vannoy,  1  Oreg.  844;  Snmner  v. 
Whitley,  1  Mo.  708;  Matson  v.  Field, 
10  Mo.  100. 
^  Clate  v.  Potter,  87  Barb.  190. 
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S  879.    Illegality  of  Consideration. 

In  regard  to  judgments  rendered  upon  a  contract  which  was  inher- 
ently illegal  or  immorali  there  has  been  some  difference  of  opinion  as 
to  whether  eqaity  ought  not  to  relax  the  strictness  of  the  rule  stated 
above,  and  enjoin  such  judgments,  irrespective  of  the  fact  that  such 
illegality  of  the  consideration  might  and  should  have  been  set  up  as 
a  defense  at  law.  Some  cases  are  to  be  found  in  which  *relief  has 
been  thus  granted  where  the  judgment  was  founded  upon  usury.'** 
But  the  more  favored  opinion  is  that  where  the  defense  of  usury  was 
open  to  the  defendant  at  law  and  he  had  an  opportunity  to  set  it  np» 
but  neglected  to  do  so  *  equity  will  ifot  relieve.'**  There  are  also  prec- 
edents for  the  intervention  of  equity  to  annul  gaming  contracts, 
though  the  defense  could  have  been  interposed  at  law.'*'  In  Illinois, 
a  statute  provides  that  all  judgments,  mortgages,  bonds,  notes,  etc., 
given  or  executed  for  any  money  won  by  gaming,  may  be  set  aside 
by  any  court  of  equity  upon  bill  filed  for  that  purpose  by  the  person 
giving,  entering  into,  or  executing  the  same,  or  by  any  other  person 
interested  therein.  This,  it  is  held,  applies  as  well  to  judgments 
rendered  in  contested  actions  as  to  judgments  on  confession.  And, 
such  a  suit  being  authorized  by  statute,  the  fact  that  the  illegality  of 
the  contract  sued  on  would  have  constituted  a  good  defense  to  the 
action  in  which  the  judgment  was  recovered,  does  not  oust  the  court 
of  chancery  of  jurisdiction.'**  In  a  recent  case  it  was  held  that  a  bill 
would  lie  to  enjoin  the  plaintiff  from  collecting  a  judgment  confessed 
five  years  previously,  under  a  warrant  of  attorney  in  a  bond,  the 
defendant  having  had  no  day  in  court,  upon  the  ground  that  the  con- 
sideration of  the  bond  was  an  agreement  to  suppress  a  prosecution 
for  a  felony.'**    But  the  supreme  federal  court  holds,  and  with 

^Frierson  v.  Moody.  8  Humph.  661.  m  Rey.  State.  111.  c.  38.  §  185;  West  v. 

u^Lucaa  v.  Spencer.  27  111.  15;  Chinn  Carter  (U].)>  21  N.  E.  Rep.  782;  Mallett 

▼.  Hitchell,  2  Met.  (Ky.)  92;  Brown  ▼.  y.  Butcher.  41  HI.  882;  Lucas  y.  Nich- 

Toell.  5  Rand.  643. 16  Am.  Dec.  759.  ols.  66  111.  41.    See  also  Lucas  y.  Waul, 

w  Woodson  y.  Barrett.  2  Hen.  &  M.  12  Sm.  &  Mar.  157. 

86;  Skipwith  y.  Strother.  8  Hand.  214;  i^^Giyen's   Appeal.  121  Pa.  St.  260. 

Clay  y.  Fry,  8  Bibb.  248,  6  Am.  Dec.  15  Atl.  Rep.  468.    And   see   Heath  y. 

654.  Cobb.  2  Dey.  Ch.  187. 
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undoubted  justice,  that  equity  should  not  relieve  against  a  judgment 
at  law  on  the  ground  that  it  was  founded  on  a  consideration  illegal 
and  expressly  forbidden  by  the  laws  of  the  state,  when  the  party 
applying  for  relief  was  in  pari  delicto  with  the  other;  "a  positiout" 
says  the  court,  "which,  however  it  might  shield  him  against  attempts 
from  associates  in  wrong,  so  far  as  these  should  be  urged  through  the 
instrumentality  of  courts  of  justice,  can  invest  him  with  no  rights, 
either  at  law  or  in  equity,  as  against  advantages  acquired  by  his.con- 
federates."  ^^^ 


§  880.    Excuses  for  not  defending  at  Iiaw. 

Among  the  excuses  for  not  making  one's  defense  at  law  which  are 
generally  considered  as  sufScient  to  justify  the  interference  of  equity 
are  the  following : — fraud,  circumvention,  or  any  other  improper  act 
of  the  other  party  whereby  a  defense  was  presented;  mistake,  sur- 
prise, or  accident;  and  justifiable  ignorance  of  the  facts  constituting 
a  defense.  Some  of  these  have  already  been  considered,  and  the 
others  will  be  considered  in  their  order.  But  first  it  is  necessary  to 
advert  to  certain  kinds  of  excuses  which  have  been  adjudged  inade- 
quate, and  to  the  manner  of  satisfying  the  court  of  the  existence  of 
a  valid  excuse.  That  the  debtor  had  a  valid  defense,  but  was 
advised  by  his  counsel  that  it  was  not  necessary  to  bring  it  forward 
before  the  court,  is  unanimously  condemned  as  insufficient  to  war- 
rant the  intervention  of  a  court  of  chancery.'"  So  when  the  grounds 
relied  on  in  equity  are  equally  available  at  law,  it  is  no  ground  for 
relief  that  parties,  who  were  not  at  the  time  of  the  trial  examinable 
as  witnesses,  have  since  been  made  so  by  statute.'^  If  a  party,  hav- 
ing a  good  defense  at  law,  by  his  own  voluntary  act  deprives  himself 
of  the  means  of  making  it,  a  court  of  equity  will  not  interpose  in  his 
behalf;  as  where  a  party,  having  a  good  defense  to  a  note,  volunta- 
rily executes  a  deed  of  trust  to  secure  its  payment,  equity  will  not 
enjoin  the  execution  of  the  trust  on  account  of  such  defense  to  the 

^Sample   v.  Barnes.  14   How.  70;     70;  Brown  v.  Wilson, 66  Ga.  584;  Shriek- 
Creath  ▼.  Sims.  5  How.  193.  er  v.  Field.  9  Iowa.  867. 

171  Duckworth  v.  Duckworth,  85  Ala.         i7> Kendall  v.  Winsor,  6  R  L  458w 
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original  note.'^  In  regard  to  the  eyidenoe  to  prove  the  state  of  facts 
alleged  as  an  excpse  for  the  party's  failure  to  make  bis  defense  at 
law,  it  is  said  that  "the  same  certainty  of  proof  is  not  required  to 
establish  an  excuse  for  not  making  the  defense  at  law  that  would  be 
demanded  to  establish  the  existence  of  that  defense. '*^^^  Yet  as  it 
is  the  excuse,  and  not  the  defense,  which  must  be  established  at  this 
stage  of  the  proceedings,  it  is  of  no  avail  to  prove  the  defense  if  the 
excuse  remains  without  evidence  to  support  it.  For  example,  where 
A.  pays  a  debt  for  which  he  and  B.  are  liable,  and  afterwards  recov- 
ers a  judgment  at  law  against  B.  for  half  the  amount,  and  on  a  bill 
by  B.  for  relief  against  the  judgment,  on  the  ground  that  he  was 
surety  for  A.  in  the  debt,  he  fails  to  prove  his  alleged  reason  for  not 
making  the  defense  at  law,  but  proves  that  he  was  surety  for  A., 
there  can  be  no  relief  afforded  to  him  in  equity.'^ 

§  881.    Same;  Mistake. 

A  mistake  of  fact,  provided  it  be  honest  and  genuine,  and  such  as 
a  man  might  reasonably  make,  will  be  a  sufiScient  excuse  for  not 
defending  an  action  at  law,  and  will  warrant  a  court  of  equity,  if  the 
judgment  be  against  conscience,  in  interposing  by  injunction  to 
restrain  its  enforcement.^'*  For  instance,  where  A.,  a  creditor  of  B., 
called  upon  the  latter  to  execute  a  bond  with  surety  for  the  debt,  and 
supposing  himself  authorized  by  the  conversation,  applied  to  G.  to 
execute  the  bond  as  surety,  who  did  so  accordingly,  and  A.  subse- 
quently recovered  judgment  on  the  bond,  it  was  held,  upon  a  bill  by 
G.  showing  that  A.'s  representation  of  his  authority  from  B.  was 
made  under  a  mistake,  that  the  judgment  should  be  enjoined  as 
against  G.'^  But  it  is  no  ground  for  relief  in  equity  that  the  party 
was  prevented  from  making  his  defense  at  law  by  a  mistake  of  law, 

^  Fanning  v.  Farmers'  Bank,  8  Sm.  Ford,  Walker.  505,  12  Am.  Dec.  587; 

&  Har.  189.  Drew  v.  Clarke,  Cooke,  878,  5  Am.  Dec. 

I'^Rice  v.  Bank,  7  Hamph.  80.  698;  Partr]df2:e  v.  Harrow,  27  Iowa,  96; 

^^  Turner  v.  Davis,  7  Leigh,  227,  80  Wilson  v.  Boughton.  50  Mo.  17;  Kohn 

Am.  Dec.  602.  y.  Lovett.  48  Ga.  180. 

^^  Bibend  v.  Ereutz,  20  Cal.  109;  Chase  ^^  Bird  v.  ChafQn,  1  Dev.  &  Bat  Ch. 

v.  Manhardt,  1  Bland  Ch.  850;  Ford  v.  55. 
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although  it  was  a  mutaal  mistake  of  both  parties  to  the  suit.'''  Nor 
that  the  defendant  mistook  his  rights  and  so  failed  to  make  a  defense 
which  it  was  competent  for  him  to  present  at  law.^"  Nor  will  eqnity 
interfere  because  of  his  ignorance  of  the  nature  of  the  proceeding 
against  him  and  a  misapprehension  of  what  was  necessary  to  charge 
him.^  Nor  because  be  misunderstood  the  nature  of  the  action  and 
because  those  interested  in  the  matter  were  out  of  the  county.''^  Nor 
will  relief  be  granted  where  the  defendant,  misnamed  in  the  process, 
was  in  court  when  the  judgment  was  rendered  against  him  by  default, 
and  failed  to  defend  by  advice  of  his  counsel.^  Where  an  applica- 
tion for  relief  is  made  upon  this  ground,  due  diligence  must  be  shown 
and  the  facts  set  forth  showing  how  the  omission  occurred.^^ 

§  882.    Same;  Surprise. 

In  the  cases  where  surprise  has  been  accepted  as  a  sufficient 
excuse  for  not  defending  at  law,  it  has  generally  transpired  that  the 
surprise  was  one  intentionally  prepared  by  the  plaintiff  and  sprung 
upon  the  defendant  at  the  trial,  whereby  the  case  is  assimilated  to 
that  of  a  fraud  or  trick  on  the  former's  part.  Thus,  in  an  early 
case,  the  payee  of  an  usurious  note  pretended  to  have  sold  and  trans- 
ferred the  same  to  a  third  person,  in  whose  name  a  suit  at  law  was 
brought  upon  the  note,  whereby  the  makers  of  the  note  were  induced 
to  suppose  that  the  payee  of  the  note  could  be  examined  by  them  as 
a  witness  in  that  suit  to  prove  the  usury,  but  such  payee,  when 
called  as  a  witness  at  the  trial,  testified  that  he  was  one  of  the  real 
plaintiffs  in  interest  in  the  suit,  and  declined  to  testify  as  to  the 
alleged  usury,  and  from  the  state  of  the  pleadings  he  could  not  be 
examined  as  a  plaintiff  under  the  statute  for  the  prevention  of 
usury.  It  was  held  that  the  defendants  in  that  suit  could  main- 
tain a  bill  in  chancery  against  the  real  plaintiffs  in  the  suit  at  law 
for  discovery  and  relief,  upon  the  ground  that  they  had  been  deceived 

178  Richmond  v.  Shippen,  2  Pat.  &  H.  >«>Meem  v.  Rucker,  10  Gratt.  600. 

827;  Meem   v.  Racker,  10   Gratt.  606;  ^  State  Bank  v.  Stanton,  2  GUm.  368. 

Hubbard  v.  Martin,  8  Yerg.  498.  ^  Graham  y.  RoberU,  1  Head.  6e. 

17*  Dickerson  v.  CommissionerB,  6  Ind.  ^  Simmons  T.  Martin,  63  Ga.  690. 
128,  68  Am/Dec.  873. 
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and  defrauded  out  of  their  defense  at  law.^  Bnt  an  injanotion 
will  not  be  allowed  on  the  ground  of  surprise,  where  there  was  no 
surprise  bat  such  as  the  party  might  have  reasonably  anticipated.^ 
And  a  party  seeking  relief  in  equity  on  this  ground  must  show  that 
the  surprise  was  not  in  consequence  of  bis  own  negligence.^^  Thns 
it  is  no  excuse  that  the  witness  on  whom  the  defendant  relied,  but 
whom  he  had  never  questioned,  failed  to  prove  the  defense  set  up.^^ 
So  the  fact  that  the  party's  counsel  was  surprised  by  the  produc- 
tion of  a  certain  piece  of  evidence  is  no  ground  for  relief  in  equity, 
if  he  was  previously  cognizant  of  the  evidence.'""  On  the  same 
principle,  surprise  of  a  party  or  his  counsel,  at  the  fact  that  the 
supreme  court  refused  to  review  the  judgment  of  the  circuit  judge, 
under  a  stipulation  of  the  parties  which  had,  in  effect,  made  the 
decision  of  such  judge  final,  is  no  ground  for  equitable  interference 
with  the  judgment.^ 

§  383.    Same;  Accident  or  Misfortune. 

Unavoidable  accident  or  misfortune,  preventing  the  party  from 
making  his  defense  at  law,  is  a  sufficient  ground  for  the  interference  of 
equity  in  an  otherwise  meritorious  ease.'""  This,  it  will  be  remem- 
bered, is  one  of  the  grounds  specified  in  the  statutes  of  some  of  the 
states  as  authorizing  the  vacation  of  a  judgment  on  motion  in  the 
court  where  rendered.'^'  It  may  be  stated  that  equity  is  guided  by 
practically  the  same  rules  which  have  been  applied  by  the  courts  of 
law  in  construing  these  statutes,  except,  perhaps,  that  the  lines  are 
rather  more  closely  drawn  in  equity,  and  less  indulgence  is  shown  in 
respect  to  the  kinds  of  accident  which  are  accepted  as  sufficient 
excuses,  and  in  respect  to  the  possibility  of  the  party's  surmounting 
the  obstacle  and  making  his  defense.  A  few  illustrative  cases  may 
follow  here.    It  has  been  broadly  held  that  the  sickness  of  a  party, 

»*PoBt  V.  Boardman.  10  Paige.  680.  >«  Gibson  v.  Watts,  1  McC.  Ch.  490. 

M»  Fowler  V.  Roe.  UN.  J.  Eq.  867;         "•Farmers'   Loan  Co.  v.  Walworth 

Shannon  y.  Reese,  88  Ala.  686.  Bank,  98  Wis.  249. 

>MLawson  v.  Bettison,  12  Ark.  401.  i^o  Kersey  ▼.  Rash,  8  Del.  Ch.  821. 

U7  Williams  y.  Lockwood,  1  Clark  Ch.         ^  Supra,  §g  837-840. 
172. 
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or  the  pendency  of  another  suit  against  him  requiring  his  attendance, 
will  not  authorize  the  interference  of  equity.^   And  this  is  undoubt- 
edly true,  if  it  would  have  been  possible  for  him  to  be  represented  by 
counsel.    Floods,  which  prevented  him  from  reaching  the  place  of 
trial,  will  furnish  a  sufficient  excuse,  but  only  in  case  the  bill  is  very 
explicit  as  to  the  time  of  the  prevalence  of  high  water  and  of  the 
meeting  and  adjournment  of  court,  and  as  to  the  efforts  that  were 
made  to  reach  it,  and  as  to  the  impossibility  of  a  successful  defense  in 
the  absence  of  the  defendant.^   In  another  case,  equity  refused  to 
enjoin  a  judgment  on  the  ground  that  the  defendant  was  precluded 
by  intense  excitement  prevailing  in  the  country  from  attending  court, 
that  it  was  dangerous  to  travel  from  home,  that  it  was  generally 
understood  there  would  be  no  court,  and  that  the  judge  of  the  court 
said  that  he  should  hold  no  session  for  the  trial  of  cases.^^    It  should 
be  remarked,  in  this  connection,  that  a  good  excuse  for  not  being 
present  at  the  term  at  which  judgment  was  rendered,  is  not  sufficient 
where  no  counsel  was  employed,  nor  witnesses  summoned,  nor  any 
other  steps  taken  to  defend  the  action.^"^    The  inability  of  the  party's 
attorney  to  attend  the  court,  or  bis  sickness,  may,  under  some  circum- 
stances, entitle  the  party  to  relief  in  equity;  ^^  but  it  is  no  ground  for 
an  injunction  that  defendant's  counsel  was  absent,  when  it  appears 
that  the  defendant,  if  present  at  the  trial,  might  have  employed  other 
counsel  equally  competent,'"^    So  the  death  of  defendant's  original 
counsel,  and  want  of  familiarity,  on  the  part  of  the  counsel  who  suc- 
ceeds him,  with  the  grounds  of  the  defense,  do  not  furnish  a  sufficient 
reason  for  equity  to  enjoin  the  enforcement  of  the  judgment.^    On 
the  other  hand,  equity  has  thought  it  proper  to  give  relief  on  account 
of  the  loss  of  a  written  contract  without  which  the  defense  at  law 


»»«Phar  y.  Reynolds.  8  Ala.  521.  But 
where  the  defendant  was  taken  sick  on 
the  way  to  trial  and  was  thereby  pre- 
vented from  making  aflSdavit  to  the 
loss  of  certain  papers,  and  the  court,  in 
consequence,  refused  to  admit  second- 
ary evidence  of  them,  he  was  relieved 
in  equity  from  the  judgment  against 
him.    Hord  v.  Dishman,  5  Call,  279. 
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>M  English  y.  Savage,  14  Ala.  842; 
Brooks  y.  WhiUon.  15  Miss.  513. 

>M  George  y.  Tutt.  86  Mo.  141. 

iKMcCollum  y.  Prewitt,  1  Ala.  Bel 
Cas.  498;  Cole  y.  Hundley.  16  Miss.  473. 

^  McBroom  y.  SommerviUe,  2  Stew. 
616. 

i>7Crim  ▼.  Handley,  94  U.  a  653; 
Mock  y.  Cundriff,  6  PorL  24. 

»•  PoweU  y.  Stewart.  17  Ala.  719L 
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could  not  be  made;  ^^  bat  has  refused  its  aid  where  it  was  not  satis- 
fied that  the  loss  of  the  particular  document  would  endanger  the 
complainant's  defense  in  the  court  of  law.*^  In  a  case  where  parties 
were  prevented  from  making  their  defense  at  law  by  the  acts  of  the 
plaintiff,  until  the  only  witness  by  whom  the  defense  could  be  proved 
was  dead,  and  a  resort  to  a  court  of  chancery  in  consequence  thereof 
became  indispensable,  it  was  held  that  they  were  entitled  to  relief  in 
that  court.*''  But  the  fact  that  a  witness  omitted,  in  giving  his  tes- 
timony, to  state  a  material  fact,  and  that  the  complainant,  by  reason 
of  his  deafness,  did  not  know  of  such  omission  until  after  the  trial,  is 
no  ground  for  relief  .*" 


§  384.    Ignorance  of  Legal  Defense. 

It  may  be  regarded  as  well  settled,  upon  the  authorities,  that  equity 
will  grant  relief  against  a  judgment  at  law  where  it  is  shown  that 
there  is  a  good  and  valid  defense  to  the  action  on  the  merits,  of  which 
the  defendant  was  ignorant  at  the  time  of  the  trial,  and  which  he 
could  not  have  discovered,  by  the  exercise  of  reasonable  and  proper 
diligence,  in  time  to  set  it  up  at  law.**  For  example,  where  an 
administrator  has  recovered  judgment  for  the  purchase  money  of 
property  of  his  intestate  sold  by  him,  it  is  a  sufficient  excuse  to  the 
vendee  for  not  defending  at  law,  that  he  did  not  know  until  after  the 
judgment  was  rendered  that  the  administrator  had  no  authority  to 
selL*^  So  where  the  creditor  obtains  a  judgment  at  law  against  the 
sureties  before  they  have  notice  of  an  agreement  to  forbear  suit, 
equity  will  enjoin  its  collection.^    But  it  is  an  important  corollary 


^Vathir  v.  Zane,  6  Oratt  246. 
^'^  Rogers  v.  Cross,  8  Chand.  84. 
«Mack  V.  Doty,  Harr.  Ch.  (Mich.) 

sec. 

•"Stone  V.  Moody,  6  Yerg.  81. 

»» Davis  V.  Tileston,  6How.  114;  Gar- 
rett V.  Lynch,  45  Ala.  211;  Wales  v. 
Bank  of  Michigan,  fiarr.  Ch.  (Mich.) 
808;  Hubbard  v.  Hobson,  Breese,  147; 
Jones  V.  Kilgore.  2  Rich.  £q.  88;  Pearce 
V.  Chastain,  8  Ga.  226,  46  Am.  Dec.  428; 


Inglehart  V.  Lee,  4Md.  Ch.  514;  Baltzell 
V.  Randolph,  0  Fla.  866;  Meek  y.  How- 
ard, 10  Sm.  &  Mar.  502;  Brown  v.  Lueh- 
ers,  79  III.  575;  Wells  v.  Wall,  1  Oreg. 
295;  Ludington  v.  Handley,  7  W.  Va. 
269;  Taylor  v.  Sutton,  15  Ga.  103,  60 
Am.  Dec.  682;  Rust  v.  Ware,  6  Gratt.  50. 

<^  Crisman  v.  Beasley,  1  Sm.  &  Mar. 
Ch.  561. 

«iBArmiBtead  v.  Ward,  2  Pat  &  H. 
504. 
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to  the  above  rnle— or,  indeed,  an  integral  part  of  the  mle — that 
mere  ignorance  of  his  defense  is  not  sufficient ;  it  must  be  shown 
that  the  party  is  guilty  of  no  negligence,  and  that  he  could  not  pos- 
sibly have  ascertained  it  by  the  exercise  of  careful  and  reasonable 
diligence."^  It  must  appear  that  the  defendant's  ignorance  was  not 
due  to  any  lack  of  diligence  on  his  part,  or  that  it  was  caused  by  the 
act  of  the  opposite  party .^  "A  party  who  seeks  the  aid  of  a  court  of 
chancery,  after  a  judgment  at  law  against  him,  on  the  ground  that 
he  was  ignorant  of  the  defense,  must  show  the  exercise  of  ordinary 
diligence  to  discover  it ;  or  that  he  was  prevented  from  employing 
such  diligence  by  fraud,  accident,  or  the  act  of  the  opposite  party« 
unmixed  with  fault  or  negligence  on  his  part."^  Thus  an  alteration 
in  an  instrument  sued  on  at  law  may  be  taken  advantage  of  there, 
and  the  failure  of  the  defendant  to  discover  the  alteration  until  after 
judgment  is  no  ground  for  relief  in  equity.^  So  the  allegation  that 
there  was  a  mistake  in  an  account,  upon  which  a  judgment  at  law 
was  recovered,  which  was  not  discovered  until  after  the  trial  and 
verdict,  is  not  sufficient  to  authorize  an  injunction  against  the  judg- 
ment."® Nor  is  it  any  ground  for  relief  in  equity  that  defendant  did 
not  know,  at  the  time  of  the  trial  at  law,  what  the  legal  criterion  of 
damages  was."^ 


§  386.    Discovery  must  have  been  sought. 

It  is  no  excuse  for  failure  to  set  up  a  legal  defense  in  the  action  at 
law  that  the  defendant  could  not  make  it  available  without  invoking 
the  aid  of  chancery  to  get  a  discovery;  he  should  have  obtained  such 
discovery  before  going  to  trial  at  law.*'*    This  principle  was  once 


"•Brown  v.  Swann,  11  Wheat.  497; 
Avery  y.  U.  8.,  12  Wall.  804;  Marine  Ins. 
Co.  V.  Hodgson .  7  Cranch,  833;  McCol- 
lum  y.  Prewitt,  87  Ala.  678;  Taylor  v. 
Sutton,  15  6a.  108;  Leggett  v.  Morris,  6 
8m.  &  Mar.  728;  Slack  ▼.  Wood.  9  Gratt 
40;  Taliaferro  v.  Bank,  28  Ala.  755; 
Skinner  v.  Doming,  2  Ind.  558,  54  Am. 
Dec.  468;  McCown  ▼.  Macklin.  7  Bush, 
808;  Thompson  y.  Berry,  8  Johns.  Ch. 
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895;  Tutt  y.  Ferguson,  18  Eans.  45;  Gar- 
rett y.  Lynch,  45  Ala.  204. 

»7  Carolus  y.  Eoch,  72  Mo.  645. 

>»  Stinnett  y.  Branch  Bank,  9  Ala. 
120. 

<<*8helmir6  y.  Thompson,  2  BlackC 
270. 

s»  Falls  y.  Rohinson.  5  Md.  865. 

^^  McEean  y.  Read,  6  Litt  895, 12  Am. 
Dec.  818. 

«« Norton  y.  Woods,  6  Pidge,  940; 
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stated  by  Chanoellor  Walworth  in  the  following  terms :  "As  a  gen- 
eral mle,  if  a  part;  against  whom  an  action  is  broaght  has  a  legal 
defense,  he  must  avail  himself  of  it  in  the  suit  at  law.  It  will  be 
too  late,  after  he  has  suffered  a  judgment  to  be  recovered  against 
him  there,  to  apply  to  this  court  for  relief.  And  even  where  the 
facts  constituting  the  legal  defense  can  only  be  established  by  a  dis- 
covery  from  the  plaintiff,  if  they  are  fully  known  to  the  defendant, 
and  he  can  avail  himself  of  them  upon  the  trial  by  the  aid  of  a  bill 
of  discovery,  he  should  resort  to  that  mode  of  defense  when  the 
necessity  of  it  is  apparent,  or  he  may  be  precluded  by  the  judgment 
in  that  suit.  In  cases  of  this  kind,  however,  this  court  will  accept  of 
a  satisfactory  excuse  for  not  resorting  to  a  bill  in  the  first  instance, 
and  may  grant  relief  after  judgment  has  been  obtained  in  the  suit 
at  law." «»» 

§  386.    Newly-diBCovered  Evidence. 

On  principles  analogous  to  those  just  considered,  it  is  held  that 
where  the  defendant  knew  of  his  defense  at  the  time  of  the  trial  at 
law,  but  had  no  evidence  to  support  it,  was  ignorant  that  any  such 
evidence  existed,  and  could  not  have  discovered  it  by  the  exercise  of 
due  diligence,  equity  will  grant  him  relief  upon  the  ascertainment 
and  production  of  such  evidence."^  But  here,  it  is  obvious,  any 
court  would  be  slow  to  pardon  any  negligence  or  sloth  on  the  part  of 
the  defendant  in  seeking  for  the  evidence  which  he  needs.    Being 


Bartbolomew  v.  Yaw,  0  Paige,  185;  Pol- 
lock V.  Gilbert,  16  Ga.  898,  CO  Am.  Dec 
732;  Albritton  v.  Bird,  R.  M.  Charlt  98; 
Barker  v.  ElkinB,  1  Johns.  Ch.  465.  See 
jdto  Norris  v.  Hume,  2  Leigh,  884.  21 
Am.  Dec.  681;  Brown  ▼.  Swann,  10  Pet 
497;  Green  ▼.  Massie,  21  Gratt  8o8. 

«»  Norton  v.  Woods.  6  Paige,  249.  An 
exactly  opposite  view  was  taken  in 
Deputy  V.  Tobias,  1  Blackf.  811, 12  Am. 
Dec.  248.  where  Holman,  J.,  said:  "But 
a  bill  of  discovery  is  the  dernier  resort 
in  obtaining  testimony,  inasmuch  as 
when  it  is  resorted  to,  it  shuts  the  door 
against  every  other  method.  Therefore 
4t  is  purely  discretionary  with  every 


suitor  whether  he  will  file  such  a  bill 
or  not.  and  he  can  never  be  considered 
in  laches  for  not  seeking  a  discovery 
from  the  opposite  party.  * 

n*  Alley  v.  Ledbetter.  1  Dev.  Ch.  468; 
Levan  v.  Patton.  2  Heisk.  108;  Cox  v. 
Railroad,  44  Ala.  611 ;  McGehee  v.  Gold. 
68  111.  215;  Rust  v.  Ware,  6  Gratt,  60.  62 
Am.  Dea  100;  Inglehart  v.  Lee.  4  Md. 
Ch.  614;  Foote  v.  Silsby,  1  Blatchf.  646; 
Taylor  v.  Sutton,  16  Ga.  103;  Pearce  v. 
Chastain,  8  Ga.  226;  Mills  v.  Van  Voor- 
his.  10  Abb.  Pr.  10;  Mellick  v.  First 
Nat  Bank.  62  Iowa,  94,  2  K.  W.  Rep. 
1021.  Per  contra,  Gusman  v.  De  Poret, 
88  La.  Ann.  888. 
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aware  that  he  has  a  good  legal  defense^  it  is  his  daty»  as  well  as  his 
interest,  to  make  the  most  careful  and  exhaustive  efforts  to  arm  him- 
self with  the  testimony  which  will  support  it.  If  he  has  not  done 
this, — if  he  has  been  negligent  in  the  search  for  evidence, — equity 
will  not  relieve  him.^  And  the  substance  of  the  newly-discovered 
evidence  must  be  set  forth  in  the  bill,  in  order  that  the  chancery 
court  may  judge  whether  it  is  of  the  requisite  character  and 
weight.*^*  In  regard  to  the  last  point,  the  circumstances  under 
which  equity  will  grant  a  new  trial  because  of  newly-discovered  evi- 
dence have  been  summed  up  as  follows:  (1)  The  evidence  must 
have  been  discovered  since  the  trial.  (2)  It  must  be  evidence  that 
could  not  have  been  discovered  before  the  trial  by  the  plaintiff  or 
defendant,  as  the  case  may  be,  by  the  exercise  of  reasonable  dili- 
gence. (3)  It  must  be  material  in  its  object,  and  such  as  ought,  on 
another  trial,  to  produce  an  opposite  result  on  the  merits.  (4)  It 
must  not  be  merely  cumulative,  corroborative,  or  collateral.*^'  It 
remains  to  be  stated  that  the  statutory  provisions,  in  many  of  the 
states,  authorizing  the  law  courts  to  grant  new  trials  on  the  ground 
of  newly-discovered  evidence,  do  not  divest  the  courts  of  equity  of 
the  po97er  to  grant  a  new  trial  in  oases  where  the  facts  will  justify 
it.«» 


§  387.    Negligence  of  Party  precludes  Belief. 

A  litigant  is  required  to  exercise  the  greatest  degree  of  watchful* 
ness  over  the  progress  of  his  case  in  court ;  and  if  he  fails  to  attend 
the  trial  and  assert  his  rights,  merely  in  consequence  of  his  own 
opinion  of  the  state  of  the  docket,  or  through  forgetfulness,  or  negli- 
gence of  any  other  kind,  he  will  have  no  standing  in  equity  after  a 
judgment.^*    That  he  omitted  to  defend  the  suit  in  consequence  of 


>^  Taylor  v.  Bradshaw,  6  T.  B.  Mon. 
149. 17  Am.  De&  182;  Glover  v.  Hedges, 
1  N.  J.  £q.  118;  McCaulis  v.  Duval,  69 
Ga.744. 

««  Miller  v.  McGulre,  1  Morris  (lowaX 
150. 

«i7  Wynne  v.  Newman,  75  Va.  SIS. 
The  evidence  mnst  be  of  sach  a  con- 
clusive character  that  if  it  had  been  of- 
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fered  it  would  have  produced  a  differ- 
ent result  Bloss  v.  Hull,  27  W.  Va. 
503. 

^  Hone  V.  Queen,  4  Kebr.  108:  Coljer 
V.  Langford,  1  A.  El  Mar.  237;  Duncan 
V.  Lyon,  8  Johns.  Ch.  856;  BaltzeU  t. 
Randolph,  9  Fla.  866. 

su  Warner  v.  Conant,  24  Vt  851.  68 
Am.  Dec,  178;  Tancej  v.  Downer«  6 
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being  misled  by  the  clerk  of  the  court  as  to  its  character,  is  consid- 
ered as  inexcusable  negligence.**^  So,  where  a  garnishment  suit  is 
pending,  but  is  not  prosecuted  to  judgment  for  two  terms  after  that 
to  which  it  was  made  returnable,  the  garnishee  has  no  right  to  think 
that  the  suit  is  abandoned  as  to  him  and  settle  his  debt,  and  if  he 
does  so,  equity  will  not  grant  him  relief  from  a  judgment  subse- 
quently obtained  against  him  in  the  garnishment  suit.^  So  where 
a  defendant  at  law,  having  a  good  legal  defense,  merely  writes  to 
counsel  to  defend  him,  without  instructing  him  in  his  defense,  he  is 
guilty  of  such  neglect  as  to  preclude  relief  in  equity  against  a  judg- 
ment.***  But  a  distinction  must  be  taken  between  such  neglect  as  is 
attributable  solely  to  the  party  himself  and  such  as  is  brought  about 
by  the  improper  or  deceitful  conduct  of  the  other  side.  The  former  is 
not  excusable,  the  latter  sometimes  is.  Thus,  in  a  case  where  the 
complainant's  name  had  been  forged  on  a  note  and  he  was  sued 
upon  it;  and  one  of  the  makers  of  the  note  sent  him  word  that  he 
need  not  trouble  himself  about  it,  as  the  other  makers  would  pay 
it;  and  the  sheriff  also  told  him  that  there  was  no  necessity  of  his 
appearing  at  the  first  term;  and  the  other  makers  put  in  a  plea  for 
all  at  the  return  term ;  and  the  complainant  was  sick  and  unable  to 
attend  or  employ  counsel;  but  the  other  makers  withdrew  their  plea 
and  allowed  judgment  to  go  by  default;  and  the  plaintiff  knew  that 
the  complainant's  name  was  forged;  it  was  held  that  the  latter  was 
not  guilty  of  such  negligence  as  would  preclude  him  from  having  the 
judgment  at  law  set  aside  upon  a  bill  in  equity •*** 

§  388.    Defense  not  available  at  Law. 

Thus  far  we  have  been  speaking  only  of  defenses  purely  legal  in 
their  character  and  which  could  have  been  interposed  in  the  action 
at  law.     But  where  the  case  varies  from  this  type,  entirely  different 

Litt.  8, 15  Am.  Dec.  85;  Stroup  y,  Sulli-  «iStroup  v.  Sullivan,  2  Ga.  275,  46 
van,  2  Ga.  275,  46  Am.  Dec.  889.    And     Am.  Dec.  889. 

8eeBrigg8y.Smith,5R.L218;Mcyicar  222gtanard  v.  Rogers,  4  Hen.  &  M. 
▼.  Filer,  81  Mich.  804.  488;  Hill  v.  Bowyer.  18  Gratt.  864;  8an- 

»^Hanna  v.  Morrow.  48  Ark.  107.  ders  v.  Fisher,  11  Ala.  812. 

^  Rowland  v.  Jones,  2  Heisk.  821. 
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rules  apply.  If  the  matter  relied  on  by  the  oomplainant  could  not 
have  been  received  as  a  defense  in  the  trial  at  law,  because  it  fell 
within  the  exclusive  jurisdiction  of  chancery,  or  by  reason  of  the 
forms  of  legal  procedure,  equity  will  relieve  notwithstanding  there 
may  have  been  an  ineffectual  attempt  to  defend  at  law.*^  And 
where  the  defendant  has  both  a  legal  defense  and  an  equitable 
defense,  the  latter  not  cognizable  at  law,  a  failure  to  use  diligence  in 
making  his  legal  defense  will  not,  it  seems,  prevent  a  court  of  equity 
from  granting  an  injunction  upon  proof  of  the  equitable  defense,  in 
case  a  judgment  is  rendered  against  him.^  The  most  difficult 
question  under  this  head  arises  in  connection  with  the  codes  of 
practice,  enacted  in  several  of  the  states,  which  confer  large  equi- 
table powers  upon  the  courts  of  law.  One  decision  holds  that  such  a 
statute  merely  permits,  but  does  not  require,  an  equitable  defense  to 
be  made  to  an  action  on  a  legal  demand;  and  therefore,  if  the 
defendant  fails  to  avail  himself  of  this  privilege,  and  permits  a  judg- 
ment to  go  against  him,  he  may  still  bring  an  equitable  action  to 
obtain  relief  against  the  judgment.^  Notwithstanding  the  plau- 
sibility of  this  reasoning,  it  is  opposed  by  the  weight  of  the  authorities, 
which  rule  that  the  fact  that  a  defense  is  equitable  is  no  excuse  for 
not  setting  it  up  at  law,  if  available  under  the  code.^ 

§  389.    Defense  available  either  at  Iiaw  or  Equity. 

There  is  a  third  possibility  in  regard  to  the  character  of  the  defense 
to  the  action;  it  may  be  one  that  is  equally  available  either  at  law 
or  in  equity*  In  this  event,  where  the  defense  is  a  matter  of  which 
courts  of  law  and  equity  have  concurrent  jurisdiction,  it  is  generally 
held  that  the  party  may  choose  the  forum  in  which  to  make  his 

<>«Crim  V.  Handley.  94  U.  &   652;  Del.  Ch.  821;  Newton  v.  Field,  16  Ark. 

HendrickBon  v.  Hinckley,  17  How.  443;  216. 

Ferriday  v.  Belcer,  1  Freem.  Ch.  258;        ^^Cornelins  v.  Thomas,  1  Tenn.  CTh. 

Calloway  v.  McElroy,  8  Ala.  406;  Clif-  288;  Winchester  v.  Gleavet,  8  Heyw. 

ton  V.  Liver,  24  Ga.  91;  King  v.  Bald-  218. 

win,  17  Johns.  884, 8  Am.  Dec  415;  Yen-        **> Dorsey  ▼.  Reese,  14  B.  Hon.  107. 
Bum  T.  Davis,  85  HI.  668;  Dunham  v.         »7  Kelly  ▼.  Hurt,  74  Mo.  561 ;  Winfield 

Downer,  81  Vt  249;  Kersey  v.  Rash,  8  ▼.  Bacon,  24  Barb.  154;  Sava^  t.  Allen, 
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defense,  and  if  be  omits  to  do  so  at  law,  be  may  then  have  recourse 
to  equity  for  relief  against  tbe  jadgment.**"  Thus,  in  some  of  the 
states,  equity  will  relieve  against  a  judgment  at  law,  by  default,  for 
money  won  at  gaming,  because  here  the  jurisdiction  of  law  and 
equity  is  concurrent,  and  the  party  may  have  his  election  where  be 
will  set  up  his  defense ;  and  if  he  so  chooses  he  may  let  judgment  go  by 
default  at  law,  and  then  resort  to  equity;  although  it  would  of  course 
be  otherwise  if  he  had  presented  his  defense  at  law  and  failed.*^  For 
if,  in  any  case  where  the  jurisdiction  of  law  and  equity  is  concurrent, 
the  party  makes  bis  defense  in  the  trial  at  law,  be  will  be  regarded 
as  having  made  his  election;  and  if  he  fails  be  will  have  no  ground 
for  a  bill  in  equity  for  relief  against  the  judgment,  unless  his  defeat 
transpired  through  fraud  or  accident.**^  And  this  election  is  mani- 
fested, it  is  said,  "by  offering  any  defense  whatever,  it  matters  not 
whether  by  demorrer  to  the  declaration,  or  by  plea  in  abatement  or 
in  bar."^  But  it  is  also  held  that  if  there  is  a  doubt  whether  a 
defense  is  available  at  law,  and  there  is  an  undoubted  jurisdiction  in 
equity,  and  at  law  the  defendant  omits  to  make  bis  defense,  or  if  he 
makes  it  and  it  is  overruled  on  tbe  ground  that  it  cannot  be  con- 
sidered at  law,  a  court  of  equity  may  afford  relief,  notwithstanding  a 
trial  at  law.** 

§  390.    Satisfaction  or  Belease  of  Judgment. 

Payment,  release,  or  discharge  of  the  claim  on  which  a  suit  is 
founded  must  generally  be  set  up  as  a  defense  before  judgment.    It 


» Harlan  v.  Wingate,  2  J.  J.  Mar.  188; 
Dorsey  v.  Reese,  14  B.  Mod.  157;  Mor- 
rison V.  Hart.  3  Bibb, 4,  4  Am.  Dec.  068; 
Hempstead  v.  Watkins,  6  Ark.  817,  43 
Am.  Dec.  696;  Bently  v.  DiUard,  6  Ark. 
79;  Rathbone  v.  Warren,  10  Johns.  687. 
Bnt  compare  Yaaghn  v.  Johnson,  9  N. 
J.  £q.  178;  Galbraith  v.  Martin,  6 
Humph.  60. 

»  Clay  V.  Fry,  8  Bibb,  248, 6  Am.  Dec. 
664;  Lncas  v.  Nichols,  66  111.  41;  Gough 
V.  Pratt,  9  Md.  636;  Collins  v.  Lee,  3 
Mo.  16.    Bee  supra,  g  879. 


«►  Haughey  v.  Strang,  3  Port.  177,  87 
Am.  Dec.  648;  Dutil  v.  Pacheco,  21  Cal. 
488.  82  Am.  Dec.  749;  Burton  y.  Hynson. 
14  Ark.  82;  Dickson  ▼.  Richardson,  16 
Ark.  114;  Morrison  v.  Hart,  2  Bibb,  4, 
4  Am.  Dec  668;  Dunham  ▼.  Downer,  81 
Vt.  249. 

'^^LeGuen  v.  Gouverneur,  1  Johns. 
Cas.  005,  1  Am.  Dec.  121. 

s^Eing  y.  Baldwin,  17  Johns.  884,  8 
Am.  Dec.  415. 
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forms  no  exception  to  the  rale  that  matters  cannot  be  heard  on  a  bill 
in  eqaity  which  might  have  been  pleaded  in  the  action  at  law^nnleBs 
the  party  was  prevented  from  bringing  them  before  the  court  by  frand 
or  accident,  without  his  own  fault  or  negligence.*"  But  payment 
made  after  the  institution  of  suit,  where  it  cannot  be  brought  to  the 
notice  of  the  court  before  judgment,  under  the  local  practice,  is  good 
ground  for  enjoining  the  judgment.^  Whether  a  bill  in  equity  for 
an  injunction  is  the  proper  remedy  to  prevent  a  judgment-plaintiff 
from  proceeding  to  collect  anew  a  judgment  which  has  been  in  fact 
satisfied,  has  been  disputed.  Some  of  the  cases  hold  that  such  an 
application  is  meritorious  and  should  be  allowed.^  But  others,  and 
we  think  with  better  reason,  consider  that  equity  ought  not  to  inter- 
fere in  such  a  case,  inasmuch  as  the  party  has  a  prompt  and  ade- 
quate remedy  at  law.*"*  But  it  is  held  that  a  court  of  equity  will 
relieve  against  the  suing  out  or  levy  of  any  process  of  execution  upon 
a  judgment  enjoined  which  has  been  discharged  by  proceedings  in 
bankruptcy."" 

§  391.    Injunction  as  a  Means  of  securing  Set-OflL 

As  equity  may  order  one  judgment  to  be  set  off  against  another,  so 
also  it  has  power  to  restrain  the  execution  of  a  judgment  when  it  is 
made  to  appear  that  the  judgment-defendant  has  a  debt  against  the 
plaintiff  exceeding  the  judgment  in  amount  and  that  the  latter  is 
insolvent."*  But  a  bill  for  this  purpose  cannot  be  sustained  on  the 
mere  ground  that  the  defendant  has  claims  against  the  plaintiff  which 
might  be  the  subject  of  set-off,  if  there  is  no  averment  to  show  that 
the  former  for  any  reason  could  not  have  availed  himself  of  his  right 
of  set-off  in  the  action  in  which  the  judgment  against  him  was  recov- 


« Foster  v.  Wood,  6  Johns.  Ch.  90; 
Dud  can  v.  Lyon,  8  Johns.  Ch.  856,  8 
Am.  Dec  618. 

«^  Hamphrejs  v.  Leggett,  9  How.  297; 
Floratv.  Handy,  85  La.  Ann.  816. 

*K  Bowen  v.  Clark,  46  Ind.  405:  Shaw 
V.  Dwight,  16  Barb.  586;  Mallory  v. 
Norton.  21  Barb.  424. 

>><  McRae  v.  Davis,  6  Jones  £q.  140; 
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Perrine  v.  Carlisle.  19  Ala.  686;  Lansing 
V.  Eddy,  1  Johns.  Ch.  49. 

<>7Peatross  v.  McLaughlin,  6  Qrmtt. 
64. 

2»  McClellan  v.  Einnaird,  6  Gratt.  852L 
And  see  also  Hinrichsen  v.  Heinback, 
27  111.  295;  Sumner  ▼.  Whitley.  1  Mo. 
708;  Capehart  v.  Etheridge,  68  N.  Car. 
858. 
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ered.**^  Nor  w31  proceedings  on  a  judgment  at  law  be  enjoined  in 
equity  in  order  to  give  the  defendant  an  opportunity  to  set  off  or 
recoup  a  counterclaim^  where  such  claim  is  unliquidated  and  arose 
out  of  an  entirely  distinct  transaction.^  An  injunction  granted  to 
restrain  the  collection  of  a  judgment  on  the  ground  that  the  debtor 
therein  is  entitled  to  a  credit  for  a  sum  less  than  the  whole  amount 
of  the  judgment,  should  provide  that  the  judgment-creditor  may  pro- 
ceed by  execution  to  collect  the  undisputed  balance  of  the  judgment.**^ 

§  392.    Personal  Disability  of  Parties. 

Courts  of  equity  are  sometimes  called  upon  to  restrain  the  enforce- 
ment of  a  judgment  on  the  ground  that  it  was  taken  against  a  person 
who,  at  the  time,  was  incapacitated  for  legal  action  by  some  personal 
disability,  such  as  infancy,  coverture,  or  lunacy.  The  degree  of  valid- 
ity to  be  attributed  to  such  judgments  is  chiefly  disputed,  as  we  have 
already  seen,  in  cases  where  a  judgment  by  default  has  been  rendered 
upon  a  cause  of  action  to  which  the  infancy  or  coverture,  if  pleaded, 
would  have  been  a  complete  defense.'^  If,  on  the  one  hand,  such 
disability  of  the  defendant  is  not  regarded  as  a  jurisdictional  defect, 
a  judgment  of  this  character  will  at  most  be  voidable  and  not  void. 
This  is  the  position  taken  by  many  of  the  courts,  as  will  appear  from 
the  sections  just  cited.  But  in  such  case,  the  remedy  is  obviously  by 
motion  or  other  appropriate-  proceeding  in  the  court  rendering  the 
judgment.  And  any  application  to  equity  for  relief  would  be  met  by 
the  familiar  rule  that  an  injunction  cannot  be  granted  on  account  of 
matters  which  might  and  should  have  been  pleaded  in  defense  to  the 
action  at  law.  But  if,  on  the  other  hand,  as  many  decisions  hold, 
such  a  status  as  coverture  amounts  to  a  negation  of  that  juristic  per- 
sonality which  is  essential  to  the  formation  of  any  and  all  legal  rela* 
tions,  then  it  is  equally  evident  that  the  courts  of  law  can  acquire  no 
jurisdiction  over  a  defendant  so  circumstanced,  and  that  a  judgment 


Wolcott  y.  Jones,  4  Allen,  867;  Gar-  *^  Levy  v.  Steinbach,  43  Md.  212. 

Tin  y.  Squires,  9  Ark.  588,  (SO  Am.  Dec  ^See,  as  to  married  women.  §g  188- 

224.  191;  as  to  infants.  §g  198-197;  and  as  to 

*^  Jackson  v.  Bell,  81  N.  J.  Eq.  554.  lunatics,  §  205. 
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8uoh  as  that  supposed  would  be  simply  null.  That  equity  would 
have  power  to  restrain  its  collection  seems  clear  beyond  doubt.  And 
it  will  become  still  more  clear  if  we  reflect  that,  since,  on  the  prem- 
ises, the  defendant  would  have  no  power  to  employ  an  attorney  or 
interpose  a  defense,  the  case  is  brought  well  within  the  confines  of 
the  rule  which  has  formed  the  connecting  thread  of  this  whole  chap- 
ter, viz :  that  chancery  will  relieve  against  an  inequitable  judgment 
on  grounds  which  could  not  have  been  pleaded  at  law.^  The  reader 
will  be  further  advised  of  the  doctrines  on  this  topic  by  referring  to 
the  discussion  of  the  general  subject  in  a  previous  chapter.  It  is 
held  that  service  of  process  on  a  privileged  person  (as  a  member  of 
the  legislative  body)  is  not  void,  and  his  remedy  is  by  motion  or  plea, 
and  not  by  injunction  to  restrain  an  execution  on  A  judgment  by 
default  against  him  on  such  service.^ 


Part  III.    Pbaotiob  on  Application  to  Enjoin  Judgment. 

§  393.    Nature  and  Bequisites  of  BilL 

A  bill  in  equity  for  an  injunction  against  a  judgment  at  law  should 
always  show  that  the  merits  of  the  controversy  are  with  the  com* 
plainant.  If  it  alleges  no  defense  to  the  claim  on  which  the  judg- 
ment was  rendered  it  states  no  cause  of  action  and  will  be  dis- 
missed.^ So  the  bill  should  not  only  show  a  good  reason  why  the 
evidence  was  not  saved  by  a  bill  of  exceptions  (if  such  was  thecase), 
but  should  also  show  what  the  evidence  was  which  authorized  the 
judgment  complained  of,  and  the  grounds  of  the  party's  defense,  the 
reason,  if  any,  why  it  was  not  made,  and  such  other  facts  as  would 
make  a  case,  or  there  will  be  no  error  in  the  dismissal  of  the  bill.^ 
And  a  bill  seeking  to  enjoin  a  judgment  and  execution,  which  does 
not  60  identify  them  as  to  make  it  appear  what  judgment  and  exe- 

««  Griffith  V.  Clarke,  18  Md.  457;  Me-  •«Rotan'B  Heirs  v.  Springer  (Ark.),  13 

dart  y.  Fasnacht,  15  La.  Ann.  6dl.  8.  W.  Kep.  156. 

^  Peters  ▼.  League,  18  Md.  58,  71  Am.  ^SBuntain  y.  Blackbom,  87  BL  406L 
Dec.  622. 
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cation  are  meant,  and  which  does  not  limit  the  prayer  for  injunction 
to  any  particular  judgment  and  execution,  is  demurrable.*^ 


§  394.    Conditions  on  Granting  Belief. 

In  accordance  with  the  general  rule  and  policy  of  equity,  it  is  held 
that  he  who  seeks  relief  against  a  judgment  must  do  equity;  that  is, 
he  must  restore  any  advantage  he  may  have  gained,  and  he  must 
submit  to  all  orders  of  the  court  necessary  to  adjust  the  rights  of  the 
litigants  in  entire  accordance  with  equity.^  Thus,  if  the  whole 
amount  involved  is  not  disputed,  the  complainant  must  pay  or  offer 
to  pay  what  he  admits  to  be  due,  or  show  some  sufficient  excuse  for 
his  failure;  otherwise  his  case  cannot  be  sustained.^  An  order  for 
an  injunction  to  a  sale  under  execution  does  not  become  effectual 
uutil  any  conditions  required  by  the  order  (such  as  the  execution  of  a 
bond)  have  been  complied  with.*"®  Equity  will  of  course  be  guided, 
in  the  matter  of  imposing  conditions,  by  the  peculiar  circumstances 
of  the  individual  case. 


§  396.    Effect  of  Enjoining  Judgment. 

An  injunction  to  prevent  a  judgment-plaintiflf  from  proceeding  fur- 
ther with  his  execution  does  not  generally  operate  as  a  release  of 
errors.'"^*  And  so  the  injunction,  if  not  perpetual,  does  not  destroy 
the  lien  of  the  judgment,  but  merely  suspends  it  until  the  dissolution 
of  the  in j unction .'"'  Hence,  *'when  the  operative  energy  o!  an  exe- 
cution has  been  suspended  by  an  injunction,  a  sale  under  a  junior 
execution  does  not  affect  the  lien  acquired  by  such  elder  execution, 
but  the  property  in  the  hands  of  any  person  remains  liable  to  a  levy 

>«  Adams  v.  White  (Flft.),  2  SontlL  Hull,  5   Gill,  60;  Bhelton   v.  Gill,  II 

Rep.  774  Ohio.  417;  Hill  ▼.  Harris,  43  Ga.  412. 

*M  Creed   ▼.  Scruggs,  1    Heisk.  590;  mb  Yonge  v.  Bhepperd,  44  Ala.  815. 

Reeves  ▼.  Cooper,  12  N.  J.   Eq.  228;  »o  Pell  ▼.  Lander,  8  B.  Hon.  554. 

Baragree   v.  Croukhite,  88   Ind.    192;  <Bigt   Louis.  A.  &  T.  H.  R.  Co.  v. 

Tonge  ▼.  Shepperd,  44  Ala.  815;  Over-  Todd,  40  Dl.  89. 

ton  V.  Stevens,  8  Mo.  622;  Flickinger  v.  ^^  Smith  v.  Everby,  4  How.  (Miss.) 

17a 

C487) 


§  896  LAW  OF  JUDGMENTS.  [Ch.  16 

when  the  injunction  is  removed.""*  But  where  the  oolleetion  of  an 
execution  is  enjoined,  and  the  officer  has  other  junior  executions  in 
his  hands,  and  proceeds  to  sell  the  property  levied  upon,  he  cannot 
apply  the  proceeds  to  the  execution  enjoined,  although  before  the 
return  of  the  process  the  injunction,  by  consent,  is  dissolved  by  order 
of  court.**  A  judgment  suspended  by  injunction  may  be  revived  on 
the  death  of  either  party,  and  the  injunction  operates  on  the  judg- 
ment on  Bcire  facias,  prohibiting  execution  thereon.^  Where  the 
execution  of  a  judgment  is  restrained  by  injunction  until  the  lien  is 
lost  by  limitation,  the  party  proceeding  by  injunction,  upon  its  dis- 
solution, cannot  take  advantage  of  such  loss  of  the  lien.*^  Where  a 
judgment  upon  a  bill  of  exchange  against  an  acceptor  was  enjoined, 
it  was  held  not  to  enjoin  suits  against  the  other  parties  to  the  bill.^ 

§  396.    DisBolutlon  of  Injuxiction. 

Where  the  injunction  of  an  entire  judgment  at  law  has  in  the 
first  instance  been  properly  granted,  and  the  answer  shows  that  the 
complainant  is  entitled  to  some  relief,  though  not  to  the  extent 
claimed  in  the  bill,  the  injunction  may  be  dissolved  in  part,  or  con- 
tinued on  such  terms  as  will  insure  ultimate  justice  between  the  par- 
ties; but  to  authorize  such  dissolution,  or  a  requirement  that  the 
complainant  pay  a  portion  of  the  judgment  into  court,  as  a  condi- 
tion to  the  continuance,  the  answer  should  show  explicitly  the  amount 
which  the  plaintiff  at  law  is  in  equity  entitled  to  receive.  If  this  be 
not  done,  and  there  is  no  danger  of  the  debt  being  lost  by  continuing 
the  injunction,  it  should  be  retained  until  the  final  hearing.**  On 
dissolving  an  injunction  shown  to  be  groundless,  damages  may  be 
given  against  the  complainant  according  to  the  amount  of  the 
judgment  enjoined.** 

iB^Lynn  v.  Gridley,  Walker  (M!88.)»  '^V'Bohannoii  v.  Combs,  18  B.  Mon. 

548, 12  Am.  Dec.  591.  508. 

^Newlin  v.  Murray,  03  K.  Car.  566.  »>MauIden  y.  Armistead,  18  Ala.  50a 

*BB  Richardson  v.  iSrince  Goorga,  11  *^  Stewart  v.  RobinBon,  Zi  La.  Ann. 

Gratt  190.  183. 

»6  Work  v.  Harper,  81  Miss.  107,  66 
Am.  Dec.  549. 
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THE  LEEN  OF  JUDGMENTS. 

Pabt  I.    Osxanr  akd  Natubb  of  JuDOMKNT-LiBim. 

g  897.  Early  History  of  Judgment-Lieni. 

898.  Judgment- Lien  is  Statutory. 

899.  Legislative  Control  of  Judgment-Liens. 

400.  Lien  gives  no  Property  in  Debtor's  Land. 

401.  Lien  is  General. 

402.  Courts  cannot  control  the  Lien. 

408.  Parties  cannot  change  Nature  of  Lien. 

404.  Docketing  the  Judgment 

405.  Lidezing  the  Judgment 

408.  Certainty  required-  in  Docket  and  Index.  , 

Pabt  IL    What  Judgmxnts  create  Liens. 

407.  What  is  Necessary  to  Judgment-Liens. 

408.  Interlocutory  Judgments. 

409.  Judgments  against  Personal  Representativea. 

410.  2iune  Pro  Tune  Judgments. 

411.  Decrees  in  Chancery. 

412.  Judgments  of  Inferior  Courts. 
418.  Judgments  of  Federal  Courta. 

414.  Statutory  Basis  of  such  Lieut. 

415.  Territorial  Extent  of  such  Lieut. 
418.  Decreet  in  Admiralty. 

Pabt  IIL    To  what   Propbbtt  the  Lien  attaghbs. 

417.  Territorial  Restriction  of  Lien. 

418.  Transfer  of  Judgment  to  Another  County. 

419.  Lien  binds  Real  EsUte. 

420.  Actual  Interest  of  Debtor  bound. 

421.  TiUe  held  in  Trust 

422.  Inchoate  Title. 

428.  Land  Fraudulently  Conveyed. 

424.  Exempt  Property. 

426.  Homestead  Property. 
428.  Life-Estates. 

427.  Estates  by  Curtesy. 

428.  Reversions  and  Remainders. 

429.  Leasehold  Interests. 

480.  Land  held  by  Joint  Owners. 

481.  Partnership  Property. 
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Pabt  III    To  WHAT  Propbhtt  thb  Lien  attachbs— Continued. 

§  483.  After-Acquired  Property. 

488.  Equitable  Estates  and  Interests. 

484.  Equity  of  Redemption. 

485.  Judgment  against  I'rustee. 

486.  Land  held  under  a  Power. 

487.  Judgment  against  Cestui  Que  Truet 

488.  Interest  of  Vendor  under  Executory  Contract 

489.  Interest  of  Vendee  under  Executory  Contract 

440.  Estates  successively  conveyed. 

Pabt  IV.    Datb  of  thb  Lien. 

441.  Common  Law  Rule. 
449.  Exceptions  to  the  Rule. 
448.  Present  Statutory  Rules. 

444.  Cases  in  which  Lien  relates  back. 

Pabt  V.    Pbiobitt  abd  Precedence  of  Judoment-Liebs. 

446.  Lien  is  subject  to  Prior  Equities. 

446.  As  against  Prior  Unrecorded  Conveyance. 

447.  Precedence  of  Purchase-Money  Mortgage. 

448.  Priority  of  Government  Claims. 

449.  Priority  by  Date  of  Entry. 

450.  Two  Judgments  entered  the  Same  Day. 

451.  Judgment  and  Conveyance  entered  the  Same  Day. 

452.  Judgment  given  to  secure  Future  Advances. 
468.  Prior  Undocketed  Judgment 

454.  As  against  Subsequent  Dower  Right 

465.  Priority  by  Superior  Diligence. 

456.  Priority  by  Prior  Levy. 

457.  Postponement  by  Stay  of  Execution. 

458.  Postponement  by  Failure  to  Revive. 

459.  Bale  under  Junior  Judgment 

460.  Order  of  Priority  on  After- Acquired  Lands.. 

Pabt  VL    Dubation  of  the  Lieb. 

461.  General  Rules. 

462.  Dormant  Judgment  Acts. 

468.  Legislative  Abridgement  of  the  Time. 

464.  Lien  of  Transferred  Judgment. 

465.  Extension  of  Lien  by  Agreement  of  Parties. 

466.  Survival  against  Judgment-Debtor. 

467.  Death  of  Judgment-Debtor. 

468.  Remedies  of  Creditor  after  Expiration  of  Lies. 

Pabt  VIL    Susfebbiob  and  Discharge  of  JuDOHBNT-LiBBa. 

469.  General  Principles. 

470.  Suspension  of  Lien  by  Injunction. 
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Pabt  VII.    BusPBiwiON  AND  D18CHARQB  OF  JuDOMBiiT-Lm»— Continued. 

§  471.  SUy  of  Proceedings. 

473.  Opening  or  Vacating  Jndgment 
478.  Appeal  or  Error. 

474.  Bankruptcy. 

475.  Appointment  of  Receiyer. 

476.  Taking  Defendant  on  Ca,  8a. 
An,  Payment 

478.  Cancellation  or  Entry  of  Satisfaction. 

479.  Sale  of  the  Land. 

480.  Acquisition  of  Title  by  Judgment-Creditor. 

481.  Release  of  Lien. 


Pabt  I.    Obiqin  and  Nature  of  Judohbivt-Liens. 

§  397.    Early  History  of  Judgment-IiienB. 

At  eommon  law,  except  for  debts  due  the  king,  the  lands  of  a 
debtor  were  not  liable  to  the  satisfaction  of  a  judgment  against  him, 
and  consequently  no  lien  thereon  was  acquired  by  a  judgment.  '"This 
was  in  aceordance  with  the  policy  of  the  feudal  law,  introduced  into 
England  after  the  Conquest,  which  did  not  permit  the  feudatory  to 
charge,  or  to  be  deprived  of,  his  lands  for  his  debts,  lest  thereby  he 
should  be  disabled  from  performing  his  stipulated  military  service, 
and  which,  moreover,  forbid  the  alienation  of  a  feud  without  the 
lord's  consent.  The  goods  and  chattels  of  the  debtor,  therefore, 
and  the  annual  profits  of  his  lands,  as  they  arose,  were  the  only 
funds  allotted  for  the  payment  of  his  debts.  This  continued  to  be 
the  law  until  the  passage  of  the  statute  of  Westminster  2d,  13 
Edward  I,  o.  18,  by  which,  in  the  interest  of  trade  and  commerce, 
the  writ  of  elegit  was  for  the  first  time  provided  for.  By  that  statute 
the  judgment-creditor  was  given  his  election  to  sue  out  a  writ  of  ^. 
fa.  against  the  goods  and  chattels  of  the  defendant,  or  else  a  writ 
commanding  the  sheriff  to  deliver  to  him  all  the  chattels  of  the 
defendant  (except  oxen  and  beasts  of  the  plough)  and  a  moiety  of  his 
lands  until  the  debt  should  be  levied  by  a  reasonable  price  or  extent. 
When  the  creditor  ehose  the  latter  alternative,  his  election  was 
entered  on  the  roll,  and  hence  the  writ  was  denominated  an  elegit, 
and  the  interest  which  the  creditor  acquired  in  the  lands  by  virtue 
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of  the  judgment  and  writ  was  known  as  an  estate  by  elegit.^  ^  It 
will  be  at  once  apparent  that  the  right  thus  conferred  upon  the 
creditor  gave  rise  to  a  true  judgment /t^/t,  although  it  differed  materi- 
ally, both  in  its  extent  and  the  manner  of  its  enforcement,  from  the 
type  with  which  we  are  now  familiar. 

§  398.    Judgment-Iiien  is  Statutory. 

If  we  inquire,  therefore,  in  any  case,  for  the  ultimate  basis  of  the 
lien  of  a  judgment  on  land,  it  must  be  supported  by  statutory  author- 
ity. In  most,  if  not  all,  of  the  American  states,  the  legislatures  have 
enacted  in  express  and  positive  terms  that  judgments  shall  be  liens 
on  land  for  a  prescribed  number  of  years.  But  in  some,  this  direct 
creation  of  a  most  effective  remedy  did  not  come  until  comparatively 
late  in  their  history.  In  the  interval,  it  is  true,  real  estate  was  con- 
sidered bound  by  a  judgment  against  its  owner,  but  that  was  only  in 
virtue  of  the  early  English  statute  above  referred  to,  which  had  been 
adopted  by  the  state  or  not  repudiated.  Thus  the  statute  of  West- 
minster 2d  "was  substantially  adopted  in  Virginia  at  an  early  day, 
aud  in  consequence  of  this  right  to  subject  a  moiety  of  the  defend- 
ant's lands,  the  courts  held  that  a  lien  was  acquired  by  the  judgment, 
which  extended  to  all  the  defendant's  lands  within  the  state,  and 
which  was  superior  to  the  claims  of  subsequent  purchasers,  though 
for  valuable  consideration  and  without  notice.  The  lien  thus  acquired 
was  a  legal  lien,  and  remained  so  long  as  the  capacity  to  sue  out  an 
elegit  continued,  whether  the  writ  was  sued  out  or  not." '  But,  com- 
pared with  the  species  of  judgment  lien  now  commonly  known,  it 
could  only  be  regarded,  as  a  qualified  or  restricted  lien.  For,  from 
the  nature  of  the  writ  which  occasioned  it  and  by  which  it  was  to  be 
enforced,  it  could  not  be  foreclosed  by  a  tale  of  the  realty,  but  only 
by  taking  it  into  possession  and  receiving  the  rents  and  profits.  In 
the  absence,  then,  of  express  legislative  enactment,  judgments  do 

^Hutcheson  ▼.  Grubbs.  80  Va.  254;  Borst  v.  Kalle,  28  Gratt  428;  Price  t. 

Jones  V.  Jones,  1  Bland  Ch.  443, 18  Am.  Thrash,  80  Gratt.  615;  Leake  ▼.  Ferga- 

Dec.  827;  2  Co.  Inst  804;  8  Bl.  Comm.  son,  2  Gratt  420;  Taylor  v.  Spindle,  2 

418;  Bac.  Abr.  Execution,  D.  Gratt  44.    See  also  Coombs  v.  Jordan, 

sHatcheson  v.  Gnibbs,  80  Va.  254;  8  Bland  b  Ch.  284,  2a  Am.  Dec.  280. 
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not  attach  as  liens  to  real  estate  in  the  modern  sense  of  the  term.' 
"Unless  there  is  a  statute  in  the  particular  state  expressly  making  a 
judgment  a  lien  on  real  estate,  no  such  property  will  attach  to  it; 
and  the  only  kind  of  lien  belonging  to  it  will  be  that  arising  in  conse- 
quence of  the  right  to  take  out  an  elegit."*  An  illustration  of  this 
may  be  found  in  a  decision  of  the  supreme  court  of  Pennsylvania 
that,  in  divorce  proceedings,  an  order  for  the  payment  of  the  wife's 
expenses  and  support  pendente  lite  is  not  a  judgment  such  as  to  ere* 
ate  a  lien  on  the  husband's  lands ;  the  ruling  being  based  on  the 
ground  that  there  is  no  statutory  authority  for  so  regarding  it/ 

§  899.    Legislative  Control  of  Jadgment-Liens. 

Since  liens  arising  from  judgments  are  exclusively  the  creatures  of 
statute,  we  should  naturally  expect  to  find  them  largely  under  the 
control  of  the  legislature,  except  in  so  far  as  the  neoessity  of  pre- 
serving vested  rights  and  contractual  obligations  should  forbid  such 
interference.  And  so  the  decisions  have  always  held.  Thus  a  law 
requiring  a  judgment  to  be  docketed  in  each  county  where  it  is  sought 
to  bind  real  estate  of  the  defendant,  although  previously  it  was  a 
lien  throughout  the  state  without  this,  is  constitutional  and  valid.' 
So  a  statute  changing  the  mode  of  acquiring  a  lien  under  an  existing 
judgment  upon  the  property  of  the  debtor  (for  example,  by  substituting 
the  lien  of  a  docketed  judgment  for  that  formerly  created  by  a  fieri 
facias)  is  not  objectionable  on  constitutional  grounds*'  So  again,  it 
has  been  held  that  a  statute  which  provides  that  "no  judgment  Aere- 
tofare  rendered  or  which  may  hereafter  be  rendered,  on  which  execu- 
tion shall  not  have  been  taken  out  and  levied  before  the  expiration 
of  one  year  next  after  the  rendition  of  such  judgment,  shall  operate 
as  a  lien  upon  the  estate  of  any  judgment-debtor  to  the  prejudice  of 
any  bona ^^6  judgment-creditor,"  affects  the  remedy  merely,  and,  in 
its  operation  upon  judgments  rendered  before  its  passage,  it  is  not 

>  Walker  v.  EUedge,  65  Ala.  61;  Car^  'Groves's  Appeal,  68  Pa.  Bt  148. 

liBle  V.  Godwin,  68  Ala.  187;  Mitchell  V.  ^Tarpley  ▼.  Hamer,  0  Sm.  &  Mar. 

Wood.  47  Miss.  281.  810. 

^United  States  v.  Morrison,  4  Pet.  ? Whitehead  v.  Latham,  83  K.  Car. 

IM.  888. 
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to  he  eonsiierei  ex  po8t  facto,  nor  does  it  impair  the  obligation  of 
contracts.'  However  it  may  be  in  regard  to  judgments  entered  before 
the  passage  of  the  act,  it  is  certain  that  a  statate  denying  to  final 
judgments  thereafter  rendered  the  incident  of  a  lien  on  real  property 
does  not  impair  the  obligation  of  contracts  made  before  its  enact- 


*McCormick  ▼.  Alexander,  2  Ohio, 
65,  76;  Bank  of  U.  S.  ▼.  Longworth,  1 
McLean.  85;  Ray  ▼.  Thompson,  48  Ala. 
484.  04  Am.  Dec  606.  In  McCormick 
▼.  Alexander,  mpra,  the  conclusion  is 
thus  reasoned  out:  ''In  order  to  dis- 
pose correctly  of  this  objection,  it  is 
only  necessary  to  ascertain  the  nature 
of  the  right  vested  in  Evans  [the  Judg- 
ment creditor].  It  was  not  a  right  ac- 
quired by  contract  or  agreement;  it 
was  not  one  which  vested  in  him 
In  consequence  of  the  recovery  of 
judgment  alone,  for,  as  has  been  be- 
fore observed,  it  is  not  the  necessary 
consequence  of  a  judgment  that  it 
shall  operate  as  a  lien  upon  either  real 
or  personal  estate.  Whether  it  shall 
so  operate,  and  how  far,  depends  upon 
legislative  enactment.  Had  this  right 
vested  in  Evans  by  contract,  he  could 
not  have  been  deprived  of  it  but  by 
his  own  act.  The  legislature  are  re- 
strained from  passing  any  law  Which 
shall  impair  or  even  change  the  nature 
of  a  contract.  Neither  can  a  law  reg- 
alating  Judgments  and  executions  be 
considered  as  a  law  which  enters  into 
the  nature  of  contracts,  or  which  the 
parties  have  in  view  when  they  con- 
tract. Judgments  are  recovered  as  well 
for  injuries  sustained  by  torts,  as  for 
those  which  are  sustained  by  reason  of 
breach  of  contract.  Judgments,  too, 
are  recovered  not  only  for  breach  of 
contracts  entered  into  in  our  own 
state,  but  for  the  breach  of  those  which 
are  made  in  other  states  and  countries. 
When  these  judgments  are  once  ren- 
dered, they  operate  equally  as  Item, 
without  reference  to  the  consideration 
for  which  they  are  rendered.  The  law 
of  the  place  where  a  contract  is  made, 
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or  is  to  be  executed,  may  be  said,  in  a 
certain  degree,  to  constitute  a  part  of 
the  contract.  It  is  always  to  be  taken 
into  consideration  in  constming,  but 
never  in  enforcing,  the  contract  A 
contract  made  in  Virginia,  and  to  be 
executed  in  that  state,  must  be  con 
strued  according  to  the  laws  of  Vir- 
ginia; but  if  that  contract  is  enforced 
in  Ohio,  it  must  be  done  according  to 
the  laws  of  Ohio.  This  right,  then, 
was  not  vested  in  him  by  contract, 
neither  was  It  vested  in  him  by  the 
operation  of  a  law  which  could,  with 
propriety,  be  said  to  constitute  a  part 
of  the  contract,  if,  perchance,  his  Judg- 
ment was  founded  upon  a  contract. 
Neither  was  this  Tight  founded  in  any 
principle  of  natural  Justice;  because  if 
it  were  founded  in  natural  Justice,  we 
might  suppose  all  the  laws  on  this  sub- 
ject would  be  similar  in  all  countries, 
whereas  we  find  them  variant  Further, 
if  natural  Justice  had  anything  to  do 
with  the  case,  it  would  seem  to  dictate 
that  the  debt  first  contracted  should  be 
first  paid,  whereas  we  well  know  that 
the  priority  of  the  judgments  does 
not  at  all  depend  upon  the  priority  of 
the  demands  upon  which  they  are 
founded.  If  any  creditor  suffers,  it  is 
generally  the  one  who  is  most  indul- 
gent Inasmuch,  then,  as  this  right  waa 
vested  in  Evans,  not  by  any  contract 
of  his  own— not  by  any  principle  of 
natural  justice— but  by  the  mere  opera- 
tion of  a  law  which  cannot  with  pro- 
priety, be  said  to  enter  into  the  nat- 
ure of,  or  constitute  a  part  of,  the  con- 
tract, I  see  no  reason  for  saying  that 
the  legislature  had  not  power  to  repeal 
this  law,  thereby  depriving  him  of  his 
right " 
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ment.*  And  oonyeraely,  what  the  legislature  can  take  away»  it  can 
eonfer  by  a  retrospectiye  law.  Thns  a  statute  of  Texas  which  pro- 
vided that  ''whenever  final  judgments  shall  be  rendered  in  any  court 
of  record  of  this  state,  said  judgments  shall  become  a  lien,"  eto.«  was 
held  to  be  retroactive,  the  words  italicized  being  construed  as  equiva- 
lent to  ''shall  have  been/'  and  so  giving  a  lien  to  judgments  rendered 
before  its  passage.^ 

i  400.    Iden  gives  no  Property  in  Debtor's  LancL 

"If  anything  is  settled  by  reason  and  authority,  it  is  that  a  judg- 
ment-creditor is  not  entitled  to  the  protection  of  a  purchaser  of  the 
legal  title  against  an  equitable  owner  or  his  creditors,  or  to  any 
advantage  which  his  debtor  had  not.""  A  judgment-lien,  binding 
the  present  and  fature  real  property  of  the  debtor,  is  a  creation  of 
statute  laws  and  has  no  other  existence;  a  general  lien  by  judgment 
does  not  constitute  per  ae  a  property  in  the  land  itself,  but  only  gives 
a  right  to  levy  on  the  same  to  the  exclusion  of  adverse  interests  sub- 
sequent to  the  judgment.^  Hence  a  judgment  creditor  has  neither 
jus  in  re  nor  jus  ad  rem  in  the  debtor's  land,  but  only  the  right  to 
make  his  lien  effectual  by  a  sale  under  execution."  So  if  A.  makes 
a  verbal  contract  with  B.  to  sell  him  a  tract  of  land  and  puts  him  in 
possession,  judgment-creditors  of  B.  do  not  thereby,  by  virtue  of  the 
lien  of  their  judgments  or  the  levy  of  execution,  acquire  such  an 
interest  in  the  land  as  to  entitle  them  to  be  subrogated  to  the  rights 
of  B.,  and  to  compel  A.  to  make  a  conveyance  to  them  upon  paying 
him  the  purchase-price  which  B.  was  to  pay.^^  But  on  the  other 
hand,  a  judgment-creditor  has  the  right  to  proceed  by  ancillary  pro- 


t  Moore  v.  Holland,  16  &  Car.  15. 

^  Moore  v.  Letchf ord,  85  Tex.  185, 14 
Am.  Rep.  868. 

u  Reed'B  Appeal,  18  Pa.  St  476. 

» Finch  V,  Winchelsea.  1  P.  Wmt. 
d77;  Brace  v.  Duchess  of  Marlborough, 
8  P.  Wms.  49;  Ck>nard  v.  Ins.  Co.,  1  Pet. 
448;  Pierce  v.  Brown,  7  Wall.  206; 
Cover  V.  Black,  1  Pa.  St.  408;  Reed's 
Appeal,  18  Pa.  St  475;  Sill  v.  Swack- 


hammer,  108  Pa.  St  7;  Eollock  v.  Jack- 
son, 5  Ga.  158:  Foute  v.  Fairman,  48 
Miss.  586;  Young  v.  Templeton,  4  La. 
Ann.  254,  50  Am.  Dea  563;  Swarts  v. 
Btees.  2  Eans.  286,  85  Am.  Dec  588; 
Ashton  V.  Slater,  10  Minn.  847,  (GiL 
800.) 

"Dail  V.  Freeman,  02  K.  Car.  851. 

M  Logan  V.  Hale,  42  Cal.  645. 
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ceedingB,  in  any  other  ooart  of  concurrent  jurisdiction  with  the  conrt 
rendering  the  judgment,  to  remove  clonda  from  titles  to  any  prop- 
erty which  he  deems  to  be  subject  to  the  lien  of  his  judgment.^  A 
judgment  for  a  sum  of  money,  which  may  be  satisfied  by  a  sale  of 
real  estate  if  not  otherwise  satisfied,  is  not  lis  pendens  in  regard  to 
the  title  to  the  real  estate  of  the  defendant  in  the  judgment ;  either 
it  is  a  lien  or  the  real  estate  is  not  affected  by  it.'*  Since  a  judg- 
ment-lien constitutes  no  property  in  the  land  itself,  the  judgment- 
debtor  has  a  right,  previous  to  levy,  to  cut  timber  and  firewood, 
which,  if  not  removed,  are  his  personal  property  and  do  not  pass  by 
execution-sale.'^  An  assignee  in  bankruptcy  takes  the  property  sub- 
ject to  all  existing  liens,  and  cannot  avail  himself  of  a  claim  that  an 
execution  was  dormant  at  the  time  of  the  assignment,  if  the  bankrupt 
could  not.'' 

§  401.    lien  is  GeneraL 

^A  judgment  is  not  a  specific  lien  upon  any  specific  real  estate  of 
the  judgment  debtor,  but  a  general  lien  upon  all  his  real  estate,  sub- 
ject to  all  prior  liens,  either  legal  or  equitable,  irrespective  of  any 
knowledge  of  the  judgment-creditor  as  to  the  existence  of  such 
liens."'*  In  the  case,  however,  where  mortgaged  premises  have  been 
sold  at  a  sheriff's  sale  under  a  judgment  junior  to  the  mortgage,  and 
where  the  time  for  redemption  has  not  expired,  the  general  lien  of 
the  judgment  is  turned  into  a  specific  lien  upon  the  premises,  to  the 
extent  of  the  amount  of  the  bid  at  the  sheriff's  sale  and  of  the  inter- 
est thereon.**  It  fbcvld  also  be  noted,  that  the  lienbeing  but  an 
incident  of  the  judgment,  its  loss  does  not  necessarily  impair  the 
validity  of  the  judgment  as  a  personal  security.  Thus  a  judgment 
obtained  against  a  decedent  in  bis  lifetime,  the  lien  of  which  has 
expired  by  failure  to  revive,  is  sufScient  evidence  of  a  claim  in  the 
distribution  of  a  fund  which  belongs  to  his  estate.*' 

u  See ttiBh- American  Mortgage  Co.  v.  '^Rodgers  v.  Bonner,  45  N.  Y.  879; 

Follansbee,  14  Fed.  Rep.  125.  Lanning  v.  Carpenter,  48  N.  Y.  408; 

i^St.  Joseph  Manaf.  Co.  v.  Daggett,  Dozier  v.  Lewis,  27  Miss.  679;  Manafleld 

84  111.  656.  V.  Gregory,  11  Nebr.  997,  9  N.  W.  Bepw 

»  School  District  v.  Werner,  48  Iowa,  87. 

648.                                   ^  »  Snyder  ▼.  Stafford.  11  Paige,  7L 

M  Crane  ▼.  Penny,  2  Fed.  Rep.  187.  «  Esterly's  Appeal.  109  Pa.  St. 
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§  402.    Oourts  cannot  control  the  lien. 

Ab  a  general  rule,  and  except  in  special  and  peculiar  cases,  it  does 
not  belong  to  the  courts  of  law  to  prescribe  the  kind  or  extent  of  the 
lien  which  shall  result  from  the  judgments  they  pronounce,  or  to  con- 
trol it  in  any  way,  as  by  restricting  it  to  certain  described  property. ** 
The  court  has  usually  nothing  to  do  with  the  manner  in  which  its 
judgment  shall  be  enforced  or  the  fund  from  which  it  shall  be  satis- 
fied ;  it  merely  pronounces  the  sentence  of  the  law  upon  the  facts 
before  it,  to  which,  thereupon,  the  incident  of  a  lien  attaches  by  virtue 
solely  of  positive  law.  It  is  of  course  to  be  understood  that  reference 
is  here  made  to  judgments  at  law,  as  distinguished  from  decrees  in 
chancery.  The  powers  of  equity  in  this  respect  are  sufficiently 
familiar. 

§  403.    FartieB  cannot  change  Nature  of  Lien. 

"The  lien  of  a  judgment  upon  the  lands  of  the  judgment-debtor  is 
entirely  the  creature  of  the  statute,  and  is  not  dependent  in  any 
manner  upon  the  contract  of  the  parties.  It  begins,  continues,  and 
terminates  at  the  will  of  tbe  legislature.""  Hence  parties  cannot  by 
agreement  convert  a  judgment  into  a  chattel  mortgage  or  a  bill  of 
sale,  or  give  to  it  any  greater  effect  than  tbe  law  gives  it;  and  a 
parol  agreement  that  a  judgment  shall  be  a  lien  upon  all  tbe  debtor's 
personal  property  will  not  be  enforced  in  equity,  even  as  against  subse- 
quent assignees  who  assent  to  the  arrangement.** 

• 

§  404.    Docketing  the  Judgment. 

It  is  a  general  statutory  requisite  that  judgments  shall  be  duly 
entered  upon  the  docket  before  they  can  become  liens  upon  the 
debtor's  realty,  at  least  as  against  subsequent  purchasers  in  good 
faith.*    And  it  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is 

"Castro  V.  nifeB,  18  Tex.  229;  Had-        MLanning  ▼.  Carpenter,  48  N.  Y.  408. 

wUiT.  Fitk,  1  La.  Ann.  48.  *But  It  is  held   that   a  Judgment, 

*  Houston  ▼•  Honston,  67  Ind.  WL        thongh  nndocketed,  is  good   against 
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rightly  and  properly  entered ;  for  if  the  officer,  in  entering  it,  omita 
the  initial  letter  of  the  defendant's  name,  which  diBtingQishes  bim 
from  others  of  the  same  name,  whereby  a  purchaser  of  the  defend* 
ant's  real  estate  was  deceived,  although  the  judgment  would  be  bind- 
ing as  between  the  original  parties  to  it,  there  could  be  no  recovery 
from  the  purchaser  as  terre-tenant.*"  Where  a  judgment,  through 
inadvertence  of  the  clerk  of  the  court*  was  docketed  in  the  wrong 
book,  so  that  it  appeared  earlier  than  its  proper  place,  in  the  chron- 
ologic order  of  judgments  docketed,  but  still  it  appeared  among  those 
docketed  within  the  ten  years  allowed  for  judgments  to  be  a  lien,  it 
was  held  that  one  who  took  a  mortgage  upon  land  of  the  debtor, 
within  ten  years  from  the  docket  entry,  was  chargeable  with  con- 
structive notice  of  the  judgment,  and  held  subject  to  its  lien,  although 
he  failed,  through  the  irregularity  in  the  record,  to  gain  actual  notice 
of  it « 

§  406.    Indexing  the  Judgment. 

In  many  of  the  states  there  is  a  further  statutory  requirement, 
designed  for  convenience  and  expedition  in  making  searches,  that 
the  judgment  be  duly  indexed.  This  is  usually  done  in  a  separate 
book  or  series  of  books  kept  for  that  purpose,  and  under  the 
judgment-debtor's  surname  in  its  alphabetical  order.  The  statute 
may  be  so  framed  as  to  make  the  index  an  essential  part  of  the 
record;  and  when  this  is  the  case,  a  judgment  is  no  lien  upon  the 
debtor's  property,  until  correctly  indexed,  as  against  a  purchaser  who 
has  searched  the  index  with  due  care.^  And  the  judgment,  though 
duly  filed  and  recorded,  creates  no  lien  if  it  is  not  indexed."  In  Vir- 
ginia it  has  been  decided  that  indexing  the  judgment  is  no  part  of 
the  record;  and  a  judgment-creditor  who  procures  his  judgment  to 
he  properly  docketed  secures  a  valid  lien,  even  though  it  is  not  prop- 
subsequent  creditors  with  or  without  *Wood  ▼.  Reynolds,  7  Watts  A  & 
aotice.    Gordon  v.  Rixey,  76  Va.  694.     406. 

Under  the  Texas  statute  which  requires        ^  Hesse  ▼.  Mann,  40  Wis.  660. 
Judgments  to  be  recorded  in  order  to        ^^Metz  v.  State  Bank,  7  Kebr.  16S; 
create  liens,  an  unrecorded  writ  of  er-     Sterling  Manuf.  Co.  v.  Early,  60  Iowa, 
ror  bond,  given  upon  an   unrecorded     94.  28  N.  W.  Rep.  458. 
Judgment,  creates   no  lien.    Hart  v.     *  >  Nye  ▼.  Moody,  70  Tex.  484^  8  8L  W. 
Bussell  82  Tex.  81.  Rap.  606. 
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erly  indexed,  as  against  a  parobaser  who  has  been  led  to  buy  by  the 
omission  in  the  index.* 


§  406.    Certainty  required  in  Docket  and  Index. 

The  common  occurrence  of  mistakes  in  the  docketing  and  indexing 
of  judgments,  such  as  mis-spelling  of  names  and  other  irregularities^ 
has  frequently  led  the  courts  to  pass  upon  the  degree  of  certainty 
required  in  these  entries.  The  purport  of  the  decisions  appears  to 
be  that  the  sufficient  degree  of  accuracy  is  attained  if  an  intending 
purchaser  (for  example),  exercising  a  reasonable  degree  of  care  and 
a  reasonable  amount  of  intelligence  in  making  a  search,  could  not 
fail  to  be  apprised  of  the  existence  and  character  of  the  judgment. 
At  the  same  time,  ''a  subsequent  purchaser  is  affected  with  such 
notice  as  the  index  entries  afford;  and  if  they  are  of  such  a  character 
as  would  induce  a  cautious  and  prudent  man  to  make  an  examina- 
tion, he  must  make  such  investigation,  or  the  failure  to  do  so  will  be 
at  his  peril. "'^  A  description  of  a  person  by  the  name  by  which  he 
is  commonly  known  is  sufficient  for  the  purposes  of  a  docket  entry •** 
That  the  name  is  mis-spelled  is  not  always  a  fatal  error.  If  it  is 
spelled  phonetically, — that  is,  if  the  name  as  written  on  the  index 
would  be  pronounced  in  the  same  manner  as  the  person's  true  name 
is  commonly  and  habitually  pronounced, — ^it  is  sufficient  to  give 
notice,  provided  that  the  variation  in  spelling  is  not  so  radical  that 
no  one  would  be  likely  to  think  of  the  names  as  identical."  £ut  there 
must  be  such  a  degree  of  approximation  as  to  be  readily  understood. 
For  instance,  a  judgment  rendered  against  "£ankhead,"  and  recorded 
and  indexed  as  against  "Burkhead,"  confers  no  lien.^  So  it  has  been 
held  that  "Helen"  and  "Ellen"  cannot  be  regarded  as  the  same  name; 
and  a  judgment  entered  and  indexed  against  "Ellen  Desney"  is  not 
constructive  notice  that  it  is  a  lien  upon  lands  of  "Helen  Desney. "** 
Again,  the  statute  requiring  record  notice  of  judgment-liens  intends 

«»01d     Dominion    Granite    Co.  ▼.        *«  Anthony  ▼.  Taylor,  68  Tez.  408, 4 

Clarke.  28  Gratt.  617.  &  W.  Rep.  681. 

*iMetz  ▼.  State  Bank,  7  Nebr.  16ft.  ^Thomaa  ▼.  Desney,  67  Iowa,  58, 10 

tt  JoneB*B  EsUte,  27  Pa.  St.  886.  K  W.  Rep.  81ft. 


"Myer  ▼.  Fegaly,  89  Pa.  St  420. 
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that  the  docket  shall  exhibit  the  names  spelled  in  English.  It  is  to 
furnish  a  guide  to  the  eye,  not  the  ear.  Eenoe»  ** Joest"  will  not  serve 
for  ''Toest."'*  The  omission  of  the  initial  letter  of  the  defendant's 
middle  name  does  not  render  the  entry  invalid  or  prevent  the  judgment 
from  becoming  a  lien  as  against  subsequent  purchasers.  '^It  was 
enough  that  one  christian  name  was  properly  added  to  the  surname 
of  the  defendant,  for  in  legal  proceedings  the  law  recognizes  but  one 
christian  name,  and  where  a  party  is  sued  by  that  alone,  the  pro- 
ceedings taken  may  regularly  be  continued  to  judgment  in  that  name, 
and  the  fact  that  he  may  have  one  or  more  other  names  between  his 
first  christian  name  and  his  surname  will  in  no  way  affect  their  valid- 
ity. This  is  an  old  and  well  established  rule  of  the  common  law,  that 
has  in  no  manner  been  changed,  either  by  legislation  or  the  ruling 
of  the  courts  in  this  state."''  The  term  "Junior"  is  a  convenient 
means  of  distinguishing  between  father  and  son  who  bear  the  same 
name,  but,  on  common  law  principles,  it  is  no  part  of  the  younger 
man's  name,  and  hence  is  not  required  to  be  included  in  the  docket- 
entry  of  a  judgment  against  him,  although  the  "Senior"  of  the  same 
name  resides  in  the  same  county.**  A.  judgment  against  a  firm,  dock- 
eted without  setting  out  the  christian  names  of  the  individual  part- 
ners, is  held  in  Pennsylvania  to  be  of  no  effect  as  a  lien,  so  far  as 
regards  subsequent  purchasers  and  incumbrancers  in  good  faith."* 
But  an  opposite  view  obtains  in  California.^  It  must  further  be 
observed  that  a  judgment  duly  rendered  against  one  whose  name  is 
mis-spelled  or  otherwise  incorrectly  given  in  the  proceedings,  wUl  be 
a  lien  on  his  real  estate,  when  docketed,  against  all  but  those  who 
can  claim  that  by  reason  of  the  error  the  docket  was  no  notice  to 
them.     A  fraudulent  grantee  cannot  object  to  it.^ 

»  Heirs  Appeal,  40  Pa.  St  468, 80  Am.  58  Am.  Dea  588;  Smith's  Appeal,  47  Pa. 

Dec.  590.  St.  128;  Hamilton's  Appeal,  108  Pa.  St. 

>7  Clute  ▼.  Emmerich,  26  Hnn,  10.  86a 

«  BidweU  v.  Coleman,  11  Minn.  78,  «» Hihherd  v.  Smith,  50  CaL  611. 

(Gil.  45.)  «i  Fuller  v.  Nelson,  85  Minn.  218.  98 

»YorlL  Bank's  Appeal,  86  Pa.    St  N.  W.  Rep.  511. 
458;  Ridgway's  Appeal,  15  Pa.  St  177, 
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Pabt  II.    What  JuDauNTs  obsate  Lienb. 

i  407.    What  is  necessary  to  Judgment-Iiiezis. 

In  order  that  a  judgment  shoald  create  a  lien  npon  the  real  prop- 
erty of  the  debtor,  it  is  first  of  all  neqessary  that  it  should  be  capable 
of  collection  by  execution  against  sach  property.  A  judgment  which 
by  its  terms  cannot  be  enforced  against  the  property  of  a  party  can- 
not  become  a  lien  thereon.^  So  a  judgment  against  a  municipal 
corporation  is  not  a  lien  on  its  real  estate,  because  no  execution  can 
issue  against  the  land.^  Next,  it  is  essential  that  the  judgment 
should  have  been  rendered  by  a  lawful  and  validly  constituted  court. 
Upon  this  point  questions  have  seldom  arisen,  except  in  connection 
with  the  acts  of  courts  created  by  the  insurrectionary  authorities  in  the 
southern  states  during  the  late  civil  war.  Thus  it  was  held  in  Ala- 
bama that  judgments  rendered  by  the  courts  of  that  state,  during 
the  period  referred  to,  did  not  create  such  a  lien  upon  the  property 
of  the  judgment  debtor  as,  in  the  absence  of  legislation,  could  be 
recognized  and  enforced  by  the  courts  of  the  now  existing  state 
government.^  Later  decisions,  it  is  true,  have  recognized  a  higher 
degree  of  validity  in  such  judgments;^  but  it  is  only  by  acknowledg- 
ing the  rightful  existence  of  those  courts,  so  that  the  change  of 
opinion  does  not  militate  against  the  rule  here  contended  for. 

In  the  next  place,  in  order  that  there  should  be  a  lien,  it  is  neces- 
sary that  there  be  a  valid  and  subsisting  judgment.  If  the  alleged 
judgment  is  absolutely  void  and  a  mere  nullity,  it  can  of  course 
create  no  lien.  Or,  to  speak  more  exactly,  it  creates  that  which 
may  bear  the  semblance  and  color  of  a  lien,  but  which  is  incapable 
of  originating  or  transferring  rights,  since  the  judgment  itself,  to 
which  the  lien  is  only  an  incident,  will  not  bear  the  test  of  judicial 

^ In  re  Boyd,  4  Sawy.  383.  lien  was  accorded  to  such  Judgments 

^Schaffer  v.  Cadwallader,  86  Pa.  Bt  by  Rev.  Code  Ala.  g  2877,  Act  Feb.  19, 

136.  1867. 

^Martin  v.  Hewitt,  44  Ala.  418;  No-  ^Parks  v.  Coffey,  53  Ala.  43;  HiU  ▼. 

ble  ▼.  Cullom,  44  Ala.  654;  Barclay  ▼.  Huckabee,  52  Ala.  156;  Hill  ▼.   Armi- 

Plant,  60  Ala.  609.    The   incident   of  stead,  66  Ala.  118.    See  supra,  §  173. 
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scrutiny.  Similarly,  where  a  verdict  and  judgment  are  set  aside  and 
a  new  trial  granted,  such  judgment  does  not  operate  as  a  lien  upon 
the  defendant's  property.^  And  so  a  judgment  which  has  been 
reversed  upon  appeal,  is  not  a  lien,  pending  its  further  appeal,  upon 
the  defendant's  estate,  and  it  will  not  be  allowed  to  prejudice  the 
title  of  a  bona  fide  purchaser  for  value.^  It  was  even  held,  in  an 
early  Massachusetts  case,  that  a  deed  of  land  was  a  good  and  lawful 
conveyance,  although  an  execution  had  been  levied  upon  the  land, 
when  the  judgment  under  which  the  execution  issued,  though  not 
yet  reversed,  was  so  erroneous  that  it  was  'iegally  certain"  that  it 
would  be  reversed.*** 

In  the  next  place,  it  is  requisite  that  the  judgment  should  be  for 
a  definite  and  certain  sum  of  money.^  A  judgment  which  specifies 
no  sum  recovered,  but  refers  to  the  pleadings  to  show  what  is 
adjudged,  cannot  create  a  lien  on  lands  of  the  defendant  as  against 
a  party  lending  on  the  property  without  other  notice  than  that  afforded 
by  the  registry  of  the  judgment.^  But  a  judgment  in  an  action  for 
an  accounting  between  partners,  requiring  the  payment  of  a  speci* 
fied  sum  of  money  by  one  of  the  parties  to  a  receiver,  may  be  dock- 
eted in  favor  of  the  receiver  and  be  enforced  by  execution."  And  a 
final  judgment  of  a  court  of  record  is  a  lien,  although  for  costs 
only."* 

In  the  next  place,  it  is  important  to  pay  some  attention  to  the  kind 
or  character  of  the  judgment,  with  reference  to  its  capacity  for  creat- 
ing a  lien.  A  judgment  by  confession  carries  with  it  a  lien  on  lands,^ 
and  so  of  course  does  a  judgment  by  default,  if  it  is  final  and  definite. 
In  Pennsylvania,  under  the  statutes  on  the  subject,  an  award  has  no 
greater  effect  than  the  verdict  of  a  jury  until  approved  by  the  court 
and  judgment  entered  on  it,  and  consequently,  until  that  is  done,  it 
does  not  constitute  a  lien  on  realty.**     In  another  state,  a  forfeited 

.  ^  Pazton  y.  Boyce,  1  Tex.  817.  Eames  v.  Germania  Turn  Yerein,  74  lU. 

«Foot  V.    Dillaye.    65   Barb.    621;  64. 

Meyer  v.  Campbell  12  Mo.  COS.  ^Lirette  ▼.  Carrane,  27  La.  Ann.  896. 

<•  Borden  v.  Borden,  6  Mass.  67, 4  Am.  «  Geery  v.  Geery,  68  N.  Y.  25a 

Dec.  82.  «Bobb  ▼.  Graham,  16  Mo.  App.  280. 

« Hamburger  ▼.   Easter,  67  Ga.  71;  >*  Gilman  v.  HoYey.  26  Mo.  280. 

Lirette  y.   Carrane,  27  La.  Ann.  298;  ^ Stephen's  Appeal,  88  Pa.  6t  9.    An 
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forthoominf;  bond  has  the  force  of  a  jadgment,  so  as  to  create  a  lien 
upon  the  lands  of  the  obligors,  bat  only  from  the  time  the  bond  was 
retarned  to  the  clerk's  office."*  A  recognizance  to  the  common- 
wealth,  or  a  jadgment  thereon  in  favor  of  the  commonwealth, 
creates  no  lien  npon  the  estate  of  the  party,  anless  by  express 
statate.^  So  a  rale  absolute  against  a  sheriff  requiring  him  to  pay 
over  money  is  not  such  a  jadgment  as  binds  bis  property  in  the 
same  way  in  which  judgments  on  verdicts  bind  it."'  The  mere  loan- 
ing of  money  to  a  judgment  debtor,  to  be  applied  by  him  in  part 
satisfaction  of  a  jadgment  which  is  a  lien  npon  the  debtor's  land, 
does  not  operate  to  transfer  sach  lien,  in  whole  or  in  part,  to  the 
lender,  even  though  it  was  understood  between  the  parties  to  the 
transaction  that  it  should  have  that  effect.** 


S  408.    Interlocutory  JudgmentB. 

It  is  generally  held  that  an  interlocutory  judgment  by  default, 
which  lacks  finality  until  the  amount  of  the  recovery  is  asoertaiued, 
cannot  be  considered  as  creating  a  lien.  The  incident  of  lien  does 
not  attach  until  the  sum  to  be  recovered  is  made  definite  and  finally 
entered  up,  and  then  it  does  not  relate  back  to  the  entry  of  the  inter- 
locutory judgment.**  But  the  supreme  court  of  Pennsylvania  has 
ruled  that  a  judgment  entered  by  default  for  want  of  a  plea  is  not 
interlocutory  but  final,  and  constitutes  a  lien  upon  the  defendant's 
real  estate  from  the  date  of  entry,  although  the  damages  may  not 
have  been  assessed,  if  the  claim  is  for  a  sum  certain  or  is  ascertain- 
able by  calculation.**  But  a  judgment  by  confession  for  a  sum  to  be 
ascertained  by  the  prothonotary  binds  the  real  estate  of  the  defend- 
ant only  from  the  time  of  the  liquidation  of  the  sum  by  the  prothon- 
otary.** 


award  of  arbitrators  In  favor  of  a  plain- 
tiff, from  which  he  appeals,  is  not  a  lien 
upon  the  defendant's  real  estate  so  long 
as  the  appeal  stands.  Eaton's  Appeal, 
88  Pa.  St  162. 

"  CabeU  v.  Given,  80  W.  Ya.  780, 6  & 
B.  Rep.  442. 

M  Commonwealth  v.  Adkins,  8  B. 
Hon.  880. 


<^6peerT.  McPherson,  24  Ga.  148. 

M  Unger  v.  Leiter,  82  Ohio  St.  210. 

^De  Saussure  ▼.  Zeigler,  6  Rich.  12; 
Davidson  y.  Myers,  24  Md.  538. 

M  Sellers  v.  Burke.  47  Pa.  St  844; 
Hays  ▼.  Try  on,  2  Miles  (Pa.).  208;  Bry- 
an y.  Eaton,  4  Week.  Notes  Cas.  493. 

•1  Philadelphia  Bank  ▼.  Craft,  16 
Serg.  &  R.  847. 
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§  409.    Judgments  against  Personal  BepresentatiLves. 


Inasmuch  as  execntors  and  administrators  are  not  invested 
the  title  to  the  lands  of  the  decedent,  it  follows  that  judgments  ren- 
dered against  them  in  their  representative  character  have  no  opera- 
tion as  liens  upon  realty  belonging  to  the  estate."  And  in  Con- 
necticuty  under  a  statute  which  provides  that  if  the  owner  of  an 
unsatisfied  judgment  shall  file  a  certificate  in  the  town  clerk's  office, 
it  shall  constitute  a  lien  upon  land  belonging  to  the  debtor,  which 
may  be  foreclosed  or  redeemed  in  the  same  manner  as  a  mortgage, 
if  an  execution  could  have  been  levied  thereon,  it  is  held  that  a  judg- 
ment creditor  who  has  obtained  a  judgment  against  the  adminis- 
trator of  his  debtor's  estate  cannot  thus  obtain  a  lien  against  the 
land  of  the  estate.^ 

§  410.    Nunc  Fro  Tunc  Judgments. 

A  purchaser  of  real  estate  takes  it  charged  with  the  lien  of  only 
such  judgments  as  are  actually  existing  at  the  time  of  the  purchase, 
and  it  is  not  competent  for  a  court  to  bind  by  a  lien  the  land  of  a 
third  person  by  the  rendition  of  a  nunc  pro  tunc  judgment  against 
his  grantor.^  In  a  case  in  Indiana,  two  judgments  having  been  ren- 
dered by  a  justice  of  the  peace,  the  plaintiff  took  transcripts  and 
filed  them  in  the  clerk's  office  of  the  proper  county;  afterwards  the 
judgment  debtor  sold  a  tract  of  land  situated  in  that  county  and 
received  the  purchase-money  in  full;  a  few  days  later  the  transcripts, 
together  with  the  order-book  in  which  they  were  recorded,  were 
destroyed  by  fire ;  afterwards  the  justice  made  out  new  transcripts,  and 
these  were  duly  filed.  It  was  held  that  the  judgments,  as  evidenced 
by  the  second  transcripts,  were  not  liens  on  the  land.*  An  amend- 
ment of  a  judgment  which  was  originally  incomplete  cannot  relate 
back  so  as  to*  impair  the  title  of  one  who  purchased  the  judgment- 

ttLaidley  v.  Kline.  8   W.  Ya.   918;  m  Miller  v.  Wolf,  68  Iowa,  288,  18  N. 

Woodyard  v.  Polsley.  14  W.  Va.  211.  W.  Rep.  889. 

o  Flynn  v.  Morgan,  65  Conn.  180,  10  « Sheldon  v.  Arnold,  17  Ind.  165. 
AU.  Rep.  466. 
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debtor's  land,  prior  to  the  order  of  amendment,  in  good  faith  and 
for  a  valuable  condderation.** 


{  411.    Decrees  in  Chancery. 

It  is  generally  held,  under  Btatutes  asBimilating  judgments  and 
decrees  in  respect  to  their  effects  and  means  of  enforoement,  that  a 
decree  in  chancery,  if  for  a  liquidated  sum  of  money,  creates  a  lien 
upon  the  debtor's  land.*'  The  proviso  here  inserted  obviously 
restricts  the  class  of  decrees  attended  with  this  incident  within  nar- 
row limits.  Thus  it  is  said :  "A  decree  of  foreclosure  is  not  such  a 
decree  as  will  confer  a  general  lien  as  a  judgment  at  law.  True,  the 
statute  provides  that  decrees  of  courts  of  chancery  '  shall,  from  the 
time  of  tbeir  being  pronounced,  have  the  force  and  effect  of  a  judg- 
ment at  law/  A  judgment  at  law  gives  a  general  lien,  but  it  is  not 
every  decree  in  chancery  that  can  give  a  lien  similar  to  a  judgment. 
There  are  a  great  variety  of  decrees  in  chancery  which  give  no  lien, 
such  as  decrees  or  injunctions  to  stay  waste,  to  surrender  and  can- 
cel securities,  to  set  aside  fraudulent  conveyances,  and  various  oth- 
ers ;  yet  the  language  of  the  statute  covers  all  decrees.  Hence  the 
language  of  the  statute  must  be  limited,  and  as  a  lien  is  only  a  secu- 
rity for  a  money  demand,  no  decree  in  chancery  can  confer  a  lien  under 
the  statute  except  a  decree  expressly  for  the  payment  of  money.  At 
law  it  is  only  a  judgment  against  a  debtor  or  a  judgment  for  the 
payment  of  money  that  gives  a  lien;  a  judgment  in  ejectment  gives 
no  lien.  Hence  the  decrees  in  chancery  that  confer  liens  similar  to 
judgments  are  decrees  for  the  payment  of  money.  A  decree  of  fore- 
closure is  not  a  decree  for  the  payment  of  money."  ^  A  decree  pro- 
viding that  if  the  defendant  does  not,  in  a  given  time,  pay  the  plain- 
tiff a  certain  sum,  certain  property  of  the  defendant,  real  and  per- 
sonal, on  which  the  plaintiff  has  a  speciiic  lien,  shall  be  sold,  is  not 
a  decree  which  creates  a  lien  on  other  real  .estate  of  the  defendant.* 

«Les  V.  Testes,  40  Ga.  56.  « Myers  v.  Hewitt,  16  Ohio,  449,  454, 

^Scribs  ▼.  Deanes,  1    Brock.   166;  per  Read.  J.    And  see  Hamburger  v. 

Eames  ▼.  Germania  Turn  Yerein,  74  Easter,  57  Ga.  71. 

111.  54;  Blake  v.  Hey  ward,  1  Bailey  Ch.  «>Linn  v.  Fatten,  10  Wa.  Va.  187. 

^08;  Close  V.  Close,  28  N.  J.  £q.  473. 
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In  an  action  to  enforce  a  mortgage,  if  a  judgment  is  entered  direct- 
ing  a  sale  of  the  mortgaged  property  and  an  application  of  the  pro- 
ceeds on  the  amoant  due,  and  farther  declaring  that,  in  case  of  a 
deficiency,  the  plaintiff  have  execution  for  the  balance,  the  lien  of  the 
judgment  does  not  attach  to  real  estate  of  the  defendant  other  than 
that  mortgaged,  until  after  a  sale  lias  been  made  and  a  deficiency 
reported,  even  if  the  judgment  is  docketed  when  first  rendered.^  "A 
mere  contingent  provision,  referring  to  no  particular  amount,  and  in 
abeyance  until  the  contingency  is  determined,  is  not  within  the  mean- 
ing of  the  statute.  It  may  become  a  valid  and  perfect  judgment, 
but  until  the  amount  to  be  recovered  is  ascertained  and  fixed,  no  effect 
can  be  given  to  it  as  a  lien."  "  It  is  also  held  that  a  judgment  recov- 
ered for  a  debt  secured  by  a  mortgage  on  lands  cannot  become  a  lien 
on  such  lands;  and  a  sale  of  the  equity  of  redemption  under  an  exe- 
cution on  such  judgment  will  not  confer  any  title  upon  the  purchaser; 
and  it  makes  no  difference  that  the  judgment  was  not  recovered  upon 
the  bond  accompanying  the  mortgage,  so  long  as  it  was  obtained  for 
the  same  indebtedness.^  It  should  be  added  that  chancery  may  cre- 
ate a  lien  directly  by  decree  for  that  purpose." 

§  412.    Judgrments  of  Inferior  Courts. 

Judgments  rendered  by  justices  of  the  peace  and  other  inferior 
eourts  are  not  generally  recognized  by  the  statutes  as  creating  a  lien 
upon  the  debtor's  realty.  But  it  is  commonly  provided  that  such 
judgments  may  be  transferred,  by  transcript,  to  one  of  the  superior 
courts,  and  that,  the  transcripts  being  duly  filed  and  entered,  the 
judgments  shall  have  the  same  effect,  as  liens,  as  if  originally  ren- 
dered by  the  court  to  which  they  are  so  transferred.  The  lien  attaches 
from  the  time  of  filing  the  transcript  with  the  clerk  of  the  superior 

w  Hibberd  v.  Smith,  60  Cal.  611;  Cul-  "  Chapin  v.  Broder,  16  Cal.  403. 

ver  V.  Rogers,  28  Cal.  620;  Chapin  v.  ^^Qreenwich    Bank    v.    Loomla,    t 

Broder,  16  Cal.  408;  Winston  v.  Brown-  Sandf.  Ch.  70. 

iug,  61  Ala.  80;  Hershey  v.  Dennis,  63  ^^Carmichael  v.  Abrahams,  1  Dessau, 

CaL  77;  Bell  v.  Gilmore.  25  N.  J.  Eq.  114. 
104.    Per  contra,  Fletcher  v.  Holmes,  26 
Ind.  458. 
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eoort.'^  And  thiB,  although  the  olerk  may  neglect  to  enter  such 
judgment  in  the  docket  of  the  court."  The  transoript^  to  become  a 
lien  on  real  estate,  must  be  filed  in  the  proper  court  of  the  county 
where  the  judgment  was  recovered,  and  cannot  in  the  first  instance 
be  filed  in  the  court  of  another  ooanty.'*  While  the  allowance  of  a 
vMbi  against  the  estate  of  a  decedent,  by  a  probate  court,  has  all 
the  force  and  effect  of  a  judgment,  it  is  not  generally  regarded  «a 
creating  a  lien  on  the  estate." 

{  413.    Judgrments  of  Federal  Oourts. 

In  states  where  the  judgments  of  state  courts  of  record  create  a 
lien  upon  the  lands  of  the  judgment-debtor,  the  judgment  of  a  United 
States  circuit  or  district  court,  sitting  within  the  state,  has  the  same 
operation,  as  a  lien,  in  the  county  where  rendered,  and,  under  cer- 
tain  restrictions  to  be  hereafter  noticed,  throughout  the  territory  of 
the  state.'* 

§  414.    Statutory  Basis  of  such  liens. 

If,  as  we  have  already  seen,  judgment-liens  are  essentially  the 
creatures  of  statute  law,  it  is  pertinent  to  inquire  how  the  judgments 
of  the  federal  courts  came  to  be  invested  with  this  operation.  Until 
a  recent  date  there  was  no  legislation  of  congress  specifically  declar- 
ing that  such  judgments  should  have  the  incident  of  a  lien  upon  land. 
Nor  could  it  be  within  the  province  of  a  state  legislature  to  enact  that 
they  should  have  that  effect.     The  answer  to  the  question  is  given 


Y«  Banding  ▼.  Miller,  10  Mo.  445. 

^Petray  v.  Howell,  20  Ark.  616. 

wPemberton  ▼.  Pollard,  18  Nebr.  436, 
85  N.  W.  Rep.  682. 

^  Eennerley  ▼.  Shepley,  16  Mo.  648, 
67  Am.  Dec.  219;  Stone  ▼.  Wood,  16 IIL 
177. 

nMasaingiU  ▼.  Downs,  7  How.  760; 
Williams  v.  Benedict,  8  How.  107; 
Brown  ▼.  Pierce,  7  Wall.  206;  Cropsey 
V.  Crandall,  2  Blatchf.  841:  Lombard  y. 
Bayard,  1  Wall.  Jr.  196;  Carroll  y.  Wat- 


kins,  1  Abb.  XT.  8.  474;  Bartb  y.  Ma- 
keeyer,  4  Biss.  206;  Shrew  y.  Jones,  2 
McLean,  78;  Sellers  y.  Corwin,  6  Ohio, 
898,  24  Am.  Dec.  SOI;  Lawrence  y.  Bel- 
ger,  81  Ohio  St.  175;  Byers  y.  Fowler, 
12  Ark.  218,  54  Am.  Dec.  271 ;  Trapnall 
v.  Richardson,  18  Ark.  548, 58  Am.  Dec. 
888;  Manhattan  Co.y.  Eyertson,  6  Paige, 
457;  Andrews  y.  Wilkes,  6  How.  (Miss.), 
554;  Simpson  v.  Niles,  1  Smith  (Ind.), 
104;  Pollard  y.  Cocke,  19  Ala.  18a 
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in  the  following  langaage :  " Judgments  were  not  liens  at  common 
law,  but  congress,  in  adopting  the  modes  of  process  prevailing  in  the 
states  at  the  time  the  judicial  system  of  the  United  States  was  organ- 
ized, made  judgments  recovered  in  the  federal  coorts  liens  in  all  cases 
where  they  were  so  by  the  laws  of  the  states^  and  a  later  act  of  con- 
gress has  provided  that  judgments  shall  cease  to  have  that  operation 
in  the  same  manner  and  at  the  same  periods  in  the  respective  fed- 
eral districts  as  like  processes  do  when  issued  from  the  state  courts. "  ^ 
It  must  not  be  supposed,  however,  that  this  indirect  method  of  vest- 
ing such  judgments  with  the  quality  of  lien  was  in  any  sense  a  recog- 
nition of  a  right  in  the  states  to  regulate  the  operation  of  federal 
judgments.  Judgment-liens  in  the  federal  courts  owe  their  existence 
solely  to  the  authority  of  the  national  government.  As  remarked  by 
the  supreme  court  of  Ohio:  "That  judgment-liens  are  the  creations 
of  positive  law,  without  which  they  cannot  exist,  and  that  they  can- 
not survive  the  law  which  gives  them  being,  are  principles  too  well 
settled  to  be  drawn  in  question.  I  suppose  it  equally  clear  that  they 
must  be  created  by  the  government  under  whose  authority  the  judg- 
ment is  rendered.  The  state  may  determine  the  effect  of  its  own 
judgments,  but  cannot  affect  those  rendered  by  the  courts  of  the  United 
States;  while  the  same  limitation  is  equally  true  of  the  legislation  of 
the  general  government.  Each  has  an  equal  right  to  provide  for  the 
security  and  satisfaction  of  judgments  rendered  in  its  courts,  but 
neither  has  any  power  whatever  to  limit  this  sovereign  right  in  the 
other.'*'*  But  since  congress  originally  adopted  the  state  laws  on 
the  subject,  the  rules  for  determining  the  nature  and  character  of 
the  judgments  that  would  give  a  lien,  for  ascertaining  what  species 
of  estates  were  bound  thereby,  and  similar  matters,  had  to  be  sought 
in  the  laws  and  decisions  of  the  particular  state."    Thus  it  is  ruled 


n  Baker  v.  Morton,  12  WaU.  150,  Clif- 
ford, J.  See  also  Eoning  v.  Bayard,  2 
Paine,  251.  The  act  of  congress  above 
referred  to  is  as  follows:  "Judgments 
or  decrees,  rendered  in  a  circuit  or 
district  court,  within  any  state,  shall 
cease  to  be  liens  on  real  estate  or  chat- 
tels real,  in  the  same  manner  and  at 
like  periods  as  Judgments  and  decrees 
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of  the  courts  of  such  state  cease,  by 
law,  to  be  liens  thereon. "  U.  8.  Bey. 
Stats,  g  967.  This  was  substantially  a 
re-enactment  of  the  act  of  July  4, 1840, 
c.  4S,  §  4;  5  U.  &  Stat  at  L.  898. 
^Corwin  t.  Benbam,  2  Ohio  St  8QL 
•1  Perkins  Y.  Brierfield  Iron  Co.»  77 
Ala.  403. 
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that  a  verdiet  alone,  without  the  entry  of  a  judgment,  in  a  federal 
eonrt,  gives  no  lien  upon  land  in  Pennsylvania."  So  if,  under  the 
state  law,  the  lien  of  a  judgment  rendered  hy  a  oourt  of  the  state 
attaches  from  the  day  of  the  final  adjournment  of  the  term,  the  same 
rule  applies  to  federal  judgments  in  that  state."*  So  judgment-liens 
of  the  federal  courts  are  subject  to  the  state  statute  of  limitations 
like  the  liens  of  domestic  judgments.**  And  the  lien  of  such  a  judg- 
ment may  be  modified  or  suspended,  during  the  pendency  of  an  appeal 
or  writ  of  error,  in  accordance  with  the  state  practice,  in  the  discre- 
tion of  the  federal  court.* 

§  416.    Territorial  Extent  of  such  liens. 

In  the  absence  of  restrictive  legislation  by  congress,  the  lien  of  a 
federal  judgment  was  always  held  to  be  co-extensive  with  the  juris- 
diction of  the  court  which  rendered  it.  That  is  to  say,  if  the  judg- 
ment was  entered  by  a  federal  district  court,  its  lien  extended  to  all 
chargeable  property  of  the  debtor  throughout  the  district,  and  was 
not  restricted  to  the  particular  county  in  which  the  court  was  sitting, 
although,  by  the  state  law,  the  lien  of  a  judgment  rendered  by  a 
state  court  in  that  county  would  not  extend  into  another  county ;  and 
similarly,  if  the  judgment  were  rendered  by  a  United  States  circuit 
court,  its  lien  would  cover  all  property  of  the  debtor  within  the  con- 
fines of  the  stated*  To  this  effect  was  a  decision  of  the  chief  federal 
eourt,  where  it  was  said :  "In  those  states  where  the  judgment  or  the 
execution  of  the  state  court  creates  a  lien  only  within  the  county  in 
which  the  judgment  is  entered,  it  has  not  been  doubted  that  a  simi- 
lar proceeding  in  the  circuit  court  of  the  United  States  would  create 


n Estate  of  Morris,  6  Phils.  184. 

» Jones  V.  Guthrie.  28  DL  421. 

M  Abbey  v.  Bank,  84  Hits.  571, 69  Am. 
Dec.  401. 

» United  States  v.  Sturgis,  14  Fed. 
Rep.  810. 

>0  Conrad  ▼.  Ins.  Co.,  1  Pet  468;  Shrew 
▼.  Jones,  2  McLean,  78;  Cropsey  ▼. 
Crandall,  2  Blatchf.  841;  Carroll  y.  Wat- 
kins,  1  Abb.  U.  S.  474;  Lombard  t.  Bay- 


ard, 1  Wall.  Jr.  106;  Berth  v.  Makeever, 

4  Biss.  206;  Byers  ▼.  Fowler,  12  Ark. 
218.  54  Am.  Dec  271;  Trapnall  v.  Rich- 
ardson, 18  Ark.  548,  58  Am.  Dec.  888; 
Doyle  y.  Wade(Fla.),  1  South.  Rep.  516; 
Hall  y.  Green,  60  Miss.  47;  Branch  y. 
Lowery,  81  Tex.  96;  United  States  y. 
Duncan,  12  111.  528;  Sellers  y.  Corwin, 

5  Ohio,  808,  24  Am.  Dec.  801. 
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a  lien  to  the  extent  of  its  jarisdiction.  This  has  been  the  practical 
construction  of  the  power  of  the  courts  of  the  United  States,  whether 
the  lien  was  held  to  be  created  by  the  issuing  of  process  or  by  express 
statute.  Any  other  construction  would  materially  affect,  and  in 
some  degree  subvert,  the  judicial  power  of  the  Union.  It  would 
place  suitors  in  the  state  courts  in  a  much  better  condition  than  in 
the  federal  courts."  "^  As  a  necessary  consequence  of  this  doctrine 
it  was  held  that  state  statutes  requiring  judgments  to  be  recorded  in 
the  county  in  which  the  land  lies  could  have  no  effect  npon  the  lien 
of  the  judgment  of  a  federal  oourt."^  But  congress  has  recently 
passed  an  act  which  materially  changes  the  law  in  this  respect,  and 
in  effect  puts  the  judgments  of  the  federal  courts  upon  the  same  foot- 
ing with  those  of  the  state  courts,  in  respect  to  the  territorial  extent 
of  their  lien.  The  wording  of  the  act  is  given  in  a  note."*  The  par- 
port  of  this  statute  appears  to  be  as  follows :  1.  The  judgment  of  a 
federal  court  will  become  a  lidn  npon  real  property  situated  in  the 


^MasBlngill  ▼.  Dowob,  7  How.  700. 

"Doyle  V.  Wade  (Fla.),  1  South.  Rep. 
516;  Carroll  v.  Watking.  1  Abb.  U.  & 
474.  Oompare  Hall  v.  Green,  00  Miss. 
47. 

^  Act  of  Congress  of  August  1, 1888 
(26  U.  &  Stats,  at  L.  857),  provides  as 
follows:  "That  Judgments  or  decrees 
rendered  in  a  circuit  or  district  court  of 
the  United  States  within  any  state  shall 
be  liens  on  property  throughout  such 
state  in  the  same  manner  and  to  the 
same  extent  and  under  the  same  condi- 
tions only  as  if  such  judgments  and  de- 
crees had  been  rendered  by  a  court  of 
general  Jurisdiction  of  such  state:  Pro- 
vided, that  whenever  the  laws  of  any 
state  require  a  Judgment  or  decree  of 
a  state  court  to  be  registered,  recorded, 
docketed,  indexed,  or  any  other  thing 
to  be  done,  in  a  particular  manner,  or 
in  a  certain  office  or  county,  or  parish 
in  the  state  of  Louisiana,  before  a  lien 
shall  attach,  this  act  shall  be  applicable 
therein  whenever  and  only  whenever 
the  laws  of  such  state  shall  authorize 
the  Judgments  and  decrees  of  the  Unit- 
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ed  States  courts  to  be  registered,  record- 
ed, docketed,  indexed,  or  otherwise 
conformed  to  the  rules  and  require- 
ments relatingtothe  Judgments  and  de- 
crees of  the  courts  of  the  state. 

"Sec.  2.  That  the  clerks  of  the  sot- 
eral  courts  of  the  United  States  shall 
prepare  and  keep  in  their  respectiYe 
offices  complete  and  convenient  indices 
and  cross-indices  of  the  Judgment  rec- 
ords of  said  courts,  and  such  indices 
and  records  shall  at  all  times  be  open 
to  the  inspection  and  examination  of 
the  public. 

"Sec.  8.  Nothing  herein  shall  be  con- 
strued to  require  the  docketing  of  a 
Judgment  or  decree  of  a  United  States 
court,  or  the  filing  of  a  transcript  there- 
of, in  any  state  office  within  the  same 
county  or  parish  in  the  State  of  Louial- 
ana  in  which  the  Judgment  or  decree  is 
rendered,  in  order  that  such  Judgment 
or  decree  may  be  a  lien  on  any  proper- 
ty within  such  coun^. "  See  this  stat- 
ute construed  in  Alsop  v.  If oselej  (N. 
Car.),  10  &  £.  Rep.  124. 
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eonnty  where  the  eoort  was  sitting  at  the  time  of  its  rendition,  at  all 
events  and  without  any  reference  to  docketing,  etc.,  under  state  laws. 
2.  The  judgment  may  become  a  lien  on  property  situated  within  the 
state,  but  in  a  different  county,  upon  these  two  conditions:  (a)  that 
the  state  laws  authorizing  the  transfer  of  a  judgment,  for  purposes 
of  lien,  from  one  county  to  another,  expressly  include  judgments  of 
the  federal  courts  in  the  description  of  the  judgments  which  may  be 
so  transferred ;  and  (b)  that  the  requirements  of  such  state  laws,  in 
regard  to  docketing  the  judgment  in  the  second  county,  be  complied 
with. 

A  judgment  in  favor  of  the  United  States,  recovered  in  one  of  the 
federal  courts  out  of  the  state  of  New  Tork,  is  not  a  lien  upon  lands 
within  that  state  from  the  docketing  of  the  judgment,  although,  by 
the  law  of  the  United  States,  an  execution  on  such  judgment  may  be 
issued  against  the  defendant's  property  in  any  state  of  the  Union.** 

§  416.    Decrees  in  Admiralty. 

A  final  decree  in  admiralty  in  the  United  States  district  court  in  a 
«uit  in  personam,  for  the  payment  of  money,  is  a  lien  on  the  lands  of 
the  defendant  in  the  district.  "Exclusive  original  jurisdiction  in 
admiralty  and  maritime  cases  is  conferred  upon  the  district  courts  of 
the  United  States,  but  the  circuit  courts  hear  such  cases  on  appeal, 
and,  as  a  matter  of  daily  practice,  render  decrees  therein  for  the 
payment  of  money ;  and  it  is  not  to  be  doubted,  we  think,  that  such 
decrees  are  as  much  within  the  provisions  under  consideration  as 
decrees  in  equity;  and  if  so,  no  reason  is  perceived  why  the  same 
rule  should  not  be  applied  to  decrees  of  a  like  character  rendered  in 
the  district  courts."  ^ 

M  Manhattan  Co.  v.  Evertoon,  6  Paige,        *>  Ward  v.  Chamberlain,  2  Black,  48a 
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Past  in.    To  what  Pbopbbtt  thb  Ldbn  attachbs. 

§  417.    Territorial  Bestrictlon  of  Lien. 

Although  a  jadgment  in  personam  has  the  effect  of  eBtablishing  a 
claim  against  the  defenilant  which  follows  his  person  and  may  be 
enforced  against  him,  by  some  appropriate  proceeding,  wherever  be 
may  be  found,  yet  it  can  be  collected  by  the  direct  process  of  exeou- 
tion  only  within  the  territory  over  which  the  court  rendering  the 
judgment  has  jurisdiction  and  within  which  its  process  may  ran. 
Hence,  as  a  general  rule,  the  judgment  constitutes  a  lien  only  upon 
the  real  estate  of  the  debtor  lying  within  such  territorial  limits.  A 
judgment  rendered  in  one  state  or  country  is  not  a  lien  upon  land  in 
another  state  or  country ."^  In  order  to  have  that  effect,  it  must  be 
made  the  basis  of  a  suit  and  judgment  in  the  second  state  or  country, 
and  then  the  lien  will  attach  as  an  incident  of  the  second  judgment, 
not  the  first.  And  even  within  the  limits  of  the  same  state,  unless 
it  is  otherwise  provided  by  the  statutes,  the  lien  of  a  judgment 
attaches  only  to  the  real  estate  of  the  debtor  which  lies  within  the 
particular  county  where  the  judgment,  was  rendered  and  docketed.** 
But  where  a  judgment-lien  attaches  upon  lands  in  a  certain  county, 
and  afterwards  a  new  county  is  set  off,  within  which  these  lands  (or 
part  of  them)  fall,  the  lien  does  not  cease  to  exist  by  reason  of  such 
new  organization,  but  holds  during  the  full  period  allowed  by  stat- 
ute without  any  further  record.**    ''It  is  supposed  that  when  a  new 


*>Billan  v.  Hercklebratli,  28  Ind.  71. 
But  where  a  Jadgment  was  recovered 
in  M.  county,  Virginia,  and  became  a 
lien  on  lands  in  B.  county,  its  lien  was 
neither  lost  nor  impaired  by  reason  of 
the  division  of  the  state  of  Virginia  in- 
to two  states  and  the  falling  of  M.  coun- 
ty into  the  state  of  West  Virginia. 
Qatewood  v.  Goode,  28  Gratt  880. 

«3  King  V.  Portis,  77  N.  Car.  25;  Baker 
V.  Chandler.  51  Ind.  85;  State  Bank  v. 
Carson,  4  Nebr.  498;  Goodell  v.  Blumer, 
41  Wis.  486;  Farmers'  Bank  v.  Heighe, 
8  Md.  857.    In  Alabama  it  was  held,  in 
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1848,  that  the  lien  of  a  Judgment  in  any 
court  of  record  of  the  state  extended  ta 
all  the  lands  of  the  Judgment  debtor 
within  the  state.  Campbell  ▼.  Spence, 
4  Ala.  548.  89  Am.  Dec  801.  And  in 
Pennsylvania,  in  1792,  a  similar  ruling 
was  made  in  regard  to  the  effect  of  a 
Judgment  in  the  supreme  court.  Rals- 
ton V.  Bell,  2  Dall.  158. 

M  Davidson  v.  Root,  11  Ohio,  96,  87 
Am.  Dec.  411;  Bowman  ▼.  Hovions,  17 
Cal.  471;  Hays's  Appeal,  8  Pa.  St.  188; 
West's  Appeal*  5  Watts,  87. 


Ch.  16]  LIEN   OF  JUDGMBMTB.  §  418 

county  is  organized,  with  no  saving  clause  in  the  act,  and  land  sub- 
ject to  a  judgment-lien  in  the  old  county  falls  within  the  new  organi- 
zation, the  lien  ceases  to  exist.  We  do  not  think  so.  The  lien  being 
given  by  express  provision,  although  it  is  admitted,  as  a  part  of  the 
remedy,  to  be  within  the  control  of  the  legislature,  must,  neverthe- 
less, remain  until  lost  by  the  act  of  the  judgment  creditor,  or  taken 
away  by  subsequent  legislation."  ** 

§  418.    Transfer  of  Judgrment  to  Another  County. 

In  many  of  the  states  there  are  statutes  authorizing  a  transcript 
of  a  judgment  recovered  in  one  county  to  be  docketed  in  another, 
for  the  purpose  of  binding  lands  of  the  judgment  debtor  situated  in 
the  latter  county ."^  Such  a  transfer,  however,  does  not  destroy  the 
lien  of  the  judgment  on  the  debtor's  property  in  the  county  where  it 
was  originally  docketed.*'  But  on  the  other  hand,  if  the  statute 
enacts  that  its  lien  shall  continue  in  the  second  county  for  a  pre- 
scribed term  after,  the  filing  of  the  transcript  there,  it  is  held  that 
the  lien  will  bind  the  land  in  the  second  county  during  the  whole  of 
such  term,  although,  in  the  interval,  it  may  have  expired  by  limita- 
tion in  the  first  county.**  It  is  to  be  noted  that  a  transcript  thus 
entered  in  another  county  is  not  a  judgment  of  the  court  to  which 
transferred,  but  a  quad  judgment  for  certain  limited  purposes,  such 
as  lien,  execution,  and  revival.  Hence  if  the  original  judgment  is 
set  aside  for  irregularity,  the  judgment  on  the  transcript  will  fall 
with  it.**  Another  consequence  of  this  principle  is  that  no  authority 
can  be  derived  from  the  statute  for  a  transfer  of  the  same  judgment 
from  the  second  county  to  a  third, — that  would  be  merely  an  exem- 
plification of  an  exemplification.  If  it  is  desired  to  bind  lands  in  a  third 
county,  a  transcript  must  be  taken  directly  from  the  first.^**  And  when 
a  judgment  is  so  transferred,  its  merits  cannot  be  inquired  into  at  all  by 

*B  Davidson  v.  Root,  11  Ohio,  08,  87     Colwell,  66  Pa.  St.  216;  Code  Civil  Proo. 
Am.  Dec.  411.  Cal.  g  674. 

••Farmers'  Bank  v.  Heighe,  8  Md.        •^  Perry  v.  Morris,  65  K  Car.  221. 
857;  Goodell  v.  Blumer,  41  Wis.  486;        ••  Donner  v.  Palmer,  28  Cal.  40. 
Peny  v.  Morris,  66  N.  Car.  221;  Keil  v.         ••  Brandt's  Appeal,  16  Pa.  St.  84a 

iw  MeUon  v.  Guthrie,  61  Pa.  St  11«. 
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the  eoort  to  which  it  is  taken ;  it  is  there  only  for  porposeB  of  enforce- 
ment and  satiaf action  .^^^  In  regard  to  the  requisites  of  the  transcript, 
it  is  necessary  that  it  shoald  be  sa£Scient  to  give  reasonably  certain 
and  definite  information  to  subsequent  purchasers  or  lienors.  It  is 
held  to  answer  this  requirement  if  it  sets  out  the  date  of  the  rendi- 
tion of  the  judgment^  the  names  of  the  parties  to  the  suit,  the 
amount  of  the  debt,  and  the  costs  of  the  action.^^  If  the  statute 
provides  that  ''judgments  at  law"  may  be  thus  transferred  from  cue 
county  to  another,  this  term  will  not  be  given  an  extensive  significa* 
tion«  but  will  be  taken  in  its  strict  meaning.  Thus,  a  verdict,  with- 
out the  rendition  of  judgment  upon  it,  is  not  capable  of  being  taken 
to  another  county  for  purposes  of  lien.^  And  under  a  statute  worded 
as  above,  a  decree  of  a  court  of  equity  cannot  be  thus  transferred  to 
another  county,  although  it  be  for  the  payment  of  a  definite  sum  of 
money.^  But  a  valid  and  subsisting  judgment  may  be  transferred 
after  the  death  of  the  plaintiff,  and  the  suggestion  of  death  and  sub- 
stitution of  the  administrator  may  be  made  either  before  or  after  the 
transfer.** 

§  418.    Iden  binds  Beal  Estate. 

The  language  usually  employed  in  statutes  on  this  subject  is  to 
the  effect  that  judgments  shall  be  a  lien  on  the  "real  estate"  or  ''real 
property  "  of  the  defendant.  These  terms  serve  well  enough  to  exempt 
chattels  from  this  operation  of  a  judgment,  but  leave  room  for  a  cer- 
tain ambiguity  as  to  the  various  species  of  estates  and  interests  in 
land  which  may  possibly  come  under  the  designation  of  realty. 
These  questions  will  be  examined  in  succeeding  sections.  It  has  been 
held  that  judgments  against  a  turnpike  company  are  not  liens  apon 
the  turnpike  road.**  And  under  the  laws  of  Texas  regulating  rail- 
ways, a  railroad  is  not  considered  real  estate  within  the  meaning  of 
a  statute  which  makes  the  judgment  of  a  court  of  record  a  lien  on 
the  "real  estate"  of  the  debtor.'^    But  if  the  laws  of  the  particular 

Ml  King  ▼.  Nimick,  84  Pa.  8t  207.  ^Wnlt  v.  Swinehart,  8  Pa.  St.  97. 

us  WUson  V.  PattOD,  87  K.  Car.  8ia  ^  Beam's  Appeal,  10  Pa.  8t.  458L 

10*  Bailey  ▼.  Eder,  90  Pa.  St.  446.  ^  Scogen  y.  Peny*  82  Tex.  91. 
M«  Brooke  t.  Phillips,  88  Pa.  St  188. 
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state  are  so  framed  as  to  give  the  character  of  fixtures  to  the  rolling 
stock  of  a  railroad,  then  sach  stock  will  be  subject  to  the  lien  of  a 
judgment.^ 

§  420.    Actual  Interest  of  Debtor  bound. 

The  lien  of  a  judgment  attaches  to  the  precise  interest  or  estate 
which  the  judgment-debtor  has,  actually  and  effectively,  in  the  land. 
By  this  is  meant  that,  as  the  recovery  of  a  judgment  against  him 
cannot  of  itself  operate  to  change  the  quantity  of  his  interest  in  the 
property,  so  its  lien  cannot  be  made  effectual  to  bind  or  convey  any 
greater  or  other  estate  than  the  debtor  himself,  in  the  exercise  of  his 
rights,  could  voluntarily  have  transferred  or  alienated.  Hence  it  is 
of  no  consequence  that  he  may  have  an  apparent  or  colorable  interest 
greater  than  would  pass  by  his  conveyance  of  the  title ;  the  lien  has 
DO  effect  except  upon  his  actual  estate,  legal  or  equitable,  according 
as  the  law  varies  in  the  different  jurisdictions.^**  '"The  general  lien 
of  a  judgment-creditor  upon  the  lands  of  his  debtor  is  subject  to  all 
equities  which  existed  against  such  lands  in  favor  of  third  persons  at 
the  time  of  the  recovery  of  the  judgment.  And  the  court  of  chancery 
will  BO  control  the  legal  lien  of  the  judgment-creditor  as  to  restrict  it 
to  the  actual  interest  of  the  judgment-debtor  in  the  property,  so  as 
fully  to  protect  the  rights  of  those  who  have  a  prior  equitable  interest 
in  such  property  or  in  the  proceeds  thereof.""®  ''The  moment  a 
judgment  is  docketed  it  becomes  in  law  a  general  lien  on  all  the  real 
estate  of  the  debtor,  not  only  as  against  himself,  but  also  as  against 
all  other  persons  deriving  title  through  or  under  him  subsequent  to 


i»  Railroad  Co.  y.  James.  6  Wall.  750. 

J»  Baker  v.  Morton,  13  WaU.  150;  In 
re  Estes,  6  Sawy.  459,  8  Fed.  Rep.  184; 
Sanford  v.  McLean,  8  Paige,  117; 
Ooombs  V.  Jordan,  8  Bland,  284. 22  Am. 
Dec  286;  Ex  parte  Trenholm,  19  8.  Car. 
126;  Blanlcenship  v.  Douglass,  26  Tex. 
225,  82  Am.  Dec  608;  Holden  v.  Gar- 
rett, 28  Kans.  98;  Doswell  v.  Adler,  28 
Aik.  82;  Unknown  Heirs  v.  Kimball,  4 
Ind.  546,  68  Am.  Dec  688;  Sharpe  y. 


Davis,  76  Ind.  17;  Heberd  v.  Wines,  105 
Ind.  237,  4  N.  E.  Rep.  457;  Churchill  y. 
Morse,  28  Iowa,  229,  92  Am.  Dec.  422; 
Union  Bank  y.  Maynard,  51  Mo.  548; 
Uhl  ▼.  May,  5  Nebr.  157;  Qalway  v. 
Malchow,  7  Nebr.  285;  Colt  v.  Du  Bois, 
7  Nebr.  891;  Berkley  v.  Lamb,  8  Nebr. 
892;  Nessler  t.  Neher,  18  Nebr.  649,  28 
N.  W.  Rep.  845. 

ii<^Bachan  y.  Snmner,  2  Barb.  Ch. 
207,  47  Am.  Dec  806. 
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BQch  jndgment.  It  affects  the  legal  estate,  and  the  lien  of  the  jodg* 
ment  cannot  at  law  be  detached  or  defeated  by  any  species  of  aliena- 
tion whatsoever."  ^  A  judgment  is  not  a  lien  on  land  unless  there 
is  a  legal  or  equitable  seisin  of  the  jadgment-debtor;  bat  where  he  is 
the  actual  possessory  that  is  sufficient,  for  actual  possession  is  prima 
facie  evidence  of  title.^^  On  the  other  hand,  although  the  legal  title 
to  land  is  in  one,  yet  if  another  has  actual  possession,  a  judgment 
against  the  former  is  a  lien  only  upon  his  interest,  whatever  that  may 
be,  for  the  possession  of  the  other  is  notice  to  all  the  world  of  his 
claims. ^^  In  Illinois  it  is  held  that  a  judgment  lien  attaches  to  what- 
ever interest  in  real  estate  the  records  disclose  in  the  judgment  debtor, 
in  the  absence  of  notice  from  other  sources.^^^ 

§  421.    Title  held  in  Trust. 

The  lien  of  a  jndgment  does  not  in  equity  attach  upon  the  mere 
legal  title  to  land  existing  in  the  defendant,  when  the  equitable  title 
is  in  a  third  person.^"  And  transitory  seisin  of  lands  by  the  judg- 
ment-debtor, in  trust  for  another,  will  not  subject  the  lands  to  the 
judgment-lien.'^  To  illustrate,  in  a  recent  case  it  appeared  that 
A.  agreed  to  purchase  three  lots  from  B.  as  agent  for  C,  and  the 
deed  was  made  out  to  A.,  but  he  declined  to  receive  it  on  the  ground 
that  he  could  not  pay  for  the  lots  and  had  agreed  to  let  D.  have 
them  at  the  stipulated  price.  The  agent  refused  to  alter  the  deed, 
and  D.  paid  the  money  to  him,  and  A.  conveyed  the  property  to  D. 
It  was  held  that  under  these  circumstances  a  judgment  against  A. 
was  not  a  lien  on  the  lands  conveyed  to  D.  The  court  observed 
that  A.  ''was  vested  with  the  naked  legal  title.  The  conveyance  was 
made  to  him  as  a  matter  of  convenience.  He  was  a  mere  conduit, 
and  held  the  legal  title  in  trust  for  D.     Under  such  circumstances 

»i  Morris  v.  Mo  watt,  3  Paige,  586,  22  ^  Ellgv.  Tousley,  1  Paige,  280;  Loans- 
Am.  Dec.  661.  bury  v.  Purdy,  11  Barb.  490;  Withnell 

"2  Jackson  v.  Town.  4  Cow.  609,.  15  v.  Courtland  Wagon  Co.,  25  Fed.  Rep. 

Am.  Dec.  405.  872;  Hays  v.  Regar,  102  Ind.  524,  1  N. 

ii^Uhl  y.  May,  5  Nebr.  157;  Lumbard  £.  Rep.  886.    6ee  also  Fulton's  Estate^ 

y.  Abbey,  78  111.  177;  Thomas  ▼.  Ken-  61  Pa.  St  204. 

liedy.  24  Iowa,  897,  95  Am.  Dec  740.  >»  Aicardi  Y.  Craig.  48  Ala.  811. 

"«  Massey  ▼.  Westcott,  40  IlL  16a 
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A.  had  no  interest  on  which  the  judgment  became  a  lien.  His  cred« 
iters  can  only  get  what  he  had,  and  what  he  had  was  of  no  pecun- 
iary value."  "^  Bo  where  a  grantee  is  named  in  a  conveyance  and 
designated  as  "trustee,'*  this  is  su£Scient  to^allow  him  to  hold  the 
title  for  the  unnamed  beneficiary,  if  one  actually  exists,  and  a  judg- 
ment and  levy  of  execution  against  the  trustee  individually  are  a 
lien  only  on  his  personal  interest^  if  any,  in  the  property."*  So  in 
an  action  against  a  partner,  who  held  the  legal  title  to  a  mine  in 
trust  for  the  benefit  of  the  firm,  to  enforce  a  lien  for  labor  performed 
thereon,  where  judgment  is  rendered  against  him,  only  his  interest 
in  the  mine  can  be  sold  to  satisfy  such  lien.'^  Another  important 
application  of  this  principle  is  in  the  case  where  one  sells  and  con- 
veys real  estate  to  which  he  has  no  title,  or  an  imperfect  title,  at 
the  time  of  the  sale,  and  subsequently  acquires  a  perfect  title,  the 
same  then  enuring  to  the  benefit  of  the  grantee.  If,  between  the 
date  of  the  conveyance  and  the  acquisition  of  the  perfect  title,  a  judg- 
ment is  rendered  against  the  grantor,  the  title  of  the  grantee  is  prior 
to  the  lien  of  the  judgment.^"*^  The  case  of  Carter  v.  Challen^^  was 
decided  on  similar  principles.  It  there  appeared  that  a  tract  of  land 
was  sold  by  the  sheriff  and  a  deed  therefor  made  to  the  purchaser, 
who  soon  afterwards  died  intestate.  An  execution  against  one  of 
the  heirs  of  the  purchaser  was  levied  on  what  was  supposed  to  be  the 
heir's  undivided  half  interest  in  the  land.  But  the  present  plaintiff 
enjoined  a  sale  under  the  execution,  claiming  to  be  the  equitable 
owner.  It  was  shown  that  the  plaintiff  paid  the  purchase-money, 
had  always  been  in  possession  of  the  land,  his  possession  being 
prior  to  the  date  of  the  judgment,  and  had  exercised  rights  of  and 
claimed  ownership,  and  that  the  purchaser  did  not  claim  ownership 
in  his  lifetime.  It  was  held  that  the  transaction  created  a  resulting 
trust  in  favor  of  the  plaintiff,  superior  to  the  lien  of  the  judgment, 
as  the  continuous  possession  by  the  plaintiff  was  sufScient  con- 
structive notice  of  ownership. 

"»  Atkinson  v.  Hancock,  (W  Iowa.  45d»  »»  Rosina  v.  Trowbridge  (Nevada),  17 

«  N.  W.  Rep.  701.  Pac.  Rep.  751. 

"»  Boardman  v.  Wmard.  78  Iowa.  80,  >»  Watkins  v.  WasBell.  16  Ark.  78. 

9i  N.  W.  Rep.  487.  >»88  Ala.  185.  8  South.  Rep.  818. 
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§  422.    Inchoate  Title. 

On  the  general  principle  that  a  judgment-lien  attaches  to  the 
precise  interest  which  the  debtor  has  in  the  land,  whatever  that 
interest  may  be, the  authorities  hold  that  the  lien  maybe  considered 
as  binding  several  species  of  inchoate  or  inceptive  titles.  Thus  a 
purchaser  at  a  sale  under  order  of  the  probate  court  acquires  an 
inceptive  title  or  interest  in  the  property  so  purchased  at  the  time  it 
is  struck  down  to  him,  and  judgments  entered  against  him  subsequent 
to  the  sale^  but  prior  to  its  confirmation  by  the  court,  are  a  lien 
upon  such  interest  subject  to  the  future  confirmation  of  the  sale.^ 
8o  a  purchaser  at  sheriff's  sale,  before  his  deed  has  been  acknowl- 
edged, has  an  inceptive  interest  in  the  land  by  the  contract,  which 
may  be  bound  by  the  lien  of  a  judgment.^  And  numerous  cases 
have  decided  that  a  judgment-lien  will  attach  to  land  which  has 
been  purchased  from  the  government,  in  advance  of  the  issuance  of 
a  patent  to  the  buyer.'**  But  it  is  also  held,  and  with  much  show  of 
reason,  that  a  judgment  is  not  a  lien  upon  a  mere  right  of  pre-emp- 
tion.'* 


issHolmet'  Appeal,  106  Pa.  8t  23. 
But  a  purchaser  who  has  utterly  failed 
to  comply  with  the  terms  of  sale,  has 
no  estate  in  the  premises,  legal  or  eq- 
uitable, to  be  bound  by  a  Judgment- 
lien.    Jacobs'  Appeal,  28  Pa.  St.  477. 

«» Morrison  v.  Wurtz,  7  WatU,  487; 
Slater's  Appeal,  28  Pa.  St.  169. 

"*Levi  V.  Thompson,  4  How.  17; 
Landes  v.  Brant,  10  How.  848;  Hunt- 
ington V.  Grantland,88  Miss.  458;  Jack- 
son y.  Williams.  10  Ohio.  69;  Rogers  ▼. 
Brent,  5  Gilm.  578;  Cayenderv.  Smith, 
6  Iowa.  167. 

>*  Harrington  y.  Sharp,  1  Greene 
(Iowa).  181.  48  Am.  Dec.  866.  In  this 
case  the  court  said :  **  Under  our  statute 
a  Judgment  is  a  lien  only  on  the  *real 
estate  of  the  person '  against  whom  it 
was  rendered.    By  the  language  'real 


estate  of  the  person/  we  understand 
that  the  fee-simple,  or  estate  of  inher- 
itance, must  be  in  the  person,  in  order 
to  haye  the  Judgment  against  him  op- 
erate as  a  lien  upon  the  land.  A  mere 
pre-emption  right  confers  no  such  fee 
or  estate  upon  a  person.  It  is  but  m. 
temporary  and  conditional  interest,  un- 
known to  the  common  law.  It  only 
imparts  to  the  pre-emptioner  a  right 
oyer  others  to  purchase  the  land  with- 
in a  limited  period,  at  a  stipulated 
price,  and  if  he  fails  to  pay  the  price 
within  the  time  required,  the  right 
ceases.  It  is  of  a  nature  no  greater 
than  an  estate  for  years — ^a  mere  equi- 
table and  contingent  interest;  and  hence 
we  are  firmly  of  opinion  that  a  Judg- 
ment cannot  operate  as  a  lien  upon  a 
pre-emption  right  to  lands.  * 
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§  423.    Iiand  Fraudulently  Conveyed. 

Where  a  person  has  aliened  his  land  by  a  conveyance  which  is  in 
fraad  of  bis  creditors,  and  afterwards  a  judgment  is  recovered  against 
him,  many  of  the  authorities  hold  that  such  judgment  does  not  attach 
as  a  lien  upon  the  land,  at  least  until  the  commencement  of  an  action 
by  the  judgment-creditor  to  set  aside  the  conveyance;  on  the  ground 
that  the  fraudulent  conveyance  is  not  void,  but  voidable,  and  that 
it  is  valid  as  between  the  parties,  and  as  to  the  plaintiff,  until 
attacked.^  In  one  of  the  cases  cited  in  the  margin,  Judge  Deady, 
after  an  extensive  review  of  the  authorities,  expressed  himself  as  fol- 
lows :  "In  my  own  opinion  the  lien  of  a  judgment  which  is  limited 
by  law  to  the  property  of  or  belonging  to  the  judgment-debtor  at  the 
time  of  the  docketing,  does  not  nor  cannot,  without  doing  violence  to 
this  language,  be  held  to  extend  to  property  previously  conveyed  by 
the  debtor  to  another,  by  deed  valid  and  binding  between  the  parties. 
A  conveyance  in  fraud  of  creditors,  although  declared  by  the  statute 
to  be  void  as  to  them,  is  nevertheless  valid  as  between  the  parties 
and  their  representatives,  and  passes  all  the  estate  of  the  grantor  to 
the  grantee;  and  a  bona  fide  purchaser  from  such  grantee  takes  such 
estate,  even  against  the  creditors  of  the  fraudulent  grantor,  purged 
of  the  anterior  fraud  that  affected  the  title.  Sach  a  conveyance  is 
not,  as  has  been  sometimes  supposed,  '  utterly  void,'  but  it  is  only  so 
in  a  qualified  sense.  Practically  it  is  only  voidable,  and  that  at  the 
instance  of  creditors  proceeding  in  the  mode  prescribed  by  law,  and 
even  then  not  as  against  a  bona  fide  purchaser.  The  operation  of 
the  lien  of  a  judgment,  being  limited  by  statute  to  the  property  then 
belonging  to  the  judgment-debtor,  is  not  a  mode  prescribed  by  which 
a  creditor  may  attack  a  conveyance  fraudulent  as  to  himself,  or  assert 
any  right  as  such  against  the  grantor  therein.  This  lien  is  con- 
structive in  its  character,  and  is  not  the  result  of  a  levy  or  any  other 


Miller    v.    Sherry,    2    Wall.    249;  Mulford  v.  Peterson,  85  N.  J.  L.  127; 

Brooks  ▼.  Wilson.  6  N.  Y.  Bupp.  116;  Neal  v.  Foster,  86  Fed.  Rep.  29;  Kap- 

Manhattan  Co.  v.   Evertson,  6  Paige,  pleye  v.  International  Bank,  98  111.  896; 

465;  McEee  v.  Qilchrist,  8  WatU,  280;  In  re  Estes,  8  Fed.  Rep.  184. 
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act  directed  against  this  specific  property.     It  is  the  creature  of  the 
statute,  and  cannot  have  effect  beyond  it."^ 

Bat  on  the  other  hand,  many  well  considered  cases  hold  that  a 
subsequent  judgment  is  a  lien  on  land  previously  conveyed  in  frand 
of  creditors,  and  that  the  judgment-creditor  may  treat  the  convey- 
ance as  simply  void,  and  may  rest  exclusively  upon  his  legal  reme- 
dies, without  invoking  the  aid  of  a  court  of  equity;  that  is,  he  may 
proceed  to  sell  the  land  upon  execution,  leaving  it  to  the  sheriff's 
vendee  to  impeach  the  fraudulent  conveyance.^  According  to 
another  view,  if  the  debtor  has  fraudulently  conveyed  away  or  incum- 
bered his  real  estate,  so  as  to  interpose  an  obstacle  which  embarrasses 


^  In  re  Estes,  8  Fed.  Rep.  181. 141. 

^^  Jackson  v.  Holbrook,  80  Minn. 
494,  82  N.  W.  Rep.  852;  Chautauqua 
Ck>.  Bank  v.  Risley.  19  N.  Y.  869,  75 
Am.  Dec.  847;  Dunham  v.  Cox,  10  N. 
J.  £q.  487. 64  Am.  Dec.  460;  Eastman  v. 
Schcttler.  18  Wis.  824;  Smith  ▼.  Morse, 
2  Cal.  524;  In  re  Lowe.  19  Fed.  Rep. 
589;  Slattery  v.  Jones.  96  Mo.  216.  8  8. 
W.  Rep.  554.  In  Jackson  v.  Holbrook, 
supra,  the  choice  of  remedies  open  to 
the  Jndgment-creditor  is  indicated  as 
follows:  "A  Judgment-creditor  seek- 
ing relief  against  prior  fraudulent  con- 
veyances of  land  has  the  choice  of 
three  remedies.  He  may  sell  the  debt- 
or's land  upon  execution  issued  on  his 
Judgment,  and  leave  the  purchaser  to 
contest  the  validity  of  the  defendant's 
title  in  an  action  of  ejectment;  or, 
secondly,  he  may  bring  an  action  in 
equity  to  remove  the  fraudulent  ob- 
struction to  the  enforcement  of  his  lien 
by  execution,  and  await  the  result  of 
the  action  before  selling  the  property; 
or,  thirdly,  be  may.  on  the  return  of  an 
execution  unsatisfied,  bring  an  action 
in  the  nature  of  a  creditors'  bill^  to 
have  the  conveyance  adjudged  fraudu- 
lent and  void  as  to  his  Judgment,  and 
the  lands  sold  by  a  receiver  or  other 
officer  of  the  court,  and  the  proceeds 
applied  to  the  satisfaction  of  the  Judg- 
ment, as  in  the  case  of  equitable  inter- 
ests the  debtor's  assets  are  reached  and 
(620) 


applied.  Erickson  v.  Quinn,  15  Abb. 
Pr.  (N.  8.)  168.  In  the  first  two  classes, 
the  creditor  enforces  his  Judgment  at 
law.  and  the  sale  upon  execution  moat 
necessanly  be  subject  to  prior  statutory 
liens.  The  purchaser  in  such  cases  sac- 
ceeds  to  such  title  only  as  the  debtor 
had,  treating  the  debtor's  fraudulent 
transfer  as  void.  Freem.  Ex'ns.  §  447. 
As  to  cases  falling  within  the  second 
class,  the  object  of  the  equitable  suit  is 
to  make  the  legal  remedy  more  effect- 
ive. In  such  case,  no  trust  is  created 
in  respect  to  the  property,  but  the  cred- 
itor falls  back  upon  his  legal  remedy, 
and.  instead  of  bringing  his  equitable 
suit  before  the  sale,  he  may.  if  neces- 
sary, maintain  it  after  sale  in  the  form 
of  an  action  to  remove  a  cloud  from 
his  title.  Erickson  v.  Quinn,  eupra. 
And  where  assets  are  applied  by  the 
court  in  creditors'  salts,  as  respects 
real  estate,  the  rule  is,  as  in  other  cases, 
to  prefer  prior  liens,  in  the  distribu- 
tion. *  Where  the  law  gives  priority, 
equity  will  not  destroy  it;  and  espe- 
cially where  legal  assets  are  created  by 
statute  as  Judgment-liens,  they  remain 
so,  though  the  creditors  be  obliged  to 
go  into  equity  for  assistance.  The  legal 
priority  will  be  protected  and  pre- 
served in  chancery.'  Kent,  C  J.,  Cod- 
wise  V.  Qelston.  10  Johns.  622;  Scouton 
V.  Bender,  8  How.  Pr.  186;  Wlswali  ▼• 
Sampson,  14  How.  67. " 
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the  creditor  in  appropriating  it  by  legal  process  in  satisfaction  of  his 
debt,  then  the  latter  may  file  his  bill  to  remove  out  of  the  way 
such  fraudulent  conveyance  or  incumbrance,  and  it  is  not  necessary 
for  him  to  first  take  out  execution  on  his  judgment,  for  the  judgment 
is  a  lien  on  the  land.^  But  of  coarse  these  rules  only  apply  in 
cases  where  the  conveyance  was  made  with  intent  to  hinder  and 
defraud  creditors.  Thus  a  judgment  is  not  a  lien  on  land  which  the 
debtor  has  previously  conveyed  in  good  faith  to  his  son,  in  trust 
for  his  wife,  to  pay  a  debt  really  due  her.'*^  And  in  any  other  case 
where  the  fraudulent  purpose  was  clearly  wanting,  the  judgment 
would  be  no  lien. 

I  424.    Exempt  Property. 

In  the  nature  of  things,  a  judgment  cannot  operate  as  a  lien  upon 
any  property  which  is  by  law  exempt  from  seizure  and  sale  on  exe- 
cution. Under  a  statute  providing  that  judgments  shall  be  liens  on 
real  estate  subject  to  execution,  where  the  entire  property  of  a  resi- 
dent householder  at  the  time  of  the  rendition  of  a  judgment  is  less  in 
value  than  the  amount  allowed  by  law  as  exempt  from  execution, 
and  so  continues,  the  judgment  does  not  become  a  lien  on  his  real 
estate,  and  his  grantee  takes  it  free  from  any  lien  of  the  judgment 
or  execution  issued  upon  it.^ 

§  426.    Homestead  Property. 

Since  land  held  as  a  homestead  is  not  liable  to  levy  and  sale  on 
execution,  it  is  not  bound  by  the  lien  of  a  judgment  against  the 
owner.  Hence,  while  the  land  retains  this  character,  the  owner  will 
not  be  deterred  from  placing  incumbrances  upon  it,  or  even  alien- 
ating it,  by  the  fact  that  there  are  judgments  outstanding  against 
him.^    But  a  judgment-lien  against  property  acquired  before  the 

u» Dunham  v.  Cox,  10  N.  J.  £q.  487,  i^Ackley  ▼.  Chamberlain,  16  Cat.  181, 

4M  Am.  Dec.  460.  76  Am.  Dec.  516;  McDonald  v.  Badger, 

i»  Benson  v.  Maxwell  (Pa.),  14  AU.  28  Cal.  400.  88  Am.  Dec.  128;  SuUivan 

Rep.  161.  V.  Hendrickson,  54  Cal.  258;  Monroe  v. 

I'lDumbould  V.  Rowley,  llSInd.  868,  May,  9  Eans.  466;  Gapen  v.  Stephen- 

15  N.  K  Rep.  468.  son,  17  Eans.  618;  Lamb  ▼.  Shays,  14 
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filing  of  a  declaration  of  homestead  by  the  debtor  and  his  wife,  or  before 
the  debtor's  marriage,  or  otherwise  before  the  land  acquires  the  char- 
acter of  a  homestead,  subjects  such  property  to  sale  under  execution; 
such  lien  cannot  be  divested  by  any  subsequent  act  of  the  owners.^** 
And  if  the  property  loses  its  character  as  a  homestead,  it  then 
becomes  subject  to  existing  and  future  judgments*  Thus,  under  a 
law  which  enacts  that  the  homestead  exemption  shall  exist  "so  long 
as  the  same  shall  be  owned  and  occupied  by  the  debtor  as  such  home* 
stead,"  a  judgment  against  the  owner  of  land  is  a  lien  which  remaina 
dormant  while  the  land  is  so  occupied,  but  it  becomes  living  and  oper* 
ative  as  soon  as  the  homestead  occupation  is  abandoned.^**  In  thai 
event,  all  existing  judgments  will  attach  together  as  of  the  date  of 
the  abandonment,  but  without  regard  to  their  seniority,  and  priority 
will  belong  to  the  creditor  who  first  manifests  his  diligence  by  levy* 
ing  on  the  property.^*  It  is  evident  that  if  an  abandonment  of  the 
homestead  character  of  the  land  precedes  the  debtor's  alienation  of 
it  by  such  an  interval  of  time  that  the  two  acts  cannot  be  considered 
as  parts  of  the  same  transaction,  the  liens  of  existing  judgments 
will  attach,  and  the  property  will  go  to  the  purchaser  burdened  with 
such  liens.^*^  But  a  more  difiScult  question  arises  in  case  the  relin- 
quishment of  the  homestead  consists  in  the  very  act  of  selling  it. 
According  to  the  decisions  in  some  of  the  states,  if  the  owner  of  a 
homestead  attempts  to  alienate  the  land  ipso  facto  he  abandons  ita 
character  as  a  homestead^  and  at  the  same  instant  the  liens  of  exist- 
ing judgments  against  him  attach  to  the  property,  and  the  purchaser 
must  therefore  take  it  charged  with  such  liens.^*'    This  view  is  based 


Iowa,  567;  Wiggins  v.  Chance,  64  HI. 
175;  Black  v.  Epperson,  40  Tez.  162; 
Briggs  V.  Briggs.  45  Iowa,  818;  Grimes 
V.  Portman  (Mo.).  12  8.  W.  Rep.  792. 

«Kennerley  v.  Swartz.  88  Va.  704.8 
8.  £.  Rep.  848;  Smith  v.  Richards  (Ida- 
ho), 21  Pac.  Rep.  419,  citing  Freeman  on 
Executions.  §§  249,  249d,  249^;  Thomp- 
son on  Homestead,  g  817;  8myth  on 
Homestead,  §  85:  Piatt  on  Married 
Women,  ^  71;  Kelly  v.  Dill,  28  Minn. 
485;  Bullene  ▼.  Hiati,  12  Eans.  82;  Rob- 
inson y.  Wilson,  15  Eans.  448;  Bartholo- 
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mew  V.  Hook,  88  Cal.  878^  Riz  t.  Mo- 
Henry,  7  Cal.  89;  Elsion  v.  Robinson, 
21  Iowa.  582. 

^Eellerman  v.  Aultman,  80  Fed. 
Rep.  888. 

i»  Bliss  V.  Clark.  89  Rl.  596;  McDon- 
ald V.  Crandall,  48  HI.  231. 

^Ackley  v.  Chamberlain,  16CaL181; 
Marrlner  v.  Smith.  27  Cal.  648;  Qreen 
V.  Marks,  25  111.  222. 

1^  Eelierman  y.  Aultman,  80  Fed.  Rep. 
888;  Eaton  y.  Ryan.  5  Nebr.  47;  Sute 
Bank  v.  Carson,  4  Kebr.  498;  Moore  v. 
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apon  the  wording  of  the  atatntes,  and  probably  does  not  oniversally 
prevail.  Under  a  law  providing  that  homesteada  shall  be  exempt 
from  any  execution  issued  on  a  money  judgment,  a  judgment  allow* 
ing  the  plaintiff  in  divorce  to  recover  of  the  defendant  a  certain  sum 
of  money  will  not  constitute  a  lien  on  the  defendant's  homestead 
estate.** 

§  426.    life-Estates. 

A  judgment  against  a  devisee  of  a  life-estate,  existing  and  unsatis- 
fied at  the  time  of  the  testator's  death,  becomes  thenceforth  a  lien 
upon  the  interest  devised.*'*  So  where  a  testator  devised  certain  real 
estate  to  his  executors  in  trust  for  his  son,  directing  the  trustees  to 
"permit  and  suffer"  the  son  *'to  have,  receive,  and  take  the  rents^ 
issues,  and  profits  thereof  for  the  term  of  his  natural  life,"  and, 
after  the  son's  death,  devising  the  same  land  to  the  son's  heirs  at 
law,  it  was  held  that  the  trust  so  attempted  to  be  created  was  a  pas- 
sive  one,  and  invalid  under  the  statute,  and  that  the  son  took  a  life- 
estate  upon  which  a  judgment  against  him  was  a  lien.*^  But  where 
an  estate  for  life  is  subject  to  be  divested  by  the  breach  of  a  condi- 
tion subsequent,  a  breach  which  forfeits  the  estate  destroys  the  lien 
thereon  of  a  judgment  against  the  tenant  for  life.*^  So  a  judgment 
recovered  against  a  devisee  for  life,  vested,  under  the  will,  with 
power  to  consent  that  the  executors  shall  sell  the  real  estate  at  their 
discretion  and  appropriate  the  income  for  the  support  of  the  devisee 
and  his  family  during  his  life,  does  not  work  an  extinguishment  of 
the  power;  but  the  lien  of  the  judgment  is  subject  to  the  power.*^ 

§  427.    Estates  by  Curtesy. 

A  judgment  against  a  husband  is  a  lien  on  his  life-interest  in  the 
wife's  lands,  although  execution  is  suspended  until  her  death.^^   And 

Granger,  80  Ark.  574;  Jackson  v.  Allen,  ^  Bridge  v.  Ward,  85  Wig.  687. 

80  Ark.  110;  Folsom  v.  Carli.  5  Minn.  i^Verdin  ▼.  Slocam,  71  N.  Y.  845. 

885  (Oil.  264);   TilloUon  v.  Millard.  7  m^  Moore  v.  Pitts.  58  N.  Y.  85. 

Minn.  518  (Oil.  419);  Hoyt  v.  Howe,  8  ^^'Leggett  ▼.  Doremus.  25  N.  J.  Eq. 

Wis.  752;  Whitworth  v.  Lyons.  89  Miss.  122. 

467.  1^  Anderson  ▼.  Tydings.  8  Md.  427,  6a 

»  Stanley  v.  SolliTan,  71  Wis.  685,  87  Am.  Dec.  708;  Beard  v.  Deitz,  1  Watts.. 

N.  W.  Rep.  801.  809. 
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a  judgment  against  a  tenant  by  the  curtesy  initiate  after  issue  bom, 
binds  his  estate  in  his  wife's  lands  which  have  been  ordered  to  be 
appraised  in  proceedings  in  partition^  but  which  have  not  been 
accepted  or  sold  at  the  date  of  the  recovery  of  the  judgment.^^ 


§  428.    Beversions  and  Bemainders. 

Estates  in  reversion  or  in  remainder,  if  vested,  are  legal  estates 
and  subject  to  sale  under  execution,  or  liable  to  be  taken  under  an 
elegit.  They  are  therefore  subject  to  the  lien  of  judgments  against 
the  reversioner  or  remainder  man.^*  The  purchaser  would  of  course 
succeed  to  the  precise  interest  of  the  judgment-debtor,  and  would  not 
be  entitled  to  the  immediate  possession  unless,  or  until,  the  latter 
would  be  so  entitled.  ''A  judgment  is  a  lien  upon  all  lands  of  which 
the  defendant  was  seised  or  entitled  to,  or  any  estate  in  lands  to 
which  he  was  entitled,  at  tbe  time  of  the  entry  of  the  judgment  or  at 
any  time  after.  A  remainder  or  reversion,  if  vested,  can  be  levied 
upon  and  sold  for  the  payment  of  such  judgment."  ^^  A  reversion 
after  an  estate  for  life  is  boand  by  a  judgment  obtained  against  the 
ancestor  from  whom  it  immediately  descended.^^  In  cases  where  the 
debtor's  interest  is  not  vested  but  contingent,  the  authorities  are  not 
so  harmonious.  In  several  of  the  states  it  is  held  that  a  contingent 
remainder  is  not  liable  to  be  sold  on  execution  and  hence  not  subject 
to  the  lien  of  a  judgment.^^  But  in  Pennsylvania  it  has  been  held 
that  where  a  judgment  has  been  obtained  against  a  man  who  has  an 
interest  in  property,  either  by  way  of  executory  devise  or  contingent 
remainder,  it  is  a  lien  upon  such  interest;  and  although  the  lien 
might  not  become  effective  until  the  estate  vested,  }'et  it  must  be  pre- 
ferred to  such  liens  as  have  been  obtained  after  the  party  has  acquired 
a  complete  title.^^ 

iM  Bank  v.  Stauffer,  10  Pa.  St.  898.  i«  Bockover  v.  Ayrea.  32  N.  J.  £q.  la 

i«  Williama  v.  Amory,  14  Mass.  20;  ^  Burton  v.  Smith.  18  Pet.  464 

Brown  v.  Gale,  5  N.  H.  416;  Woodgate  ^^Allston  v.  Bank.  2  Hill(S.  Car.)£q. 

V.  Fleet.  44  N.  Y.  1;  Humphreys  v.  285;  Watson  v.  Dodd.  68  N.  Car.  528; 

Humphreys.  1  Yeates.  427;  Den  dem.  Jackson  ▼.  Middleton.  52  Barb.  9. 

Rickey  v.  Hillman.  7  N.  J.  L.  180;  Bock-  i«  Ogden  v.  Enepler,  1  Pears.  (Pa.) 

over  V.  Ayres.  22  K.  J.  £q.  1&  145. 
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§  428.    Iieasehold  Interests. 

At  the  eommon  law  a  leasehold  interest,  or  estate  in  land  for  yeara^ 
was  regarded  as  only  a  chattel  interest  and  was  therefore  not  bound 
by  the  lien  of  a  judgment  'against  the  holder,  although,  like  any 
other  species  of  personal  property,  it  might  be  levied  upon  and  sold 
under  execution.^  And  this  view  is  still  held  in  some  of  the  states  J** 
But  in  several  other  jurisdictions,  under  the  construction  given  to 
their  particular  statutes,  leasehold  interests  are  regarded  and  treated 
as  real  estate,  and  hence  are  subject  to  the  lien  of  judgments.^  In 
Iowa,  a  building  on  leasehold  property,  which  the  tenant  has  a  right 
to  remove  at  the  end  of  his  term,  is,  with  the  interest  of  the  tenant 
in  the  land,  subject  to  the  lien  of  a  judgment  against  him,  which  is 
paramount  to  the  lien  of  a  subsequent  mortgage  executed  by  him.^^ 
In  New  York,  the  code  provides  that  the  term  '"real  property,"  as 
used  in  the  laws  relating  to  the  execution  sale  of  land,  shall  apply 
to  leasehold  property  where  the  lessee,  or  his  assignee,  at  the  time 
of  sale,  is  possessed  of  '"at  least  five  years  unexpired  term  of  lease." 
Consequently  a  judgment,  though  duly  docketed,  is  not  a  lien  on  the 
judgment-debtor's  interest  in  the  unexpired  term  of  a  lease  having  but 
two  years  to  run.^^  And  judgments  do  not  attach  to  leasehold  prem- 
ises unless  where  there  is  possession  in  the  lessee.^  In  regard  to 
leases  which  give  the  tenant  the  privilege  of  purchase,  there  is  some 
difference  of  opinion.  In  an  early  case  in  Pennsylvania,  where  a 
lease  was  made  to  one  and  his  heirs  for  forty-nine  years,  reserving 
to  the  lessee  a  privilege  of  building,  with  a  covenant  by  the  lessor  to 
purchase  the  improvements  at  the  end  of  forty-nine  years  or  convey 
the  land  to  the  lessee,  his  heirs  and  assigns,  at  a  valuation,  and  the 


»•  Merry  v.  Hallett,  2  Cow.  497;  Vre- 
denburg  v.  Morris,  1  Johns.  Cas.  228; 
Northern  Bank  v.  Roosa,  18  Ohio,  884. 

^  Erause's  Appeal*  2  Whart  898;  As- 
sociation V.  Bolster,  92  Pa.  St.  128. 

in  Northern  Bank  v.  Roosa,  18  Ohio, 
884;  First  Nat.  Bank  ▼.  Bennett.  40 
Iowa,  687;  McLean  ▼.  Rockey,  8  Mc- 
Lean, 286;  Steers  v.  Daniel,  4  Fed.  Rep. 


687.  In  the  case  last  cited  this  con- 
struction is  given  to  the  statutes  of  Ten- 
nessee. 

1**  Uaden  v.  Goppinger,  67  Iowa,  106, 
24  N.  W.  Rep.  743. 

""Taylor  v.  Wynne,  8  N.  Y.  Supp. 
769,  coDStruing  Code  Civil  Proc.  N.  Y. 
§1430. 

^  Crane  v.  O'Connor,  4  £dw.  Ch.  409i 

(625) 


§  480  LAW  OF  JUDGMENTS.  [Ch.  16 

lessee  afterwards  erected  valuable  boildings^  it  was  held  that  the 
lessee  bad  such  an  interest  in  the  land  as  was  boand  by  a  judgment 
against  him.  **He  bad  an  interest  greater  than  leasehold;  eventually 
it  might  be  fee  simple."  ^  And  a  similar  ruling  has  recently  been 
made  in  Illinois.^'  But  in  Iowa  it  is  held  that  a  judgment-creditor 
•cannot  maintain  an  action  in  equity  to  establish  the  lien  of  his  judg- 
ment upon  land  in  the  possession  of  the  judgment-debior,  under  a 
lease  for  a  term  of  years,  with  the  right,  if  he  so  elects,  to  purchase 
the  land  at  a  designated  price^  as  no  lien  can  attach  upon  the  mere 
option  of  the  debtor.^ 


§  430.    Land  held  by  Joint  Owners. 

A  judgment  against  a  tenant  in  common  or  copartner  is  a  lien 
upon  the  interest  of  the  debtor  in  the  land,  and  if  upon  a  partition 
this  interest  is  converted  into  money,  the  priority  of  the  judgment- 
lien  is  preserved  as  against  the  fund."*  It  is  to  be  observed  that  a 
judgment  against  a  tenant  in  common  does  not  prevent  a  partition, 
at  his  instance  against  whom  the  judgment  is,  or  that  of  any  other 
of  the  tenants.  If  partition  is  made,  the  lien  of  the  judgment  will 
attach  to  the  part  allotted  to  the  defendant  in  the  judgment.^^  In  a 
<saBe  in  Maryland,  it  appeared  that  H.  and  G.  made  a  parol  agree- 
ment to  purchase  certain  real  estate  jointly ;  the  negotiations  were 
intrusted  to  6.,  and  he  made  the  purchase  alone  and  on  his  own 
credit;  he  also  gave  a  bond  for  the  purchase-money  and  took  posses- 
49ion ;  but  G.  subsequently  proved  unable  to  meet  his  share  of  the 
purchase-money,  and  H.  advanced  it  and  took  a  conveyance  in  fee 
from  G.  and  the  original  grantor.  Upon  this  state  of  facts  it  was 
held  that  judgments  rendered  against  G.  prior  in  date  to  such  con- 
veyance were  liens  on  his  interest  in  the  land,  but  as  to  those  xen- 

iM  Ely  V.  Beaumont,  5  Serg.  &R.1U,  ^^  Barriogton   v.  Clmrke,  8  Pen.  A 

^  Gorham  v.  FarsoD,  119  lU.  425, 10  Watts,  116,  21  Am.  Dec.  482;  Longwall 

^.  £.  RepL  1.  V.  BenUey.  28  Pa.  St.  108;  WiUiard  v. 

^  Sweezy  ?.  Jones,  06  Iowa.  272,  21  WiUiard,  66  Pa.  St  127;  Argylo  ▼.  Dwl- 

17.  W.  Hep.  608.  nel,  28  Me.  iS. 

u*  Eldridge  ▼.  Post,  20  Fla.  679;  Gar- 
Tin  V.  Garvin,  1  8.  Car.  55» 
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dered  Babseqnent  to  that  period,  H*  was  entitled  to  relief  by  perpet- 
oal  injunction  against  them.^*^ 


§  431.    Partnership  Property. 

A  judgment  against  a  partnership  for  a  firm  debt,  entered  by  eon< 
Cession  of  all  the  partners,  is  a  lien  npon  the  partnership  real  estate. 
And  so  also  a  judgment  of  a  separate  creditor  against  one  of  the  part- 
ners will  be  a  lien  on  the  firm  property,  although  subordinated  to  all 
claims  against  the  partnership  as  such.  Where  realty  is  purchased 
with  partnership  funds  and  held  and  used  for  partnership  purposes, 
though  the  legal  title  is  in  the  name  of  individual  partners,  the  stat- 
utory lien  of  a  judgment  of  a  separate  creditor,  on  such  land,  must 
be  postponed  to  the  equity  of  a  firm  creditor  whose  claim  accrued 
daring  the  continuance  of  the  partnership,  although  subsequent  to 
the  time  that  such  statutory  lien  attached.  8uch  lien  is  good  only 
to  the  extent  of  the  residuary  interest  of  the  partners  in  the  land, 
after  the  satisfaction  of  all  claims  against  the  partnership.^*  Con- 
versely, a  judgment  against  the  firm  is  a  lien  on  the  separate  real 
estate  of  the  individual  partners.^**  But  where,  upon  a  hearing  before 
an  auditor  appointed  to  determine  the  validity  of  certain  claims 
against  an  estate,  a  judgment  obtained  against  the  firm  of  which  the 
decedent  was  a  member  was  filed,  it  was  held  that  as  the  record  did 
not  show  the  names  of  the  individual  partners,  the  judgment  could 
not  be  charged  upon  the  individual  property  of  the  decedent.^" 

§  432.    After- Acquired  Property. 

0 

In  most  of  the  states  it  is  held  that  the  lien  of  a  judgment  attaches 
to  and  binds  land  acquired  by  the  debtor  qfter  the  rendition  and  dock- 

»  Hollida  V.  Shoop,  4  Md.  465, 69  Am.  ^  Cummings'  Appeal,  26  Pa.  St  268, 

Dec.  8a  64  Am.  Dec.  626;  Pitto  v.  Spotto  (Ya.),  0 

^In  re  Ck>ddiDg,  9  Fed.  Rep.  840.  8.  £.  Rep.  601.    A  contrary  view  is 

^  Page  V.  Thomas,  48  Ohio  St  88, 1  maintained  in  Stadler  v.  Allen,  44  Iowa, 

N.  £.  Rep.  70,  a  a  64  Am.  Rep.  788.  lOa 

And  see  also  Meily  v.  Wood.  71  Pa.  Bt  >«  Fox's  Appeal  (Pa.),  11  AtL  Rep. 

488;  Hoskins  v.  Johnson,  24  Ga.  626.  22& 
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eting  of  the  judgment ;  it  being  either  so  provided  by  statate,  or  by 
following  the  doctrines  of  the  English  common  law  J^  But  in  two 
states — Pennsylvania  and  Ohio — ^it  has  been  firmly  settled  from  a 
very  eariy  day  that  the  lien  will  not  attach  to  after-acquired  lands 
unless  they  are  levied  on,  and  consequently  the  debtor  can  make  clear 
title  to  such  lands  in  the  interval,  and  execution  cannot  be  levied  on 
lands  which  the  defendant  got  by  purchase  after  the  judgment,  if  he 
aliened  them  in  good  faith  before  levy.^  And  this  doctrine  has  also 
been  accepted  in  a  few  other  states.^*  By  the  English  common  law 
the  lien  attached  to  subsequently  acquired  realty  without  a  levy.'^ 
In  Illinois,  the  rule  is  that  where  an  execution  is  issued  upon  a  judg- 
ment within  one  year  from  its  rendition,  the  judgment  will  become  a 
lien  upon  any  real  estate  the  judgment-defendant  may  acquire  subse- 
quent to  its  rendition  and  within  seven  years,  but  if  no  execution  is 
issued  thereon  within  a  year,  no  lien  will  exist.''®  The  lien  of  a 
judgment  attaches  to  after-acquired  property  from  the  time  the  title 
vests  in  the  debtor,  but  does  not  relate  back  to  the  date  of  the  judg* 
ment.  Hence  the  liens  of  all  judgments  in  existence  when  the  debtor 
acquires  the  property  attach  simultaneously  and  equally.'^^ 


ittRidgely  v.  Gartrell.  8  H.  &  McH. 
449;  McClung  v.  Beirne.  10  Leigh.  894, 
84  Am.  Dec.  789;  Handly  v.  Syden- 
Btricker,4  W.  Va.  606;  Ralston  v.  Field, 
82  Qa.  468;  HarriBon  v.  RoberU,  6  Fla. 
711;  Moody  v.  Harper,  25  Miaa.  484; 
Jenkins  v.  Qowen,  87  Miss.  444;  Cayce 
V.  Stovall,  60  Miss.  896;  Thulemeyer  ▼. 
Jones.  87  Tex.  560;  Barron  v.  Thomp- 
son. 54  Tex.  285;  Green  way  v.  Cannon. 
8  Humph.  177. 89  Am.  Dec.  161 ;  Chapron 
V.  Cassaday.  8  Hamph.  661;  Davia  v. 
Benton.  2  Sneed.  666;  Babcock  t.  Jones, 
16  Eans.  296;  Bank  y.  WaUon.  18  Ark. 
74;  Ridge  v.  Prather,  1  Blackf.  401; 
Curtis  V.  Root,  28  IlL  867;  Wales  v. 
Bogue.  81  ni.  464;  Steele  v.  Taylor,  1 
Minn.  274  (Gil.  210);  Colt  v.  Du  Boia.  7 
Nebr.  891;  Leonard   v.  White  Cloud 


Ferry  Co.,  11  Nebr.  840,  7  N.  W.  Rep. 
688. 

i^' Calhoun  v.  Snider,  6  Binn.  185; 
Bundle  v.  Ettwein,  2  Teatea,  28;  Pack- 
er'a  Appeal.  6  Pa.  St  277;  Lea  t.  Hop- 
kina.  7  Pa.  St  492;  Moorhead  t.  Mc- 
Einney,  9  Pa.  St  265;  Watera'  Appeal, 
85  Pa  St  628.  78  AnL  Dec.  854;  Rosa' 
Appeal.  106  Pa.  St 82;  Roada  v.  Symmea. 
1  Ohio,  281,  18  AnL  Dec.  621;  McCor- 
mick  V.  Alexander.  2  Ohio,  65;  SUlea  v. 
Murphy.  4  Ohio,  92. 

>*  Harrington  v.  Sharp,  1  Greene 
(Iowa),  181.  48  AnL  Dec.  865;  Filley  v. 
Duncan,  1  Nebr.  184  (compare  Colt  v. 
Du  Boia,  7  Nebr.  891). 

^^  4  Kent'a  Comm.  •48(M{. 

in  Breed  v.  Gorham.  106 IIL  81. 

»i  Cayce  V.  Stovall.  50  Mias.  896L  Bee 
60-a,S46O. 
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§  483.    Equitable  Estates  and  Interests. 

At  oommon  law,  and  generally  in  the  absence  of  a  statute  expressly 
giving  to  it  that  effect,  the  lien  of  a  judgment  does  not  extend  to  an 
equitable  interest  held  by  the  judgment-debtor  in  the  land.^^'  For 
instance,  a  judgment  is  not  a  lien  upon  a  possible  equitable  interest 
of  the  debtor  in  a  tract  of  land,  which  interest  arises  out  of  a  mistake 
made  by  the  sheriff,  in  selling  the  land  on  execution,  as  to  the  quan- 
tity  contained  in  the  tract. '^*  In  many  of  the  states,  statutes  have 
been  enacted  changing  the  common  law  rule  and  assimilating  legal 
and  equitable  estates  for  purposes  of  lien  and  execution.  But  in 
cases  of  ambiguity  in  such  acts,  or  lack  of  specific  reference  to  equi- 
table interests,  considerable  doubt  has  been  expressed  as  to  the  pro- 
priety of  departing  from  the  ancient  rule.  Thus  in  Oregon,  although 
the  statute  enacts  that  a  judgment  shall  be  '*a  lien  on  all  real  prop- 
erty of  the  judgment-debtor  not  exempt  from  execution,  owned  by 
him  in  the  county  at  the  time  of  docketing,"  yet  it  is  held  that  a  judg- 
ment at  law  is  not  a  lien  upon  an  equitable  title  in  land.'^^  On  the 
other  hand,  in  Maryland,  it  is  considered  that  a  judgment  is  a  legal 
lien  upon  an  equitable  estate  in  lands,  and  binds  them  from  its  date, 
on  the  ground  that  the  statute  makes  no  distinction  between  the  two 
speeies  of  interests.'^'  Under  the  statutes  of  Iowa,  judgments  of 
superior  courts  are  liens  upon  all  interests  of  the  judgment-debtor  in 
real  estate,whether  legal  or  equitable,  and  it  is  immaterial,  as  between 
the  parties,  whether  such  interest  appears  of  record  or  not.^^*    In 


mMoneU  v.  First  Nat  Bank.  91 U.  a 
857;  Brandies  y.  Cochrane,  112  U.  8.  844, 
5  Bup.  Ct  Rep.  194;  Withnell  v.  Court- 
land  Wagon  Co.,  25  Fed.  Rep.  872;  Jack- 
son ▼.  Chapin,  5  Cow.  485;  Bogart  y. 
Perry,  1  Johns.  Ch.  52;  Dixon  y.  Dixon, 
81  N.  Car.  828;  Powell  y.  Knox.  16  Ala. 
864;  Eirkwood  y.  Koester,  11  Eans.  471; 
Baird  y.  Eirtland,  8  Ohio.  21;  Russell  y. 
Hoaston,  6  Ind.  180;  Jeffries  y.  Sher- 
bum,  21  Ind.  112;  Harrington  y.  Sharp, 
1  Greene  (Iowa),  181,  48  Am.  Dec.  865; 
Trask  y.  Green,  9  Mich.  858;  Nessler  y. 
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Neher,  18  Nebr.  649.  26  N.  W.  Rep.  471; 
Smith  y.  Ingles,  2  Greg.  48;  Bloomfleld 
y.  Humason,  11  Greg.  229,  4  Pac.  Rep. 
882. 

>7»  Russell  y.  Houston,  5  Ind.  180.  See, 
a  similar  case.  Terrell  y.  Prestell,  68 
Ind.  86. 

"4  Smith  y.  Ingles,  2  Greg.  48. 

i76McMechen  y.  Marman,  8  Gill  &  J, 
57. 

^^•Lathrop  y.  Brown,  28  Iowa,  40; 
Blain  y.  Stewart,  2  Iowa,  878. 
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Pennsylvania  the  same  resalt  is  reached,  bat  without  the  aid  of  a 
statute.  The  reason  is  thus  stated  by  the  court :  ''At  common  law 
an  equitable  estate  is  not  bound  by  a  judgment  or  subject  to  an  exe- 
cution, but  the  creditor  may  have  relief  in  chancery.  We  have  no 
court  of  chancery,  and  have  therefore,  from  necessity,  established  it 
as  a  principle  that  both  judgments  and  executions  have  an  immediate 
operation  on  equitable  estates. "  '^ 

Although  at  common  law,  and  so  far  as  regards  the  competence  of 
the  law  courts,  without  the  aid  of  a  statute,  there  is  no  method  of 
making  a  judgment-lien  efifectual  upon  a  purely  equitable  estate  in 
the  land  held  by  the  debtor,  yet  it  has  always  been  held  by  the  courts 
of  chancery  that,  for  their  purposes,  such  interests  were  just  as  much 
bound  by  the  judgment  as  any  legal  estate,  and  could  be  subjected  to 
its  satisfaction  through  the  processes  of  equity.^^^  ''Courts  of  chan- 
cery, in  adjusting  the  conflicting  rights  of  creditors,  following  by 
■analogy  the  principles  of  the  common  law,  will,  as  far  as  equity  and 
good  conscience  permit,  regard  a  judgment  as  a  lien  upon  the  equi- 
table real  estate  of  the  debtor."  ^'^  In  Tennessee  a  judgment  creates 
a  lien  upon  equitable  estates  in  land,  to  be  asserted  in  a  court  of 
chancery,  co-extensive  with  the  lien  which  at  law  exists  upon  legal 
estates,  and  which  wiU  in  like  manner  attach  to  after-acquired  equi- 
iable  realty.'*^ 

§  434.    Equity  of  Bedemption. 

It  is  generally  held  that  a  judgment  creates  a  lien  upon  an  equity 
t)f  redemption  of  real  estate  from  the  time  it  is  recorded.^^  And  a 
judgment-debtor  cannot,  by  conveying  his  equity  of  redemption  to  a 
prior  mortgagee,  cut  off  the  lien  of  a  judgment.^    So  a  judgment 


^  Auwerter  v.  Mathiot.  9  8.  &  R  402; 
Carkbuff  y.  Anderson,  8  Binn.  4;  Sem- 
ple  V.  Mown,  4  Phila.  85. 

^"'^  Unknown  Heirs  v.  Kimball,  4  Ind. 
.546,  58  Am.  Dec.  638;  Lee  ▼.  Stone,  5 
dill  &  J.  1.  23  Am.  Dec.  589;  Haley s  ▼. 
Williams.  1  Leigb,  140, 19  Am.  Dec.  743; 
Micbaux'  Admr.  v.  Brown,  10  Gratt  612; 
Roacb  v.  Bennett,  24  Mlsa.  98. 
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^  Lee  ▼.  Stone,  5  GUI  &  J.  1,  28  Am. 
Dec.  589. 

^Cbapron  v.  Cassaday,  8  Humpb. 
661. 

M*  Bank  v.  Morsell.  1  McArtbur,  155; 
Julian  V.  Beal,  26  Ind.  220;  Taylor  ▼. 
Cornelius,  60  Pa.  St.  187.  Compare 
Blair  v.  Cbamblln,  89  III.  526. 

^  Walters  ▼.  Def enbaugh,  90  UL  24L 
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obtained  against  the  owner  of  an  equity  of  redemption  in  mortgaged 
premises,  after  a  decree  of  foreclosore  bat  before  a  sale  of  the  premises 
by  the  master,  has  an  equitable  lien  upon  the  surplus  moneys  pro- 
duced by  the  sale  under  the  decree;  but  it  is  otherwise  if  the  judg- 
ment was  docketed  subsequent  to  the  sale.^*"  Where,  after  making  a 
contract  for  the  sale  of  land,  the  vendor  assigns  his  claim  for  the 
purchase-money  and  conveys  the  legal  title  to  another  as  collateral 
security  for  a  debt,  such  conveyance  is  in  legal  efifect  a  mortgage, 
and  the  vendor  has  a  right  of  redemption,  or  a  resulting  trust,  which 
is  bound  by  the  lien  of  a  judgment  subsequently  rendered  against 
him.^^  But  in  a  case  where  a  court  of  chancery,  upon  a  creditor's 
bill,  had  ordered  the  debtor  to  convey  his  realty  to.  a  receiver 
appointed  by  the  court,  it  was  held  that  a  judgment  recovered  against 
the  debtor  after  his  conveyance  to  the  receiver  did  not  create  a  lien 
upon  the  lands.^  And  in  general,  where  a  debtor  has  conveyed  an 
estate  to  trustees  upon  an  active  trust,  so  that  there  remains  in  him 
nothing  more  than  a  reversionary  equitable  interest,  and  afterwards 
a  judgment  is  recovered  against  him,  its  lien  will  not,  at  common 
law,  attach  to  such  remaining  interest  of  the  debtor*  But  in  equity 
the  judgment-creditor  is  not  without  remedy.  For,  by  filing  a  bill 
for  that  purpose,  he  may  secure  a  quati  lien,  which  will  give  him  an 
interest  in  any  surplus  which  may  remain  from  the  estate  after  dis- 
charging the  trusts  and  which  would  result  to  the  grantor's  benefit,, 
paramount  to  that  of  the  latter.^*  Thus,  at  common  law,  a  judg- 
ment is  not  a  lien  upon  real  estate  wbicli,  before  the  judgment  was 
rendered,  had  been  conveyed  to  trustees  with  a  power  of  sale  to 
secure  the  payment  of  debts  of  the  grantor  described  in  the  deed  of 
trust,^^  But  in  many  of  the  states,  under  the  statutes  or  settled 
precedents  of  the  courts,  before  adverted  to,  which  have  changed  the 


^  Sweet  V.  Jacocks.  6  Paige,  866.  81 
Am.  Dec.  262.  See  Sullivan  v.  Leckie, 
60  Iowa.  826.  14  N.  W.  Kep.  865. 

U4  EimportB  y.  Boynton.  120  Pa.  St. 
806.  14  Atl.  Rep.  186. 

UB  Chautauqua  Co.  Bank  v.  White.  6 
N.  Y.  286,  57  Am.  Dec.  442. 

^Freedman's  Savings  Co.  v.  Earle, 


110  U.  S.  710.  4  Sup.  Ct.  Rep.  226;  Bran- 
dies  ▼.  Cochrane.  112  U.  6.  844.  5  Sup. 
Ct  Rep.  194;  McFerran  y.  Davis.  70  Ga. 
661;  Schroeder  v.  Gurney.  10  Uun.  418; 
Chautauqua  Co.  Bank  v.  White,  6  N.Y. 
286.  57  Am.  Dec.  442. 

iwMorsell  v.  Bank,  91  U.  S.  857;  Mar- 
low  V.  Johnson,  81  Miss.  128. 
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ancient  role  in  regard  to  legal  liens  upon  equitable  estates^  it  is  now 
held  that  the  resulting  trust  in  favor  of  the  grantor  in  snob  a  trust 
deed  is  property  which  wDl  be  bound  by  the  lien  of  a  subsequent 
judgment,  and  that  such  lien  may  be  enforced  by  levy  and  sale  of  the 
land  subject  to  the  incumbrance  of  the  trust  deed.^  After  a  sale, 
however,  under  the  deed  of  trust,  the  debtor's  right  to  redeem  is 
removed  from  the  land  and  is  represented  by  the  surplus  in  the 
hands  of  the  trustee,  against  which  such  judgment«lien  is  continued 
and  may  be  enforced  in  equity.^*  But  if  the  judgment-creditor  suf- 
fers a  sale  to  be  made  under  the  deed  of  trust,  without  getting  out 
execution  on  his  judgment  or  otherwise  giving  the  trustee  actual 
notice  of  his  claim,  and  the  latter  pays  over  the  surplus  in  his  hands, 
after  satisfying  the  objects  of  the  trust,  to  the  grantor,  the  judgment- 
creditor  cannot  recover  in  an  action  against  the  trustee,  for  the 
latter  is  not  bound  to  search  the  records  for  possible  liens  upon  the 
fund.^*' 

§  436.    Judgment  against  Trustee. 

A  trustee  cannot  bind  land  held  under  the  trust  by  a  confession  of 
judgment.  The  lien  resulting  from  such  judgment  will  attach  to 
nothing  but  the  personal  interest,  if  any,  which  the  trustee  may 
have  in  the  estate.'"^  But  a  trustee  who,  without  the  knowledge  of 
his  cestui  que  truMt,  purchases  real  estate,  takes  the  title  in  his  own 
name,  and  pays  part  of  the  consideration  with  trust  funds  in  his 
hands  and  gives  his  own  note  and  mortgage  for  the  remainder,  has 
an  interest  in  the  land  upon  which  a  judgment  against  him  will  attach 
as  a  lien.^" 

§  436.    Land  held  under  a  Power. 

If  land  is  held  by  one  under  a  power  of  appointment  which  he 
might  exercise  for  his  own  benefit,  it  is  generally  held  that  he  has 

M8 Trimble  v.  Hunter  (N.  Car.),  10  a         "»  Warner  v.  Veltch.  3  Mo.  App.  459; 

K  Hep.  291 ;  Hale  v.  Home,  21  Gratt  Cook  v.  Dillon.  0  Iowa,  407,  74  Am.  Dea 

112;  Pahlman  ▼.  Shnmway.  24  111.  187;  854. 

Cook  V.  Dillon.  9  Iowa,  407,  74  Am.  Dec.         ^^  Huntt  v.  Townshend,  81  Md.  889. 
85f  ^Martin  y.  Baldwin,  80  Minn.  687, 

^  Cook  ▼.  DiUon,  9  Iowa.  407, 74  Am.  16  K.  W.  Hep.  449. 
Dec.  354. 
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Buch  an  interest  in  the  estate  as  will  be  bound  by  the  lien  of  a  judg- 
ment against  him.^  In  a  case  in  New  Tork^  it  appeared  that  certain 
lands  were  devised  to  trustees  upon  certain  conditions,  and  with  a 
further  provision  by  which  the  cestui  que  trust,  8.,  was  empowered 
and  authorized  to  convey  and  dispose,  by  his  last  will  and  test  amenta 
of  all  the  said  land,  or  any  part  thereof,  and  to  limit  and  appoint 
the  uses  thereof  in  such  manner  as  he  might  deem  proper.  In  case 
8.  should  die  without  having  made  such  will  and  appointment,  then 
remainder  in  fee  to  his  surviving  issue.  8.  during  his  life  conveyed 
several  portions  of  the  land  to  different  grantees,  and  died  without 
surviving  issue.  It  was  held  that  the  power  originally  given  to  S. 
was  a  general  power,  of  which  he  might  have  the  exclusive  benefit, 
and  that,  having  exercised  it,  his  interest  in  the  property  was  to  be 
deemed  assets,  upon  which  judgments  recovered  against  him  were 
equitable  liens. ^ 


»>  Brandies  y.  Cochrane,  112  U.  S.  844, 
6  Sup.  Ct  Rep.  194  In  this  case  Mat- 
thews. J.,  said:  "Prior  to  the  enactment 
of  1  &  2  Vic  c.  110.  it  was  settled  in 
England  that  at  law  a  Judgment  against 
the  party  having  a  power  of  appoint- 
ment, with  the  estate  vested  in  him  un- 
til and  in  default  of  appointment,  was 
defeated  by  the  subsequent  execution 
of  the  power  in  favor  of  a  mortgagee. 
Doe  V.  Jones.  10  B.  &  C.  459;  Tunstall 
V.  Trappes.  8  Sim.  286, 800.  And  it  was 
held  to  be  immaterial  that  the  purchas- 
er had  notice  of  the  Judgment;  Eaton 
y.  Sanzter.  6  Sim.  617;  or  that  a  portion 
of  the  purchase-money  was  set  aside  as 
an  indemnity  against  it  Skeeles  v. 
Shearly,  8  Sim.  158,  8.  c.  on  appeal,  8 
Mvl.  &  Cr.  112.  In  that  case,  bir  John 
Leach,  the  vice-chancellor,  decided  that 
the  effect  of  the  transmission  of  the  es- 
tate by  appointment  was,  that  the  ap- 
pointee takes  it  in  the  same  manner  as 
if  it  had  been  limited  to  him  by  the 
deed  under  which  the  appointor  takes 
in  default  of  appointment,  and,  conse- 


quently, free  and  disconnected  from 
any  interest  which  the  appointor  had 
in  the  tenements  in  default  of  appoint- 
ment; that,  as  the  appointee  is  in  no 
sense  the  assignee  of  the  appointor,  he 
cannot  be  affected  by  Judgments  which 
affect  only  the  estate  and  interest  of 
the  appointor,  and.  that  being  so.  the 
circumstance  of  his  having  notice  of 
such  Judgments  is  immaterial.  The 
statute  of  1  &  2  Vic.  c.  110,  altered  the 
law  in  this  respect,  by  making  Judg- 
ments an  actual  charge  on  the  debtor's 
property,  where  he  has,  at  the  time  the 
Judgment  is  entered  up,  or  at  any  time 
afterward,  any  disposing  power  over  it, 
which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own 
benefit;  so  that  it  would  continue  to 
bind  the  property,  notwithstanding  any 
appointment.  2Sugden  on  Powers,  7th 
Lond.  Ed.  88;  Burton  on  Real  Property, 
8th  Lond.  Ed.  288;  Hotham  v.  Somei- 
ville,  9  Beav.  68. " 

iMTallmadge  v.  Sill,  21  Barb.  84. 
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§  437.    Judgment  against  Cestui  Que  Trust. 

The  equitable  estate  or  interest  of  a  cestui  que  trust  in  a  dry  or 
passive  trost  merely,  is  liable  to  execution  and  sale  on  a  judgment 
recovered  against  him.^*  But  in  this  country  generally,  in  the 
absence  of  a  statute  changing  the  rule  of  the  common  law,  a  ]udg« 
ment  is  not  a  lien  on  the  interest  or  estate  of  the  beneficiary  in  an 
active  trust,  nor  is  there  any  remedy  at  law  to  enforce  the  payment 
of  a  judgment  out  of  such  interest  or  estate.'^  The  creditor  may 
indeed  obtain  relief  upon  a  bill  in  equity,  but  the  ground  of  the  juris- 
diction is  not  that  of  a  lien  or  charge  arising  by  virtue  of  the  judg- 
ment itself,  but  of  an  equity  to  enforce  satisfaction  of  the  judgment 
by  means  of  an  equitable  execution. ^^  In  an  early  Virginia  case,  it 
appeared  that  a  deed  of  marriage  settlement  vested  certain  real  estate 


iwx)oe  dem.  McMallen  v.  Lank,  4 
Houst.  (Del.)  648. 

i^^Flanagin  v.  Daws,  %  Honst.  (DeL) 
476;  Beckett  v.  Dean,  57  Miss.  282. 

^*7  Freedman's  Savings  &  Trust  Co.  v. 
Earle,  110  U.  S.  710. 4  Sup.  Ct.  Kep.  226. 
In  delivering  the  opinion  of  the  court 
in  this  case,  Matthews,  J.,  observed: 
"At  common  law  executions  upon  judg- 
ments could  not  be  levied  upon  estates 
merely  equitable,  because  courts  of  law 
did  not  recognize  any  such  titles  and 
could  not  deal  with  them.  They  could 
not  be  levied  upon  the  estate  of  the 
trustee  when  the  Judgment  was  against 
the  cestui  que  trust  for  the  same  reason; 
and  when  the  judgment  was  against  the 
trustee,  if  his  legal  estate  should  be  lev- 
ied on,  the  execution-creditor  could  ac- 
quire no  beneficial  interest,  and  if  the 
levy  tended  injuriously  to  affect  the  in- 
terest of  the  cestui  que  trust,  the  latter 
would  be  entitled  to  relief,  by  injunc- 
tion or  otherwise,  in  equity.  Lewin  on 
Trusts,  181,  186;  2  Spence,  £q.  Jur.  89. 
But  as  courts  of  equity  regarded  the 
cestui  que  trust  as  the  true  and  beneficial 
owner  of  the  estate,  to  wbose  uses,  ac- 
cording to  the  terms  of  the  trust,  the 
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legal  title  was  made  subservient,  to  in 
its  eyes  the  estate  of  the  cestui  que  trust 
came  to  be  invested  with  the  same  in- 
cidents and  qualities  which  In  a  court 
of  law  belonged  to  a  legal  estate,  so  far 
as  consistent  with  the  preservation  and 
administration  of  the  trust  This  was 
by  virtue  of  a  principle  of  analogy, 
adopted  because  courts  of  equity  were 
unwilling  to  interfere  with  the  strict 
course  of  the  law,  except  so  far  as  was 
necessary  to  execute  the  just  intentions 
of  parties,  and  to  prevent  the  forms  of 
law  from  being  made  the  means  and  in- 
struments of  wrong,  injustice,  and  op- 
pression. Thus  equitable  estates  wen 
held  to  be  assignable  and  could  be  con- 
veyed or  devised,  were  subject  to  the 
rules  of  descent  applicable  to  legal  es- 
tates, to  the  tenancy  by  the  curtesy, 
though  not  to  dower,  by  an  anomalous 
exception  afterwards  corrected  by  stat- 
ute 8  &  4  Will.  4.  c.  105;  and  were  ordi- 
narily governed  by  the  rules  of  law 
which  measure  the  duration  of  the  en- 
joyment or  regulate  the  devolution  or 
transmission  of  estates;  so  that,  in 
genera],  whatever  would  be  the  rule  of 
law,  if  it  were  a  legal  estate,  was  mp- 


Ch.  16] 


LIEN   OF  JUDGMENTS. 


§437 


in  a  trustee,  in  trust  to  pay  the  wife  an  annuity  out  of  the  profits, 
and«  subject  to  the  annuity,  in  trust  for  the  grantor's  son.  The 
annuitant  being  yet  alive,  a  creditor  of  the  son  recovered  judgment 
against  him  and  brought  a  bill  in  equity  to  subject  the  son's  equi- 
table interest  in  the  estate  to  the  debt.  It  was  held  that  such  equi- 
table interest  could  not  be  taken  in  execution  at  law,  but  that  it  was 
bound  by  the  judgment  in  equity,  and  would  be  applied  to  the  satis- 
faction of  the  debt;  but  as  the  annuitant  was  yet  living  and  could 
not  be  compelled  to  take  a  gross  sum  in  satisfaction  of  the  annuity, 
and  as  the  trustee  was  to  hold  the  subject  and  pay  the  annuity  out 
of  the  profits,  equity  ought  not  to  direct  an  out  and  out  sale  of  the 
debtor's  interest  subject  to  the  annuity,  but  ought  only  to  direct  the 
application  of  the  surplus  of  profits  as  they  accrue,  after  paying  the 
annuity,  to  the  debt.'^  In  Indiana,  judgments  are  by  statute  liens 
on  lands  held  in  trust  for  the  judgment  debtor  in  their  chronological 


plied  by  the  court  of  chancery  by  anal- 
ogy to  a  trust  estate.  1  Spence,  £q. 
Jur.  502.  When  the  object  of  the  bill 
is  to  obtain  satisfaction  of  the  Judg- 
ment, by  a  sale  of  the  equitable  estate, 
it  must  be  alleged  that  execution  has 
been  issued.  This  is  not  supposed  to 
be  necessary  wholly  on  the  ground  of 
showing  that  the  Judgment-creditor 
has  exhausted  his  remedy  at  law;  for, 
if  so.  it  would  be  necessary  to  show  a 
return  of  the  execution  unsatisfied, 
which,  however,  is  not  essential.  Le- 
win  on  Trusts,  518.  But  the  execution 
must  be  sued  out;  for  if  the  estate 
sought  to  be  subjected  is  a  legal  estate, 
and  subject  to  be  taken  in  execution, 
the  ground  of  the  Jurisdiction  in  equi- 
ty is  merely  to  aid  the  legal  right  by  re- 
moving obstacles  in  the  way  of  its  en- 
forcement at  law;  Jones  v.  Green,  1 
Wall.  880;  and  if  the  estate  is  equitable 
merely,  and  therefore  not  subject  to  be 
levied  on  by  an  execution  at  law.  the 
Judgment-creditor  is  bound,  neverthe- 
less, to  put  himself  in  the  same  position 
as  if  the  estate  were  legal,  because  the 
action  of  the  court  converts  the  estate, 


so  as  to  make  it  subject  to  an  execution, 
as  if  it  were  legal.  The  ground  of  the 
Jurisdiction,  therefore,  is  not  that  of  a 
lien  or  charge  arising  by  virtue  of  the 
judgment  itself,  but  of  an  equity  to  en- 
force satisfaction  of  the  judgment  by 
means  of  an  equitable  execution.  And 
this  it  effects  by  a  sale  of  the  debtor's 
interest  subject  to  prior  incumbrances, 
or  according  to  circumstances,  of  the 
whole  estate,  for  distribution  of  the 
proceeds  of  sale  among  all  the  incum- 
brancers according  to  the  order  in 
which  they  may  be  entitled  to  partici- 
pate. Sharpe  v.  Earl  of  Scarborough, 
4  Yes.  588.  It  is  to  be  noted,  therefore, 
that  the  proceeding  is  one  instituted  by 
the  Judgment- creditor  for  his  own  in- 
terest alone,  unless  he  elects  to  file  the 
bill  also  for  others  in  a  like  situation, 
with  whom  he  chooses  to  make  com- 
mon cause;  and  as  no  specific  lien  arises 
by  virtue  of  the  Judgment  and  execu- 
tion alone,  the  right  to  obtain  satisfac- 
tion out  of  the  specific  property  sought 
to  be  subjected  to  sale  for  that  purpose 
dates  from  the  filing  of  the  bill. " 
iwCoutts  V.  Walker,  2  Leigh.  268. 
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order,  and  a  janior  judgment  obtains  no  priority  by  a  decree  in  equity 
subjecting  the  lands  to  execution  to  satisfy  it,  where  the  plaintiff  in 
the  senior  judgment  is  not  a  party.^ 


§  438.    Interest  of  Vendor  under  Executory  Contract. 

Where  the  owner  of  land  executes  an  agreement  for  the  sale  and 
conveyance  of  the  same,  he  continues  to  be  the  legal  owner  so  long 
as  any  part  of  the  purchase-money  conditioned  in  the  contract 
remains  unpaid,  and  his  interest  in  the  estate  (which  is  the  fee,  sub- 
ject to  the  equitable  right  of  the  vendee)  is  bound  by  the  lien  of  a 
judgment  duly  docketed  against  him  after  the  execution  of  the  agree* 
ment,  but  before  the  execution  of  a  deed;  and  on  a  sale  under  such 
judgment,  the  sheriff's  vendee  succeeds  to  the  precise  situation  of 
the  original  vendor,  and  becomes  entitled  to  require  and  receive  pay- 
ment of  the  balance  of  the  purchase-money.^  Since,  however,  the 
lien  of  a  judgment  attaches  only  to  the  real  and  effective  interest  of 
the  debtor,  and  is  subject  to  all  prior  rights  and  equities,  it  can  never 
operate  to  pass  any  greater  or  more  extensive  estate  than  the  debtor 
himself  could  have  transferred  by  his  voluntary  alienation.  Hence, 
in  the  case  supposed,  the  equitable  right  of  the  vendee  to  require  a 
conveyance  upon  fulfilling  his  part  of  the  contract  is  not  cut  out  or 
set  aside  by  the  attaching  of  the  judgment-lien.  No  matter  into 
whose  hands  the  legal  title  may  pass  by  sale  under  execution,  the 
vendee's  claim  remains  the  same.  And  the  execution  purchaser's 
interest  is  limited  to  the  amount  of  purchase-money  remaining  due, 
after  payment  of  which  he  must  convey  the  legal  title.*^^    In  this 


"•Maxwell  ▼.  Vaught,  96  Ind.  186. 

s^MiDDeapolis  &  St.  Louis  R.  Co.  v. 
W^ilson,  26  Minn.  882;  Young  v.  Dev- 
ries,  31  Gratt.  804;  Stewart  v.  Coder.  11 
Pa.  St.  90;  Watb  v.  Jackson.  19  Ga.452; 
Gaar  v.  Lockridge.  9  Ind.  92;  McMuIlen 
V.  Wenner.  16  Serg.  &  R.  18.  16  Am. 
Dec  548;  Fa««holt  y.  Reed.  16  Serg.  & 
R  266;  Lefferson  v.  Dallas.  20  Ohio  St 
68;  Filley  ▼.  Duncan.  1  Nebr.  184.  98 
Am.  Dec  387;  Uhl  v.  May.  5  Nebr.  157; 
Courtnay  v.  Parker,  16  Nebr.  811, 20  N. 
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W.  Rep.  120  (8.  a  31  Nebr.  583,  83  N. 
W.  Rep.  263);  Coolbaugh  ▼.  Roemer.  80 
Minn.  434.  15  N.  W.  Rep.  869;  Wells  t. 
Baldwin.  28  Minn.  408.  10  N.  W.  Rep. 
427.  Per  contra.  Woodward  v.  Dean. 
46  Iowa.  499;  Hampson  v.  Edelen,  8 
Ear.  &  J.  64.  8  Am.  Dec  530;  George- 
town ▼.  Smith,  4  Cranch  C.  C.  03; 
Moore  y.  Byers,  65  N.  Car.  240;  Money 
V.  DoTsey,  7  Sm.  &  Mar.  15. 

»i  Filley  v.  Duncan.  1  Nebr.  184,  03 
Am.  Dec.  887;  Moyer  ▼.    Hinman,  17 
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divided  condition  of  the  tiile,  judgments  against  vendor  and  vendee 
respeotiveljy  by  their  di£Ferent  creditors,  bind  the  right  of  each  in  the 
land,  whether  legal  or  equitable.*^  Now  it  is  evident  that  three  cases 
may  arise,  according  to  the  situation  of  the  parties  in  reference  to 
the  payment  of  purchase-money  at  the  date  of  the  docketing  of  the 
judgment.  For  either  the  whole  of  the  price  may  have  been  paid  at 
that  time»  or  none  of  it,  or  a  part  only.  And  these  three  cases, 
though  presenting  somewhat  different  features,  are  all  governed  by 
the  same  general  principle.  In  the  first  place,  if  the  whole  of  the 
purchase-money  has  been  paid  by  the  vendee  at  the  time  judgment 
is  entered  against  the  vendor,  the  lien  will  indeed  attach  upon  the 
title  still  remaining  in  the  latter  (until  the  execution  of  the  deed), 
but  it  could  pass  no  real  or  beneficial  interest  in  the  land.  The  pur- 
chaser at  sheriff's  sale  under  the  judgment  would  acquire  nothing 
but  the  naked  legal  title,  which  he  would  hold  in  trust  for  the  vendee, 
and  which  he  must  convey  upon  demand  or  at  the  time  stipulated  in 
the  agreement.*^  Similarly,  if,  by  the  agreement,  the  whole  pur- 
chase-money is  to  be  applied  to  the  discharge  of  judgments  prior  to 
the  agreement,  and  is  so  applied,  a  judgment  subsequent  to  the 
agreement  is  not  binding  on  the  land.^  In  the  next  place,  although 
none  of  the  purchase-money  has  been  paid,  yet  the  contract  of  sale 
will  give  the  vendee  an  equitable  interest  in  the  estate  which  is  not 
to  be  displaced  by  a  subsequent  judgment-lien  against  the  vendor.^ 
The  purchaser  at  an  execution  sale  under  the  judgment  would  take 


Barb.  187.  "The  equitable  UUe  of  the 
yendee  m  a  contract  for  the  purchase 
of  land,  made  in  good  faith  and  for  a 
full  and  adequate  consideration,  is  su- 
perior  to  the  lien  of  a  Judgment-cred- 
itor whose  Judgment  is  recovered  with 
notice,  actual  or  constructive,  of  such 
contract  The  judgment  is  a  technical 
lien  upon  the  land,  subject  to  the  con- 
tract, because  the  legal  title  rests  in  the 
vendor,  but  to  be  enforced  only  against 
the  interest  of  the  latter  to  the  extent 
of  the  unpaid  purchase-money.  Upon 
the  fulfillment  of  the  contract  by  the 
parties  thereto  such  lien  ceases,  and  is 
as  effectually  cut  out  as  if  the  deed  had 


been  executed  at  the  date  of  the  con- 
tract The  Judgment-debtor,  having 
no  lien,  cannot  afterwards  apply  to  a 
court  of  equity  to  redeem  from  a  prior 
mortgage.'"  Berry  hill  v.  Potter  (Minn.), 
44  N.  W.  Rep.  261. 

^^  Chahoon  v.  Hollenback,  16  Serg.  & 
R.  '425.  16  Am.  Dec.  587. 

«•  Manly  v.  Hunt.  1  Ohio.  257;  Louns- 
bury  V.  Purdy,  11  Barb.  490;  Thomas  v. 
Kennedy,  24  Iowa.  897. 

»«  Foster  v.  Foust  2  Serg.  &  R.  11. 

'^Hampson  v.  Edelen,  2  Uarr.  &  J. 
64,  8  Am.  Dec.  580;  Lane  v.  Ludlow,  8 
Paine,  591. 
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the  legal  title,  bat  he  would  take  it  charged  with  the  contract  of  Bale, 
and  ooald  demand  from  the  vendee  no  more  than  the  stipulated 
price.  In  the  third  place,  if  a  part  of  the  purchase-money  has  been 
paid  and  the  purchaser's  note  given  for  the  balance,  the  lien  of  a 
judgment  will  still  attach  to  the  vendor's  interest.^  Tet  if  the  note 
given  for  such  balance  of  price  is  passed  away,  before  maturity,  to  a 
bona  fide  holder  for  value  without  notice,  and  is  duly  paid  in  his  hands 
(no  injunction  preventing  either  of  these  acts  being  done),  then  the 
vendor  has  no  longer  any  interest  in  the  property,  and  the  lien  is 
gone.^  An  exception  to  the  rule  is  sometimes  based  npon  the  fact 
of  possession  in  the  vendee.  Thns  it  has  been  held  that  land  in  the 
possession  of  a  vendee  under  a  valid  contract  to  purchase  cannot  be 
sold  as  the  property  of  the  vendor  under  judgments  which  did  not 
obtain  liens  nntil  after  the  contract  was  made.'*'*  At  any  rate,  it 
appears  to  be  well  settled  that  the  docketing  of  the  judgment  is  not 
notice  of  the  lien  to  the  purchaser  in  possession,  since,  after  he  has 
taken  his  contract  for  the  purchase,  he  is  not  bound  to  keep  the  ran 
of  the  dockets;  and  payments  subsequently  made  by  him  to  the  judg- 
ment-debtor, pursuant  to  the  contract,  without  actual  notice  of  the 
judgment,  are  valid  as  against  its  lien  upon  the  land.^  If  the  prem- 
ises are  sold  at  sheriff's  sale,  on  a  judgment  against  the  vendor 
entered  before  the  date  of  the  contract  for  a  sum  exceeding  the  amount 
the  vendee  was  to  pay,  the  latter  is  entitled  to  the  surplus,  in  prefer- 
ence to  a  creditor  of  the  vendor  whose  judgment  was  obtained  after 
the  date  of  the  articles.^ 


»e  Bell  y.  McDuffle,  71  Gs.  264. 

w  Riddle's  Appeal  (Pa,).  7  Atl.  Rep. 
282.  In  Moore  v.  Byers.  66  H.  Car.  240, 
it  was  held  that  where  a  vendor  of  land 
receives  part  of  the  purchase-money 
and  takes  notes  for  the  residue  thereof, 
retaining  the  title  until  such  notes  shall 
be  paid,  and  afterward  a  Judgment  is 
obtained  against  him,  and  he  then  dies, 
such  judgment  will  not  be  a  lien  upon 
the  land  or  the^  notes  in  the  hands  of 


his  ezecntors.  but  the  notes,  when  col- 
lected, will  be  assets  for  the  payment 
of  debts. 

so^Adickes  v.  Lowry,  16  a  Car.  128; 
Elwell  T.  Hitchcock  (Eans.).  21  Pac 
Rep.  109. 

«»Moyer  v.  Hinman,  13  N.  Y.  180; 
Parks  ▼.  Jackson,  11  Wend.  442,  25  Am 
Dec  656. 

"0  Biter's  Appeal.  26  Pa.  St.  178; 
Crouse's  Appeal,  28  Pa.  St  139. 
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§  439.    Interest  of  Vendee  under  Executory  Contract. 

In  regard  to  the  interest  of  the  vendue  in  an  executory  eontraci 
for  the  sale  of  lands,  it  must  be  remembered  that  his  estate  is  equi- 
table merely,  the  legal  title  remaining  in  the  vendor,  and  conse- 
quently, at  common  law,  it  would  not  be  subject  to  levy  and  sale  on 
execution.  But.  as  we  have  already  seen,^  the  common  law  rule 
as  to  judgment-liens  on  equitable  interests  has  been  modified  in 
many  of  the  states  by  statutes.  Hence  it  is  held,  in  several  juris- 
dictions, that  where  a  vendee  of  land  has  paid  part  of  the  purchase- 
money  and  holds  a  bond  for  title,  but  has  not  yet  received  a  convey- 
ance, he  has  acquired  such  an  interest  in  the  land  as  will  be  bound 
by  the  lien  of  a  judgment  against  him.*"  Of  course  an  execution- 
purchaser  of  such  interest  would  succeed  to  the  precise  situation  of 
the  judgment-debtor,  and  would  be  entitled  to  demand  a  deed  from 
the  original  vendor  upon  complying  with  the  terms  of  the  original 
contract,  but  would  take  no  higher  or  greater  interest.  On  the  other 
hand,  in  some  few  of  the  states,  either  in  pursuance  of  the  common 
law  doctrine  or  by  express  provision  of  the  statutes,  it  is  held  thai 
the  interest  of  a  debtor  in  a  contract  for  the  purchase  of  lands  can- 
not be  sold  on  an  execution  against  him,  but  the  remedy  of  the  judg- 
ment-creditor is  by  a  suit  in  equity,  after  his  execution  at  law  has 
been  returned  unsatisfied."'  It  is  also  held  that  a  conveyance  with 
covenant  of  title  made  by  a  grantor  who  has  a  bond  for  a  deed,  and 
before  he  obtains  the  legal  title,  vests  the  legal  title  in  the  grantee 
eo  instanti  when  the  grantor  obtains  it,  and  there  is  no  space  of 
time  in  which  the  lien  of  a  judgment  obtained  against  such  grantor,, 
after  the  conveyance  was  made,  can  attach  against  the  land.*'* 


ai  Supra,  §  488. 

SIS  Adams  v.  Harris,  47  Miss.  144;  Fos- 
ter's Appeal,  8  Pa.  St.  79;  Auwerter  v. 
Mathiot,  9  Serg.  &  R.  402;  Catlin  v. 
Robinson.  2  Watts,  873;  Ralston  y. 
Field,  82  Qa.  458;  Coombs  v.  Jordan,  8 
Bland,  284,  22  Am.  Dec.  286;  Jackson 
V.  Parker,  9  Cow.  73;  Russell's  Appeal, 
15  Pa.  St  819;  Pugh  v.  Good.  8  Watts  & 
8.  56,  87  Am.  Dec.  684;  Waters's  Ap> 
peal,  85  Pa.  St.  528,  78  Am.  Dec  854; 


Rand  v.  Garner,  75  Iowa,  811,  89  N.  W. 
Rep.  515. 

M»  Ellsworth  V.  Cuyler.  9  Paige,  418; 
Boughton  V.  Bank  of  Orleans,  2  Barb. 
Ch.  458;  Cooper  v.  Cutshall,  1  Smith 
(Ind.),  128;  Gentry  v.  Allison,  20  Ind. 
481;  Roddy  v  Elam,  12  Rich.  £q.  848. 

»•  Lamprey  v.  Pike,  28  Fed.  Rep.  80. 
Compare  Van  Camp  v.  Peerenboom,  14 
Wis.  65. 
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§  440.    Estates  successively  Conveyed. 

A  judgment-creditor  cannot  enforce  bis  lien  against  the  land  of  a 
subsequent  purobaser  so  long  as  there  are  other  lands  of  the  debtor 
sufficient  to  satisfy  the  judgment.^  And  where  lands  subject  to  the 
lien  of  a  judgment  have  been  sold  or  incumbered  by  the  owner  at  dif- 
ferent times  to  different  purchasers,  there  is  no  contribution  among 
the  successive  purchasers,  but  the  various  tracts  are  liable  to 
the  satisfaction  of  the  judgment  in  the  inverse  order  of  their  alien- 
ation or  incumbrance,  the  land  last  sold  being  first  chargeable.  In 
such  case,  the  equities  between  the  several  purchasers  are  equal,  yet 
the  first  purchaser,  having  the  prior  equity,  is  preferred.*^*  A  judg- 
ment-creditor, having  by  his  conduct  waived  or  lost  his  right  to  sub- 
ject the  land  first  liable  to  satisfy  his  judgment,  is  not  entitled  to 
subject  the  lands  next  liable  for  the  whole  amount  of  his  judgment, 
but  only  for  the  balance  after  crediting  thereon  the  value  of  the  land 
first  liable."' 

Pabt  IY.     Date  of  thb  LIen. 

§  441.    Common  Law  Bule. 

It  was  the  rule  of  the  common  law  (and  this  rule  still  obtains  in 
some  of  the  states)  that  the  judgments  of  a  court  of  record  all  relate 
back  to  the  first  day  of  the  term  and  are  considered  as  rendered  on 
that  day ;  and  therefore  their  lien  will  attach  to  the  debtor's  realty 
from  the  beginning  of  the  term,  and  will  override  a  conveyance  or 
mortgage  made  on  the  second  or  any  succeeding  day,  although 
actually  prior  to  the  rendition  of  the  judgment.*"    "This  general 


s^  James  v.  Hubbard,  1  PaigCp  228. 

^^  Savinffs  Bank  v.  Cresswell,  100  U. 
8.  680:  Relfe  v.  Bibb.  48  Ala.  519;  Me- 
OluDg  V.  Beirne,  10  Leigh,  894,  84 
Am.  Dec.  789  (overruling  Beverley  v. 
Brooke,  2  Leigh,  425);  I^ailer  y.  Stan- 
ley, 10  Serg.  &  K.  450,  18  Am.  Dec.  691; 
Clowes  V.  Dickenson,  5  Johns.  Ch.  285; 
Rodgers  v.  McCluer,  4  Gratt.  81, 47  Am. 
Dec.  715;  Bank  of  Hamburg  v.  How- 
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ard,  1  Strobh.  £q.  173;  James  T.  Hub- 
bard, 1  Paige,  228;  Merritt  v.  RIchey. 
97  Ind.  286;  Day  v.  PaUerson.  18  Ind. 
114;  Sidener  ▼.  White,  46  lud.  588; 
Houston  T.  Houston,  67  Ind.  276;  Jones 
▼.  Myrick,  8  Gratt  179. 

o^  Jones  V.  Myrick,  8  Gratt.  179. 

»« Johnson  t.  Smith.  2  Burr.  967; 
Bragner  v.  Langmead.  7  T.  R.  20;  Wag- 
home  Y.  Langmead,  1  Bos.  &  PoL  571; 
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principle  of  the  eommon  law,  like  many  otben,  is  of  such  remote 
antiquity,  and  so  long  recognized  without  dispute,  that  the  reasons 
and  policy  on  which  it  was  founded  are,  in  a  great  degree,  left  to  con- 
jecture. One  reason  is  assigned  arguendo  in  the  case  of  Wynne  v. 
Wynne  [1  Wils.  89]  cited  at  the  bar :  that  all  the  suitors  whose  cases 
are  in  such  a  situation  as  to  entitle  them  to  a  judgment  on  the  first 
day  of  the  court  ought  to  be  in  the  same  situation,  and  none  to  have 
any  advantage  over  another,  and  as  it  is  impossible  for  tbe  court  to 
give  judgment  in  all  such  cases  in  one  day,  the  only  means  of  put- 
ting them  upon  a  footing  of  equality  is  to  refer  all  given  in  the  same 
term  to  the  first  day,  and  give  them  the  same  effect  as  if  they  were 
really  so.  Another  reason  may  have  been  to  prevent  debtors  from 
withdrawing  their  property  from  the  effect  of  judgments  against  them 
by  alienations  made  after  it  was  known  that  in  the  course  of  the 
term  a  judgment  would  pass.  Whatever  was  the  foiindation  of  tbe 
rule,  it  operated  uniformly  as  between  different  creditors,  and  the 
creditors  of  and  purchasers  from  the  debtor,  without  any  exception, 
so  far  as  I  have  been  able  to  discover,  until,  the  case  of  purchasers 
was  provided  for  by  the  statute  29  Car.  2,  c.  3,  §  14,  which  required 
that  the  true  date  of  all  judgments  should  be  noted  on  the  margin  of 
the  roll,  and  provided  that  they  should  bind,  as  to  purchasers,  only 
from  such  date.  Before  that  statute,  judgments  confessed  in  vaca- 
tion, under  powers  of  attorney  previously  given  for  that  purpose, 
related  to  the  first  day  of  the  preceding  term  and  overreached  inter- 
mediate alienations.  To  remedy  this  mischief — of  allowing  judg- 
ments confessed  under  powers  of  attorney,  when  no  previous  suit 
was  depending,  to  overreach  intermediate  alienations — was  the  chief 
object  of  the  provision  of  the  statute  on  that  subject,  as  appears  by 

its  preamble But  cases  might  occur  in  which  judgments  might 

be  rendered  during  a  term  which  could  not  by  possibility  relate  to  the 

Pann  v.  AtkinBon,  WiUes.  487;  Odeo  v.  643;  Colt  v.  Du  Bois.  7  Nebr.  891;  Mut- 

Woodward.  2  Ld.  Raym.  766;  Robinson  nal  Assurance  8oc.  v.  Stanard,  4  Munf. 

V.  Tonge.  8  P.   Wms.  897;   Farley  v.  689;  Brockenbrough  v.  Brockenbrough. 

Lea,  4  Dev.  &  Bat.  169.  82  Am.  Dec  81  Gratt.  580;  Hooton  v.  Will.  1  Dall. 

680;  Foust  v.  Trice.  8  Jones,  494;  Hard-  450;  Sturgess  v.  Bank  of  Cleveland.  3 


ing  Y.  Spivey.  8  Ired.  68;  Skipwith  y.     McLean,  140. 
Cunningham.  8  Leigh,  271;  81  Am.  Dec. 
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first  day;  as  where  it  appears  that  the  plaintiff's  case  was  not  in  a 
condition  for  a  judgment  on  the  first  day,  if  the  court  had  been  pre- 
pared to  hear  it,  and  some  further  proceeding  was  indispensably 
necessary  to  mature  his  case  for  judgment.     Wynne  v.  Wynne,  1 

Wils.  42;  Swann  v.  Broome,  8  Burr.  1596 These  are  the  only 

adjudged  cases  I  have  met  with  in  which  exceptions  have  been 
allowed  to  the  general  rule,  and  they  are  founded  upon  obviously 
good  reasons,  that  might  very  well  apply  to  all  cases  in  which  it 
appeared  that  the  plaintiff's  case  could  not  be  matured  for  judgment 
on  the  first  day  of  the  term.'*''* 

§  442.    Exceptions  to  the  Bule. 

The  principal  exceptions  to  this  rule  of  the  common  law  have 
been  already  mentioned,  in  the  decision  quoted  in  the  preceding 
section,  and  the  authorities  are  generally  in  harmony  with  the  con- 
clusions there  reached.  Thus  it  is  agreed  that  the  rule  does  not 
apply  to  a  judgment  rendered  during  the  term  in  a  case  which  was 
in  such  a  condition  that  the  judgment  could  not  have  been  given  on 
the  first  day  of  the  term.**^  And  at  a  very  early  day,  it  was  held 
that,  as  between  creditors,  judgments  by  confession  do  not  relate  to 
the  preceding  term,  but  take  priority  according  to  the  times  of  their 
entry.*"  In  North  Carolina  it  has  been  adjudged  that  a  rule  of 
court,  that  all  judgments  docketed  during  the  term  ''shall  be  deemed 
to  be  docketed  on  the  first  day  of  the  term,**  makes  them  relate  to 
the  first  day  even  when  the  judge  fails  to  open  court  on  that  day.^ 
But  on  the  other  hand,  in  Virginia,  it  is  considered  that  the  lien  dates 
only  from  the  first  day  on  which  the  court  is  actually  in  session.^ 
So,  in  Ohio,  a,  mortgage  handed  in  for  record  on  the  first  day  of  the 
term  of  court,  but  before  the  court  actually  convened,  was  held  to 
prevail  against  the  lien  of  a  judgment  recovered  at  the  same  term. 
The  court  said :  '*At  what  time,  then,  does  a  term  of  court  begin?  It 

«»  Coutts  V.  Walker,  2  Leigh,  268.  «i  Welsh  v.  Murray.  4  Dall.  820. 

"» Swann   v.  Broome,  8  Burr.  1596;  ""  Norwood  v.  Thorp,  64  N.  Car.  688^ 

Yates  V.  Robertson,  80  Va.  475;  With-  «aSkipwith  v.  Cunningham,  8  Leigh, 

ers  V.  Carter,  4  Gratt.  407,  50  Am.  Dec.  271,  81  Am.  Dec  642. 
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cannot  be  said  that  a  term  of  oonrt  commences  before  the  jadges 
authorized  to  hold  court  have  convened.  There  can  be  no  term  of 
coart  unless  there  is  a  court.  If  judgments  attach  only  as  liens  from 
the  beginning  of  the  term  of  court,  they  attach  from  the  time  on  the 
first  day  of  the  term  at  which  the  court  was  duly  organized  and 
opened. "  ^  As  against  intervening  purchasers,  it  may  be  regarded  as 
settled  that  the  lien  of  a  sabsequent  judgment  will  not  attach,  justice 
forbidding  that  in  such  a  case  it  should  relate  back  to  a  time  anterior 
to  the  conveyance.*^    And  in  at  least  one  state  the  common  law  rule 


»FolIett  V.  Hall.  16  Ohio.  111.  47 
Am.  Dec  805;  Holliday  v.  Franklin 
Bank,  16  Ohio,  688. 

^  Morgan  v.  Sims.  26  Ga.  283;  Pope 
▼.  Brandon,  2  Stew.  401,  20  Am.  Dec. 
40.  In  the  case  last  cited  it  was  said: 
**The  deed  of  assignment  to  the  plain- 
tiff bears  date  on  the  day  when  the 
term  of  this  conrt  commenced  at 
which  the  Judgment  in  favor  of  the 
Messrs.  Brandon  was  rendered;  but  the 
judgment  was  not  rendered  until  the 
^rst  day  of  February,  more  than  twen- 
ty days  thereafter.  From  these  facts 
it  is  argued  for  the  defendants  that  the 
judgment  relates  retrospectively  to  the 
first  day  of  the  term,  and  from  that 
period  created  a  lien  on  the  real  prop- 
erty of  the  bank  in  favor  of  the  Messrs. 
Brandon,  which  it  was  not  competent 
for  the  bank  to  divest  by  its  transfer  on 
that  or  any  succeeding  day.  It  is  a 
well  settled  rule  of  the  common  law 
that  a  Judgment  operates  to  restrain 
the  control  of  the  debtor  over  his  real 
-estate  so  as  to  defeat  its  satisfaction; 
but  this  rule,  it  is  believed,  does  not 
give  to  a  Judgment  a  retrospective  op- 
eration against  a  bona  fide  assignee. 
The  reason  of  the  rule  is  founded  upon 
the  supposition  that  the  proceedings  of 
a  court  of  record  are  of  public  notoriety, 
and  that  he  who  purchases  real  estate 
after  Judgment  purchases  with  a  knowl- 
edge of  its  existence.  To  give  effect 
to  purchases  under  such  circumstances 
would  be  a  fraud  upon  the  Judgment- 


creditor.  The  reason,  it  is  apparent, 
will  not  extend  to  give  Judgments  a 
lien  from  a  period  of  time  anterior  to 
their  rendition,  for  until  then  the  pur- 
chaser cannot  be  advised  of  its  exist- 
ence, and  consequently  cannot  be  held 
to  have  purchased  in  fraud  of  a  Judg- 
ment-creditor. Ceisante  ratUnu  ces$at 
ipsa  Ux,  The  argument  of  the  retro- 
spective influence  of  Judgments  is 
predicated  upon  the  idea  that  as  the 
whole  term  is  considered  in  law  as  but 
one  day,  everything  done  during  the 
term  must  relate  to  its  commencement. 
This  conclusion  does  not  necessarily 
follow.  It  is  true  that  the  term  of  a 
court  is  for  some  purposes  but  one  day; 
as  a  plea  put  in  on  the  last  day  of  the 
term  is  a  plea  of  the  first  day  of  the 
term,  and  upon  this  idea  of  continued 
sitting  of  the  court.  Judges  may  alter 
and  amend  their  Judgments  in  the  same 
term.  This  fiction,  like  all  others 
which  the  law  acknowledges,  is  de- 
signed to  advance,  but  never  to  defeat, 
the  purposes  of  Justice.  In  Jictione 
juris  semper  consistit  cBquiias.  To  give  a 
retroactive  effect  to  a  Judgment  would 
be  rather  subversive  than  promotive  of 
Justice,  as  a  purchaser  could  not  be 
constructively  advised  of  it,  until  it 
had  an  actual  existence.  So  particular 
have  the  courts  been  in  adjusting  the 
question  of  priority  between  the  fair 
purchaser  and  the  Judgment-creditor, 
where  the  deed  of  sale  and  the  judg- 
ment bear  date  of  the  same  day,  that 
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has  never  been  accepted  at  all.  "The  uniform,  uninterrupted  prac* 
tice  in  Fennsjlvania  for  more  than  a  century  [that  is,  a  century  prior 
to  1805J  has  been  to  consider  the  binding  effect  of  judgments  upon 
lands  to  take  place  only  from  the  actual  entry  of  the  judgments. 
Judgments  thus  entered  have  never  been  supposed  liable  to  be 
affected  by  fictions  or  relations.  This  custom  has  been  used  and 
approved  since  the  first  settlement  of  the  province  and  conduces  to 
safety  and  security.  As  between  conflicting  judgment-creditors,  the 
well  known  rule  applied  to  the  truth  of  the  fact  as  to  the  entry  of  the 
judgments,  qui  prior  est  tempore  potior  est  jure,  must  govern.""* 

§  443.    Present  Statutory  Bules. 

That  the  rule  of  the  common  law,  fixing  the  date  of  the  lien  of  a 
judgment  by  relation  to  the  first  day  of  the  term,  has  been  abolished 
in  a  great  majority  of  the  states,  and  has  been  much  modified  in 
others,  will  appear  from  the  following  synopsis  of  the  present  statutes 
on  the  subject : 

In  Kansas,  Nebraska,  Ohio,  and  Wyoming,  the  lien  attaches  ''from 
the  first-day  of  the  term  at  which  the  judgment  is  rendered;  but 
judgments  by  confession  and  judgments  rendered  at  the  same  term 
during  which  the  action  was  commenced,  shall  bind  such  lands  only 
from  the  day  on  which  such  judgment  was  rendered."  ^ 

In  Virginia  and  West  Virginia,  the  lien  attaches  "at  or  after  the 
date  of  such  judgment,  or,  if  it  was  rendered  in  court,  at  or  after  the 
commencement  of  the  term  at  which  it  was  so  rendered."^ 

In  seven  states  and  territories  (Arkansas,  Indiana,  Iowa,  Missouri, 


inquiries  are  allowed  to  ascertain  the 
precise  period  of  the  execution  of  the 
one  and  the  rendition  of  the  other;  Ex 
parte  Stagg,  1  N.  &  McC.  405.  Having 
shown  that  a  judgment  can  only  oper- 
ate prospectively  against  a  fair  pur- 
chaser, we  are  brought  to  the  third  and 
last  point  of  inquiry,"  etc.  But  the 
contrary  was  undoubtedly  the  rule  of 
the  common  law  until  the  enactment  of 
Stat.  29  Car.  2,  c  8,  §  14. 
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»  V7elch  V.  Murray,  4  Yeates,  197. 

^  Civil  Code  Eans.  (Taylor),  §  419; 
Code  Civil  Proc.  Nebr.  (1885),  §  477;  1 
Rev.  St  Ohio  (1890),  §  5875;  Rev.  8t. 
Wyom.  (1887),  §  2722.  See  as  to  Ohio, 
Jeffrey  v.  Moran,  101  U.  S.  285;  Urban* 
Bank  ▼.  Baldwin,  8  Ohio,  (U». 

M  Code  of  Va,  (1887),  §  8567;  Code  of 
W.  Ya.  (1887),  p.  863,  §  5.  See  Yates  ▼. 
Robertson,  80  Ya.  476. 
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New  Mexico,  North  Carolina,  and  Wisoonsin),  the  lien  commences 
on  the  day  of  the  **  rendition"  of  the  judgment.*" 

In  nine  states  and  territories  (Colorado,  Dakota,  California,  Idaho, 
Montana,  Minnesota,  New  Tork,  Oregon,  and  Utah),  the  lien  of  a 
jndgment  commences  from  the  date  on  which  it  is  "docketed.*''^ 

In  Alabama  and  Texas,  it  begins  from  the  date  on  which  the 
judgment  is  "registered."  " 

In  Arizona,  from  the  day  when  the  judgment  is  "recorded  and 
indexed."*" 

In  New  Jersey,  from  the  date  of  its  "actual  entry."  *" 

In  Florida,  the  lien  commences  when  the  judgment  is  "entered 
and  pronounced  in  any  court.""* 

In  Pennsylvania,  the  lien  attaches  from  the  date  of  entry  or  revival 
of  the  judgment."" 

In  Georgia  and  Illinois,  judgments  rendered  at  the  same  term  are 
all  of  equal  date."* 

In  Maine,  New  Hampshire,  and  Vermont  a  judgment  is  regarded 
as  having  been  rendered  on  the  last  day  of  the  term  unless  it  appears 
by  the  record  to  have  been  rendered  on  a  different  day."' 

In  Maryland,  according  to  the  decisions,  "a  judgment  has  relation 
to  the  time  when  it  is  entered  up.     It  will  not  affect  any  bona  fide 


»Dlg.  Stats.  Ark.  1884.  p.  801,  % 
8918:  Code  Ciyil  Proc.  Ind.  §  606; 
S  McClain's  Code  of  Iowa  (1888),  p. 
1177,  i$  4089;  1  Rev.  St  Mo.  (1879).  p. 
461,  g  2781;  Ck>de  Civil  Proc  NewMez. 
§  2188;  Code  of  N.  Car.  §  4S6;  Rev.  St 
Wifl.  (1878),  §  2902.  See  Friar  t.  Ray, 
0  Mo.  511. 

<M  Ciyil  Code  Colorado,  §  211;  Code 
CJlTilProc.  Dak.  §800;  Code  CivU  Proc. 
Cal.  S  671;  Rev.  St  Idaho  (1887).  §  4457; 
Comp.  St  Mont  (1887),  p.  139.  g  807; 
GeiiL  St  Minn.  (1878),  c  66,  §  277;  Code 
Civil  Proc.  N.  Y.  §  1250;  Hill's  An. 
Laws  of  Oreg.  p.  842;  2  Comp.  Laws  of 
Utah  (1888),  p.  800,  §  8414.  See  Stannis 
T.  Nicholson.  2  Oreg.  882. 

» Ala.  Act  Feb.  28.  1887,  §  1;  Pas- 
chal'B  Tex.  Dig.  art.  8968.  See  Quinn 
T.  WlBwaU,  7  Ala.  646;  Ala.  C.  &  K.  Co. 
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V.  State,  64  Ala.  86;  JBhs  parts  Dillard, 
68  Ala.  694;  Powe  v.  McLeod,  76  Ala. 
418. 

»SRev.  St  Arizona,  §  2252. 

*"*  Revision  of  New  Jersey,   p.  020. 

>MMcClellan'B  Dig.  Laws  Fla.  p.  618, 

§1. 
«1  Bright    Purd.  Pa,  Dig.  p.  946, 

§6. 
«Code  of  Ga.  (1882),   g  8578;  Rev. 

St  111.  (1889).  p.  840.  g  1.  See  Morgan 
V.  Sims.  26  Qa.  288;  Ryhlner  v.  Frank, 
105  III.  826. 

^  Chase  v.  Oilman.  15  Me.  64;  Good- 
all  V.  Harris.  20  N.  H.  868;  Strafford 
Bank  v.  Ck)mell.  2  N.  H.  824;  Bradish 
V.  State.  35  Yt  452;  Huntington  v.  Char 
lotte,  16  Yt  46. 
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ooDveyance  made  for  value  before  that  time,  for  it  only  attaches  upon 
that  which  is  then  or  afterwards  becomes  the  property  of  the  debtor."  ^ 
And  in  Tennessee,  also,  the  lien  commences  from  the  actual  date  of 
the  judgment  and  has  no  relation  back  to  the  beginning  of  the  term. 


§  444.    Cases  In  which  Lien  relates  back. 

There  are  certain  cases  in  which,  by  an  exception  to  the  now  com- 
monly accepted  rule,  the  lien  may  relate  back  to  a  time  anterior  to 
the  actual  date  of  the  judgment.  Thus,  in  a  proceeding  in  rem  by 
attachment  on  land,  the  lien  of  the  judgment  of  condemnation  is  a 
specific  lien  on  the  property  condemned,  which  relates  back  to  the 
time  when  the  attachment  was  laid,  and  ripens  into  a  perfect  legal 
title  in  the  purchaser  under  the  execution.*^  So,  upon  the  declara- 
tion of  the  forfeiture  of  a  writ  of  error  bond,  by  a  judgment  affirmin;; 
the  judgment  below,  the  lien  which  springs  out  of  it  relates  back  to 
(he  time  of  its  execution  and  binds  the  land  of  the  surety  in  the 
«onnty  where  the  original  judgment  was  rendered  from  that  time.**' 
Again,  ''a  judgment  entered  on  the  day  on  which  the  defendant's 
iand  is  sold  by  the  sheriff  on  an  execution,  is  a  lien  on  bis  land  at  the 
4ime  of  the  sale,  although  entered  at  a  later  hour  of  the  day  than  the 
sale,  and  is  entitled  to  share  in  the  proceeds.** '^  But  on  the  other 
tand,  a  judgment  for  damages  for  detention  of  dower  takes  date,  as 
a  lien,  from  the  time  of  its  entry,  and  not  from  the  time  when  the 
nght  to  dower  accrued.^  So  the  lien  of  a  judgment  on  which  exe- 
•cution  is  stayed  dates  not  from  the  rendition  of  the  judgment,  but 
from  the  time  when  execution  may  be  sued  out.*^  And  in  gen- 
eral, except  under  the  most  exceptional  circumstances,  the  lien  can- 
not be  considered  as  relating  back  to  the  time  of  the  accrual  of  the 
^ause  of  action.*^ 

>»  Dyson  t.  Simmons,  48  Md.  907,  mi  SmaU's  Appeal,  24  Pa.  SL  89a 

216;  Anderson  ▼.  Tuck,  88  Md.  235.  MS£yan8  t.  Evans,  1  Phila.  lia 

s»Marfree  ▼.  Carmack,  4  Yerg.  270,  ^  United  States  Bank  r.  Winston's 

M  Am.  Dec.  282.  Exr.,  2  Brock.  252. 

^  Cockey  v.  Milne,  16  Md.  200.  *«  White  t.  RaUroad  Co..  52  Iowa, 

«4i  Berry  v.  Shuler,  25  Tez.  140;  Shane  97,  2  N.  W.  Rep.  1016;  LenU  ▼.  Lam- 

▼.  Francis,  80  Ind.  92.  pluffh,  12  Pa.  St  844. 
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Pabt  v.    Pbiobitt  and  Pregsdbngb  of  Judghknt-Liens. 

S  446.    lien  is  Subject  to  Prior  Equities. 

The  attaching  of  a  judgment-lien  apon  land  does  not  disturb  the 
condition  of  the  title  with  respect  to  existing  equities,  interests,  or 
other  liens.  The  new  lien  must  simply  take  its  place  in  the  ranks. 
It  is  therefore  subject  to  all  the  eqaities  which  were  held  against  the 
land  in  the  hands  of  the  judgment-debtor  at  the  time  the  judgment 
was  rendered.  And  if  called  upon  in  a  proper  case,  the  courts  of 
chancery  are  always  ready  to  protect  the  rights  of  those  who  hold 
such  equities,  as  against  the  legal  lien  of  the  judgment,  and  to  con- 
fine the  efficacy  of  the  latter  to  the  actual  interest,  or  residuary  estate 
(so  to  speak)  of  the  debtor,  after  due  recognition  is  given  to  the  out- 
standing equities  in  their  proper  order.^  Thus  a  lien  by  contract 
upon  real  property,  prior  in  time  to  the  judgment,  is  paramount  to 
the  judgment-lien,  though  the  judgment-creditor  has  no  notice  or 
knowledge  of  such  prior  lien  by  contract,  and  a  purchaser  at  execu- 
tion-sale under  the  judgment,  with  notice,  actual  or  constructive, 
acquires  no  greater  interest  than  the  judgment-debtor  had.^'  In  a 
case  where  a  person  who  had  contracted  for  the  purchase  of  land 
obtained  a  deed  for  the  same  from  the  vendor  under  an  agreement 
that  it  should  not  be  used  until  the  balance  of  the  purchase-money 
then  due  was  paid,  it  was  held  that  this  was  a  valid  delivery 
of  the  deed  to  pass  the  legal  title  to  the  land  to  the  vendee  subject 
to  the  vendor's  equitable  lien  for  the  unpaid  purchase-money,  and 
that  such  balance  of  price  must  be  paid  in  preference  to  a  judgment 


»«PiDch  V.  Earl  of  Winchelsea,  1  P. 
Wins.  277;  Brown  v.  Pierce,  7  Wall. 
205;  Sweet  v.  Jacocks,  6  Paige,  855,  81 
Am.  Dec.  252;  Buchan  v.  Sumner,  2 
Barb.  Ch.  105,  47  Am.  Dec  805;  Ellis  v. 
Tousley,  1  Paige,  280;  Coombs  v.  Jor- 
dan, 8  Bland.  284,  22  Am.  Dec.  286; 
Floyd  T.  Harding.  28  Gratt.  401;  Walke 
V.  Moody,  65  N.  Car.  599;  Coster's  Exr. 
Y.  Bank  of  Georgia,  24  Ala.  87,    64; 


Larthet  v.  Hogan,  1  La.  Ann.  880; 
Blankenshlp  v.  Douglas,  26  Tex.  225, 
82  Am.  Dec.  608;  Frazer  y.  Thatcher, 
49  Tex.  26;  Wharton  v.  Wilson,  60  Ind. 
691;  Foltz  V.  Wert,  108  Ind.  404.  2  N.  E. 
Rep.  950;  Wells  ▼.  Benton,  108  Ind.  585, 
8  N.  £.  Rep.  444;  GoodeU  ▼.  Blumer, 
41  Wis.  486. 
*«  DoBwell  ▼.  Adler,  28  Ark.  8a 
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against  the  vendee  which  was  a  lien  upon  his  estate  in  the  land.*** 
A  specific  equitable  lien  upon  land  is  entitled  to  a  preference  over  a 
subsequent  legal  lien  by  judgment.  But  an  equitable  lien  created  to 
secure  an  antecedent  indebtedness  (for  example,  an  agreement  by  a 
debtor  to  execute  a  mortgage  to  his  creditor)  is  not  entitled  to  a  pref- 
erence over  a  lien  by  judgment  where  both  attach  upon  the  land  at 
the  same  time.**  Nor  are  judgment-creditors  protected  against 
trusts  of  which  they  have  no  notice,  or  allowed  in  equity  to  hold 
against  the  cestui  que  trtut.^  An  opinion  counter  to  the  general 
rule  has  sometimes  been  expressed  in  Pennsylvania.  In  a  case  in 
that  state  it  appeared  that  A.  advanced  money  to  B.  and  took  his 
judgment  therefor,  on  the  faith  of  an  entry  of  satisfaction  of  a  prior 
judgment ;  but  upon  the  application  of  the  equitable  assignee  of  the 
prior  judgment,  the  court  struck  off  the  entry  of  satisfaction.  In 
the  distribution  of  the  proceeds  of  a  sheriff's  sale  of  B.'s  real  estate, 
it  was  held  that  A.  was  entitled  to  be  paid  in  full,  before  the  prior 
judgment  could  participate  in  the  distribution;  for  A.  was  not 
required  to  look  into  equities  to  which  he  was  not  a  party  and  of 
which  he  had  no  knowledge.^ 


>tt  Arnold  v.  Patrick,  6  Paige,  810. 
In  a  later  case  in  the  same  state  it  was 
said:  "The  question  as  to  the  extent  to 
which  a  secret,  equitable,  and  unrecord- 
ed lien  of  a  vendor,  for  unpaid  pur- 
chase-money of  lands  sold  and  con- 
yeyed  by  him,  exists  as  against  a  Judg- 
ment-creditor after  the  lien  is  recorded, 
or  other  parties  than  the  vendee,  must 
depend  upon  the  facts  and  circum- 
stances of  the  particular  case.  Such 
lien  cannot  exist  generally  against  pur- 
chasers in  good  faith,  under  a  convey- 
ance of  the  legal  estate,  without  no- 
tice,* when  the  purchase-money  has 
been  paid.  The  general  rule  stated  ap- 
plies more  particularly  to  cases  where 
it  is  sought  to  enforce  an  equitable 
lien  for  the  purchase- money,  which  has 


never  been  put  on  record  as  against 
subsequent  mortgagees  or  purchasers 
in  good  faith  and  for  a  valuable  consid- 
eration. In  such  a  case  it  is  too  dear 
to  admit  of  any  question  that  the  rights 
of  the  person  claiming  such  equitable 
lien  should  yield,  by  reason  of  his  neg- 
lect, to  the  claims  of  subsequent  in- 
cumbrancers or  purchasers,  and  it  may 
weU  be  asserted  that  a  prior  claimant 
for  the  purchase-money,  under  such 
circumstances,  has,  by  his  silence  and 
neglect,  yielded  his  right"  Spring  v. 
Short,  90  K.  T.  (S88.  See  TaUman  v. 
Farley,  1  Barb.  280. 

««  Dwight  V.  Newell,  8  N.  Y.  185. 

»>8hryock  v.  Waggoner,  28  Pa.  St 
480. 

»  Earner's  Appeal,  94  Pa.  St  489l 
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§  446.    As  against  Prior  XTiirecorded  Conveyance. 

In  many  of  the  states  there  are  statutes  whioh  make  a  deed  or 
mortgage  invalid  unless  it  is  duly  recorded.  And  where  the  law 
stands  thus,  it  is  generally  held  that  the  lien  of  a  judgment  is  to  be 
preferred  to  a  oonveyanoe  executed  before  the  rendition  of  the  judg- 
ment  but  not  recorded  until  afterwards,  provided  that  the  judgment- 
creditor  has  no  actual  notice  of  the  existence  of  such  prior  convey- 
ance."* "As  a  general  proposition,**  says  the  court  in  Texas,  "a 
judgment  lien  only  attaches  to  the  actual  interest  of  the  debtor  in 
the  land;  but  on  account  of  our  registration  laws,  ordinarily,  if  the 
judgment-lien  attaches  before  the  creditor  has  notice  of  the  existence 
of  the  unrecorded  deed,  then  such  deed  is  subordinated  to  the  lien, 
and  subsequent  notice  of  the  existence  of  the  deed  would  work  no 
change  in  the  rights  of  the  parties.'*^  But  this  applies  only  to  a 
creditor  who  is  not  informed  as  to  the  prior  deed  or  mortgage.  If,  at 
the  time  of  docketing  the  judgment,  be  has  notice  of  the  unrecorded 
conveyance,  the  judgment-lien  will  take  second  place.^  And  this 
notice  may  very  well  be  constructive,  or  inferred  from  circumstances. 
Thus,  where  land  is  conveyed  by  a  deed  which  is  not  registered,  but 
the  purchaser  enters  and  holds  under  the  deed  for  several  years,  after 
which  a  stranger  enters  on  the  possession  and  holds  without  any  con- 
nection with  the  title,  these  facts  are  sufficient  notice  to  prevent  a  lien 
from  attaching  to  the  land  by  a  judgment  obtained  against  the  vendor 
of  the  land  some  years  after  his  sale  and  conveyance.*^  But  although 
an  unrecorded  deed  to  lands  takes  precedence  of  a  judgment  as 
against  the  judgment-creditor,  if,  before  the  recovery  of  his  judgment, 


s»Reed  v.  Austin.  9  Mo.  722,  45  Am. 
Dec.  886;  Frothingham  v.  Stacker,  11 
Mo.  77;  McClure  V.  Thistle.  2  Gratt  182; 
TouDg  V.  Devries.  81  Gratt  804;  Lash 
▼.  Hardick,  5  Dill.  606;  Mayham  v. 
Coombs,  14  Ohio,  428:  Cavanaugh  v. 
Peterson,  47  Tex.  108:  Firebaugh  v. 
Ward,  61  Tex.  409;  Guiteau  v.  W^isely, 
47  Ul.  438;  Hawkins  v.  Files.  51  Ark. 
417,  11  &  W.  Rep.  681;  Cleveland  t. 


Shannon  (Ark.),  12  8.  W.  Rep.  497;  An- 
derson y.  Nagle.  12  W.  Va.  98;  Andrews 
▼.  Matthews,  69  Ga.  466;  Dutton  ▼.  Mo- 
Reynolds,  81  Minn.  66,  16  N.  W:  Rep. 
468;  Mississippi  Valley  Co.  ▼.  Chicago, 
St.  L.  &  N.  O.  R.  Co.,  58  Miss.  846,  88 
Am.  Rep.  848. 

»*  Calvert  v.  Roche,  59  Tex.  468. 

>M  Lamberton  v.  Bank,  24  Minn.  281. 
FoweU  V.  Allred,  11  Ala.  818. 
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be  has  actual  notice  of  the  conveyance  by  the  debtor,  yet  the  a$ngnee 
of  such  judgment,  who  buys  without  notice  that  his  assignor  had 
notice  before  the  rendition  of  the  judgment  of  the  unrecorded  con- 
veyance, is  not  affected  by  the  notice  to  bis  assignor.^  And  so,  while 
a  mortgage  imperfectly -recorded  is  ineffectual  as  a  lien  against  sub- 
sequent judgment-creditors,  yet  if  there  be  a  second  mortgage,  between 
the  first  and  the  judgments  in  point  of  time,  to  which  the  proceeds 
of  the  mortgaged  premises  when  sold  would  be  paid,  and  this  mort- 
gagee had  actual  notice  of  the  first  mortgage  when  he  took  his  own, 
the  first  mortgage  is  good  as  to  him,  and  therefore  is  entitled  to  have 
the  money  appropriated  to  it.^^ 

But  in  a  number  of  states  the  statutes  are  such  that  a  deed  or 
mortgage  is  valid  without  being  recorded.  And  in  these  jurisdictions 
the  courts  adhere  to  the  rule  that  a  judgment  is  a  lien  only  upon  the 
actual  interest  of  the  debtor,  and  consequently  that  the  judgment 
acquires  no  lien  at  all  if  the  land  has  been  previously  conveyed  away, 
although  the  deed  is  not  recorded,  or  that  its  lien  is  subordinated  to 
that  of  a  prior  unrecorded  mortgage.^  But  if  there  be  a  sale  made 
under  such  subsequent  judgment  to  a  third  person,  for  value  paid 
and  without  notice,  the  rights  of  such  purchaser  will  take  priority 
over  those  of  the  grantee  in  an  unrecorded  deed  or  mortgage.*" 


§  447.    Precedence  of  Purchase-Money  Mortgage. 

A  mortgage  or  trust-deed  given  to  secure  the  balance  of  purchase- 
money  on  a  tract  of  land,  executed  simultaneously  with  the  convey- 
ance of  the  legal  title  and  duly  recorded,  has  priority  of  lien  over 
judgments  obtained  against  the  purchaser  anterior  to  the  convey- 
ance.^   In  such  case,  the  purchaser  acquires  only  a  temporary 


»«  Duke  ▼.  Clark.  68  Miss.  466. 

^^  Manufacturers'  and  Mechanics' 
Bank  v.  Bank  of  Pennsylvania,  7  Watts. 
&  S.  835.  42  Am.  Dec.  240. 

SB8  Sparks  ▼.  Bank,  7  Blackf.  469; 
Schroeder  v.  Gurney,  73  N.  Y.  430;  Mel- 
Ion's  Appeal,  82  Pa.  St.  121;  Larrimer's 
Appeal,  22  Pa.  St.  41;  Norton  ▼.  Will- 
iams, 9  Iowa,  528;  Bell  v.  Evans,  10 
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Iowa,  868;  Wilcoxson  y.  Miller,  49  GaL 
198;  Hampton  ▼.  Levy,  1  McCord  Cfa. 
107;  Farley  y.  McAlister,  89  Tex.  602. 

**  Evans  v.  McGlasson,  18  Iowa,  ISth 
Paine*  8  Lessee  ▼.  Mooreland,  15  Ohio, 
486. 

«» Cake's  Appeal.  28  Pa.  St.  186.  62 
Am.  Dec.  828;  Parsons  y.  Hoyt,  24  Iowa, 
154;  Scott  V.  Warren,  21  Oa.  408;  Straus 
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seisin,  and  not  such  an  interest  in  the  land  as  becomes  subject  to 
the  lien  of  a  judgment  against  him  in  preference  to  the  mortgage, 
as  the  deed  and  the  mortgage  are  but  parts  of  the  same  transact 
tion.^  And  where  the  purchaser,  at  the  same  time  he  receives  the 
conveyance,  executes  a  mortgage  to  a  third  person^  who  advances 
the  purchase-money  for  him,  such  mortgage  is  entitled  to  the  same 
preference  over  a  prior  judgment  as  it  would  have  had  if  it  had 
been  executed  to  the  vendor  himself.^  Thus  if  A.  executes  a  deed 
of  land  to  B.,  and  B.  mortgages  it  to  C,  and  also  conveys  it  back  to 
A.,  the  two  deeds  and  mortgage  being  executed  as  parts  of  one  trans- 
action solely  to  enable  B.  to  procure  a  loan  from  C,  no  lien  of  a 
judgment  held  by  D.  against  B.  at  the  time  thereof  can  attach  to  B.'s 
interest,  and  no  execution  afterward  issued  can  be  levied  thereon.^ 
But  where  a  judgment  debtor  acquires  title  to  land  after  the  judg- 
ment has  been  obtained,  and  immediately  executes  a  mortgage  thereof 
to  a  third  person  to  secure  him  against  some  contingent  liability,  and 
not  to  secure  the  purchase-money  of  the  land,  the  judgment  will  be 
the  elder  lien,^ 


§  448.    Priority  of  Government  Claims. 

It  is  provided,  by  section  846  of  the  Revised  Statutes  of  the  United 
States,  that  ""whenever  any  person  indebted  to  the  United  States 
is  insolvent  •  ...  the  debts  due  the  United  States  shall  be  first 
satisfied,"  and  this  priority  is  declared  to  extend  to  oases  in  which 
an  act  of  bankruptcy  is  committed.  Section  5101  provides  that  in 
the  order  for  a  dividend  in  a  bankruptcy  proceeding,  after  paying 
certain  costs  and  expenses,  "debts  due  the  United  States  shall  have 
priority. **  It  may  now  be  regarded  as  settled  that  the  priority  of  the 
United  States,  given  by  these  statutes,  ""does  not  overrule  any  liens 

V.  Bodecker  (Va.),  10  &  E.  Rep.  670;  ^  Cowardin  ▼.  Anderson,  78  Va.  88. 

Cowardin  v.  Anderson,  78  Va  88;  Sam-  *^  Haywood  v.  Nooney,  8  Barb.  648; 

mers  v.  Dame,  81  Gratt  791;  Clark  v.  Cowardin  v.  Anderson,  78  Ya.  88;  Clark 

Munroe,  14  Mass.  861;  Clark  y.  Butler,  v.  Munroe,  14  Mass.  851:  Kaiser  ▼.  Lem- 

82  N.  J.  Eq.  6M,  Curtis  ▼.  Root,  20  Ul.  beck,  56  Iowa,  244,  7  N.  W.  Rep.  519. 

58;  compare  Roane  v.  Baker  (UL),  2  N.  ><>' Ransom  v.  Sargent,  22  Eans.  516. 

£.  Rep.  601.  ««Hoot  v.  Curtis,  88  Ul.  192. 
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upon  the  debtor's  property  which  existed  before  the  event  occurred 
which  gives  the  statutory  priority;  that  is,  before  the  insolvency."^ 
In  Pennsylvania,  under  the  act  of  February  28,  18G6,  the  lien  of 
taxes  due  to  a  city  upon  real  estate  is  prior  to  that  of  a  judgment 
obtained  before  the  taxes  were  levied.^  In  another  state  it  is  held 
that  a  judgment  obtained* against  one  in  his  lifetime  has  the  prefer- 
ence over  a  debt  or  specialty  passed  to  the  state  after  such  judg* 
ment,  in  the  settlement  of  the  estate  of  the  decedent."'' 


§  448.    Priority  by  Date  of  Entry. 

By  reference  to  a  preceding  section  it  will  be  seen  that  in  at  least 
seventeen  states  and  territories,  by  the  statutes,  the  lien  of  a  judg- 
ment commences  from  the  day  when  it  is  docketed  or  registered  or 
the  date  of  its  actual  entry.  And  it  is  a  general  rule  that,  as  between 
all  judgment  liens  entered  at  dififerent  times,  that  which  was  first 
docketed  has  the  preference.^  And  on  similar  principles,  where  sev- 
eral judgment  creditors  resort  to  equity  to  subject  an  equitable  inter- 
est of  their  debtor  in  land  to  the  satisfaction  of  their  judgments,  they 
will  be  entitled  to  satisfaction  according  to  the  priority  of  their  judg- 
ments in  point  of  time.^  As  between  a  judgment  at  law  and  a 
decree  in  equity,  where  the  law  requires  both  to  be  enrolled,  the 
same  rule  obtains;  and  where  a  decree  is  obtained  prior  to  a  judg- 
ment against  the  same  defendant,  but  the  judgment  is  enrolled  before 
the  decree,  the  judgment  takes  the  precedence.*^  As  between  a  judg- 
ment in  another  county  and  a  mortgage,  priority  of  lien  is  determined 
by  priority  of  registration  in  the  county  where  the  land  is  situated.^ 
A  judgment  for  a  firm  debt  has  no  priority  over  a  judgment  pre- 


»  United  States  v.  Lewis.  18  N.  B.  R 
88;  Cottrell  v.  Pierson,  12 Fed.  Rep.  805; 
Hoppock  V.  Shober,  69  N.  Car.  158;  Con- 
ard  ▼.  Ins.  Co.,  1  Pet  488;  Brent  v. 
Bank.  10  Pet.  596.  In  so  far  as  the  early 
case  of  TheluBSon  ▼.  Smith,  2  Wheat 
896.  may  have  asserted  a  different  doc- 
trine, it  must  be  regarded  as  overruled 
by  the  later  decisions  of  the  supreme 
court  of  the  United  States  above  cited. 

(552) 


M  Eaton's  Appeal.  88  Pa.  St  18d. 

w  Hollingsworth  y.  Patten,  8  Har.  & 
McH.  125. 

M  Johnson  ▼.  Mitchell.  17  Ga.  698; 
Puryear  v.  Taylor.  12  Gratt  401. 

«» Haley s  v.  Wmiams.  1  Leigh.  140. 
19  Am.  Dec.  748. 

S70McEeey.  Gayle.  42  Miss.  676. 

sn  Firebaugh  y.  Ward,  61  Tex.  408l 
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vionsly  obtained  against  the  several  members  of  the  firm  on  their 
individual  liabilities,  and  the  purchaser  at  a  sale  under  execution  to 
enforce  the  latter  judgment  takes  a  good  title  as  against  the  pur- 
chaser at  a  sale  under  the  former.'''  So  the  lien  of  a  judgment  ren- 
dered pending  a  petition  for  divorce,  and  before  the  rendition  of  a 
decree  for  alimony,  is  superior  to  that  of  the  decree,  where  the  peti- 
tion does  not  allege  a  claim  to  any  specific  tract  of  land,  or  pray  for 
alimony  by  way  of  annuity  upon  the  husband's  real  estate  generally.''' 
The  same  rule  which  applies  as  between  two  judgments  also  gov- 
erns the  case  of  a  conflict  between  a  judgment  and  a  conveyance, 
where  the  laws  require  the  latter  to  be  registered.  Thus,  according 
to  a  late  case,  under  a  statute  providing  that  judgments  shall  be 
entered  by  the  clerk  on  the  judgment  docket  of  the  court,  and,  if  dock- 
eted within  ten  days  from  the  end  of  the  term,  shall  be  a  lien  on  the 
debtor's  real  estate  from  the  beginning  of  the  term,«a  deed  executed 
in  November  is  superior  to  a  judgment  rendered  in  the  preceding 
August  and  docketed  in  the  following  July."^  And  where  a  judgment 
is  a  prior  lien  to  a  mortgage,  a  purchaser  under  the  judgment  will 
stand  in  the  place  of  the  judgment-creditor  and  take  precedence  of 
the  mortgage,  although  his  title  under  the  sheriff's  sale  be  defective.''^ 
It  remains  to  notice  certain  exceptional  cases  wherein  a  departure 
from  the  foregoing  rule  has  been  sanctioned.  These  are  mostly  gov- 
erned by  considerations  of  justice  and  equity.  Thus,  where  money 
is  made  under  several  executions  issued  on  different  judgments,  that 
issuing  upon  the  elder  judgment  is  not  entitled  to  priority  of  satis- 
faction if  it  has  been  delayed  or  suspended  in  fraud  of  the  rights  of 
other  creditors."'  So  where,  upon  promissory  notes  given  for  the 
purchase-money  of  land  and  secured  by  an  express  lien  or  equitable 
mortgage  in  the  deed  of  conveyance,  several  judgments  are  rendered, 


''s  Davis  V.  Delaware  &  Hudson  Canal  <^  Hamlin  v.  Bevans,  7  Ohio,  (pt  1,) 

Co..  109  N.  Y.  47,  15  N.  E.  Rep.  878.  161,  28  Am.  Dec.  625. 

The  law  is  the  same  also  in  the  converse  ^*  Holman  v.  Miller  (K.  Car.)*  9  8.  E. 

case;  subsequentjudgments  against  the  Rep.  420. 

individual  members  of  the  firm  are  post-  ^^  Wait's  £zr.  ▼.  Savage  (N.  J.),  15 

poned  to  a  prior  Judgment  against  the  Atl.  Rep.  225. 

firm.    Stevens  v.  Bank  of  Central  New  s^^Bank  v.  Henderson,  5  How.  (Miss.) 

York,  81  Barb.  290.  292. 
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in  favor  of  two  different  holders  of  such  notes,  against  the  maker, 
each  of  the  judgments  is  entitled  to  share  in  the  proceeds  of  the  land, 
even  though  one  may  have  been  recovered  and  enrolled  before  the 
other.''^  In  a  case  in  West  Virginia,  where  two  judgments  had  been 
recovered,  one  in  1868  and  the  other  in  1869,  and  the  one  last 
recovered  was  docketed  in  1870,  while  the  one  first  obtained  was  dock* 
eted  in  1371»  but  both  were  docketed  before  a  contract  in  writing  or 
deed  to  a  purchaser  for  valuable  consideration  without  notice  was 
recorded,  it  was  held  that  the  judgment  ^r«t  recovered,  though  last 
docketed,  had  priority •*'* 

§  460.    Two  JudgrmentB  entered  the  Same  Day. 

The  rule  obtaining  in  a  majority  of  the  states  is  that,  as  between 
judgments  entered  of  record  on  the  same  day,  there  is  no  priority, 
for  the  law  cannot  in  this  case  regard  fractional  parts  of  a  day; 
hence  all  such  judgments  create  equal  liens,  and  the  issuing  of  an 
execution  on  any  one  of  them  does  not  affect  the  others,  but,  the 
land  of  the  defendant  being  sold,  a  pro  rata  distribution  of  the  pro- 
ceeds must  be  made  in  satisfaction  of  the  judgments.^  In  North 
Carolina,  however  (and  in  a  few  sporadic  cases  elsewhere),  it  is  held 
that  where  several  judgments  are  docketed  on  the  same  day,  the 
court  will  inquire  into  the  fractional  part  of  a  day,  in  order  to  ascer* 
tain  which  was  the  first  entered  and  give  it  the  preference.^  In 
New  Tork,  and  some  other  states,  the  doctrine  is  that  where  two 
judgments  in  favor  of  different  plaintiffs  against  the  same  defendant 
are  filed  and  docketed  on  the  same  day,  neither  has  the  preference 
as  a  lien;  but  if  one  of  the  creditors  first  takes  out  an  execution  and 
delivers  it  to  the  sheriff  before  the  other  creditor  takes  out  his  execu* 


>^  Aaron  v.  Warner,  62  Miss.  870. 

»» Anderson  ▼.  Nagle.  12  W.  Va.  98. 

STSClaason's  Appeal.  22  Pa.  St  859; 
Metzler  v.  Kilgore.  8  Pen.  &  V^.  245,  28 
Am.  Dec.  76;  Ladley  v.  Creighton.  70 
Pa.  St  490;  Mechanics'  Bank  v.  Gor- 
man, 8  Watto  &  S.  804;  aawson  v.  Eich- 
baum,  2  Grant  (Pa.),  180;  Emerick  v. 
Garwood.  1  Browne  (Pa.),  20;  RockhUl 
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y.  Hanna,  4  McLean,  554;  McLean  y. 
Rockey,  8  McLean,  285;  Brace  y.  Vogel, 
88  Mo.  100;  Janney  ▼.  Stephen,  2  Pat  & 
H.  11;  Barney  v.  Boyett,  1  How.  (Miss.) 
89. 

s»  Bates  y.  Hinsdale.  65  N.  Car.  423; 
Lemon  y.  Staats,  1  C>ow.  592;  Biggam  y. 
Merritt,  Walker  (Miss.)  480, 12  Am.  Dec 
676b 
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tion,  and  the  lands  of  the  debtor  are  taken  and  sold,  a  priority  will 
be  gained  by  the  vigilant  creditor,  and  his  exeoation  must  be  first 
satisfied.^  In  Mississippi,  the  question  of  the  priority  of  the  rendi* 
tion  of  two  judgments  in  the  same  courts  is  to  be  determined  by  the 
minutes  of  the  court,  and  it  is  not  admissible  to  show  by  evidence 
aliunde  that  the  one  lasG  entered  was  in  fact  first  rendered.^ 


§  461.    Judgment  and  Conveyance  entered  the  Same  Day. 

The  doctrine  has  sometimes  been  expressed  that  a  judgment  entered 
on  a  given  day,  no  matter  at  what  hour,  is  a  lien  during  the  whole 
of  that  day,  and  therefore  has  preference  over  a  mortgage  or  other 
conveyance  recorded  at  any  hour  of  the  same  day.^  But  this  view 
is  generally  rejected,  as  too  refined  and  artificial,  although,  in  some 
states,  a  distinction  is  still  made  between  a  deed  and  a  mortgage,  as 
to  their  respective  rank  as  against  a  judgment  docketed  on  the  same 
day.  It  may  now  be  regarded  as  well  settled  that,  in  a  contest 
between  a  vendee  of  the  land  and  a  judgment-creditor  whose  judg- 
ment was  docketed  on  the  same  day  with  the  conveyance,  the  frac- 
tions of  the  day  must  be  taken  into  consideration,  the  precise  time  ol 
each  ascertained,  and  the  rule  applied  '^first  in  order  first  in  right. "  ^ 
In  the  language  of  Chief  Justice  Gibson  of  Pennsylvania,  "the  argu- 
ment that  a  judgment,  whose  date  in  contemplation  of  law  covers  the 
whole  day,  is  necessarily  anterior  to  a  conveyance  at  an  intermediate 
point  of  the  same  day,  is  too  subtle  to  be  solid.  The  conclusion 
attempted  would  not  be  borne  out  by  the  most  fanciful  effect  of  the 
legal  fiction ;  for  it  might  be  possible  to  deliver  a  conveyance  sc 
exactly  at  the  stroke  of  twelve  as  to  leave  no  room  for  an  intervening 
lapse  of  any  appreciable  portion  of  time.    But  justice  is  not  to  be 


»i  Waterman  v.  Haskin,  11  JoliiiB. 
228;  Adams  ▼.  Dyer,  8  Johns.  847, 5  Am. 
Dec.  844;  Lippencott  v. Wilson,  40  Iowa, 
425;  Tllford  ▼.  Burnham,  7  Dana,  109; 
Gay  V.  Rainoy»  89  111.  221,  81  Ajn.  Rep. 
7a 

Johnson  v.  Edde,  58  Miss.  664. 
'EoUingsworth  ▼.Thompson,  5  Har- 


ringt  482.    See  Boyer's  Estate,  51  Pa. 
8t  482,  91  Am.  Dec  129. 

>M  Clawson  ▼.Eic]ibaum,2  Grant  (Pa.), 
180;  Mechanics'  Bank  v.  Gorman,  8 
Watts  &  S.  804;  SmaU's  Appeal,  24  Pa. 
St.  898;  Ladley  ▼.  Creighton,  70  Pa.  St. 
490;  Murfree  v.  Carmack,  4  Yerg.  270» 
26  Am.  Dec.  282. 


(655) 


§  451  LAW   OF  JUDGMENTS.  [Ch.  16 

dispensed  on  principles  so  artificial  where  it  can  be  avoided.  When 
judgments  bear  the  same  date,  they  must  necessarily  come  in  together ; 
but  between  a  judgment  and  a  conveyance,  actual  priority  must  be 
shown  like  any  other  faot."^  The  last  statement  in  the  foregoing 
quotation, — that  the  precise  time  of  entry  of  the  judgment  may  be 
shown  by  less  than  record  proof, — though  reasonable  and  well  calcu- 
lated to  promote  justice,  is  not  everywhere  accepted.  In  at  least  one 
state,  the  courts  refuse  to  hear  evidence  outside  the  record,  on  the 
question  of  the  actual  priority  of  the  judgment  and  the  deed,  and 
award  the  precedence  to  the  lien  of  the  former  unless  it  actually 
appears  of  record  to  have  been  subsequent  to  the  conveyance.^  In 
a  contest  of  this  sort,  it  is  held,  the  lien  of  the  judgment  takes  effect 
from  its  rendition  by  the  judge,  and  not  from  the  time  of  signing  the 
minutes  of  the  court."' 

In  a  contest  for  priority  between  a  mortgagee  of  the  land  and  a 
judgment-creditor  whose  judgment  was  docketed  on  the  same  day 
with  the  mortgage,  it  seems  reasonable  to  accord  to  the  former  the 
same  rights  and  privileges  that  are  granted  to  a  purchaser.  And  in 
Tennessee  this  is  the  accepted  doctrine.  The  hour  of  entry  may  be 
inquired  into,  and  actual  priority  will  give  legal  precedence.*"  But 
in  Pennsylvania  the  rule  is  otherwise.  Evidence  is  not  admissible 
of  the  hour  at  which  the  judgment  was  rendered;  if  the  judgment- 
lien  and  the  mortgage-lien  are  created  on  the  same  day,  they  are 
entitled  to  equality  of  distribution.*"  "The  fractional  division  of  a 
day  cannot  be  noticed  in  determining  the  time  when  the  lien  of  a 
judgment  attached.  If  it  could  be,  there  is  nothing  on  the  record  of 
this  judgment  to  show  whether  it  was  entered  at  an  earlier  or  a  later 
moment  than  the  mortgage.  The  rule  in  such  cases  is  to  treat  the 
two  liens  as   commencing  simultaneously,  and  if   the  land  of  the 

«6  Mechanics'    Bank    v.    Gorman,  C  »Murfree  v.  Carmack,  4  Yerg.  270, 

Watts  &  S.  304;  Hoppock's  Ez'rs  v.  26  Am.  Dec.  2S2;  Berry  v.  Clemento.  0 

Ramsey.  28  N.  J.  Eq.  413.  Humph.  812. 

2MMurfree  v.  Carmack,  4  Yerg.  270,  2»Claw8on   v.    Eichbaum,    2  Grant 

26  Am.  Dec  232;  Berry  y.  Clements,  9  (Pa.),  130;  Claason's  Appeal,  22  Pa.  SL 

Humph.  312.  859;  Hendrickson's  Appeal,  24  Pa.  SL 

»7  Clark  v.  Duke,  59  Miss.  676.  868. 

C556) 


Ch.  16]  LIEN  OF  JUDGMENTS.  §  45 


debtor  is  not  sufficient  to  pay  both^  the  Iobb  mast  be  divided  in  equa' 
proportions.**  "• 

§  462.    JudgmexLt  given  to  secure  Future  Advances. 

Thoiigh  a  judgment  confessed  to  secure  future  advances  to  be 
made  to  the  borrower  himself  will»  in  equity,  be  postponed  to  a  sub- 
sequent bonajide  judgment  for  a  subsisting  debt,  except  for  sucb 
advances  as  had  been  made  before  the  second  judgment  was  obtained, 
yet  a  judgment  confessed  to  secure  existing  debts  which  the  plain- 
tiff agrees  to  pay  or  assume,  to  the  amount  of  the  judgment,  does 
not  come  within  that  category,  and  is  valid  from  the  date,  against 
subsequent  liens,  although  at  the  date  of  the  confession  no  debt  is 
specified  except  one  dae  to  the  plaintiff  himself.'*'  A  judgment 
entered  on  a  bond  conditioned  that  the  obligor  will  pay  to  the  obligee 
the  sum  of  all  notes,  checks,  drafts,  and  obligations  which  B.  has 
incurred  or  may  hereafter  incur  to  a  certain  bank,  is  a  lien  for  future 
advances  as  against  intervening  incumbrances  only  from  the  date  of 
such  future  advances.^ 

§  463.    Frier  Undocketed  Judgment. 

As  we  have  already  shown,  a  judgment  does  not  attach  as  a  lien 
upon  real  estate  until  it  is  duly  entered  of  record.  Hence  a  prior 
undocketed  judgment  will  be  postponed  to  a  subsequent  conveyance 
or  incumbrance  effected  in  good  faith  and  put  on  record.  And  if, 
before  the  purchase  of  real  estate,  the  purchaser,  having  received 
information  that  a  transcript  of  a  judgment  against  the  owner  has 
been  filed,  goes  to  the  proper  officers,  and  in  good  faith  causes  an 
examination  of  the  records  to  be  made,  and  they  disclose  the  fact 
that  there  is  no  judgment-lien,  he  is  justified  in  acting  upon  the 
belief  that  there  is  none.^  But  if  a  judgment  is  actually  recorded, 
the  fact  that  a  party  is  ignorant  of  it  is  due  to  his  own  negligence, 

noHondrickson's  Appeal.  24  Pa.  St         ^^Kerr'g  Appeal  02  Pa.  St  830. 
868.  ^  BeU  v.  Davis,  75  Ind.  814. 

»i  Walker  ▼.  Arthur,  9  Rich.  Eq.  807. 
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against  the  conseqnenoes  of  which  a  conrt  of  equity  cannot  relieve 
him  by  interfering  with  the  rights  of  others  who  are  without  faQlt.*** 

§  464.    As  against  Subsequent  Dower  Bight. 

Where  the  lien  of  a  judgment  has  attached  to  land,  and  the  owner 
afterward  marries,  the  lien  is  not  thereby  divested  or  postponed  to 
the  wife's  inchoate  right  of  dower  created  by  the  marriage.***  But  if 
the  lien  attaches  subsequent  to  the  marriage,  it  will  be  subordinate 
to  the  wife's  right  of  dower,*** 


§  466.    Priority  by  Superior  Diligence. 

In  oases  where  several  judgments  have  an  exact  equality  of  lien,  it 
will  sometimes  happen  that  one  of  the  creditors,  by  his  superior 
activity  and  diligence,  will  put  himself  in  a  position  to  claim  a  pref- 
erence over  the  other,  and  such  claim  is  always  recognized  and 
enforced.  This  is  the  case,  in  some  states,  where  two  judgments  are 
entered  on  the  same  day,  but  one  creditor  sues  out  execution  while 
the  other  remains  inactive.'*'  And  this  claim,  founded  on  superior 
vigilance,  will  sometimes  even  result  in  elevating  a  junior  judgment 
above  the  rights  of  the  elder  lien.  Thus,  where  plaintiff  and  defend- 
ant were  judgment-creditors  of  the  same  party,  and  sought  to  enforce 
their  judgments  against  a  piece  of  land  which  had  been  fraudulently 
conveyed  away  by  the  judgment-debtor,  it  was  held  that,  the  plain- 
tiff having  taken  the  first  steps  to  uncover  the  property  fraudulently 
conveyed,  his  rights  were  superior  to  those  of  the  defendant,  although 
the  latter  held  the  senior  judgment.***  On  similar  principles,  an 
attachment  is  a  valid  charge  upon  land  from  the  moment  it  is  levied, 


SM  Bunn  v.  Lindsay,  06  Mo.  250.  7  & 
W.  Rep.  478. 

»6  Brown  v.  Williams,  81  Me.  408; 
Sanford  v.  McLean,  8  Paige,  117, 28  Am. 
Dec.  778;  Lane  v.  Gover,  8  Ear.  &  McH. 
804;  Queen  Anne's  Co.  ▼.  Pratt,  10  Md. 
5;  Davidson  ▼.  Frew,  8  Dev.  8,  22  Am. 
Dec.  708;  Hodges  v.  McCabo,  8  Hawks, 
78;  Bisland  v.  Hewitt,  11  Sm.  &  Mar. 
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164;  Bobbins  v.  Bobbins,  8  BlackL  174; 
Siceman  ▼.  Finch,  70  Ind.  511. 

>M  Gould  V.  Luckett,  47  Miss.  06, 116. 

"w  Supra,  §  450. 

»*  Boyle  V.  Maroney,  78  Iowa,  70, 85 
K.  W.  Bep.  145;  Bridgman  v.  McEis- 
sick,  15  Iowa,  260;  Howland  v.  Knox, 
50  Iowa,  46,  12  N.  W.  Bep.  777;  Lyon 
V.  Bobbins,  46  IlL  276;  Armington  v. 
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«o  that  a  sale  on  execution  relates  back  to  that  event  for  the  purpose 
of  defeating  all  intervening  incumbrances,  as  a  judgment  recovered 
between  the  levy  of  the  attachment  and  the  judgment  in  the  attach- 
ment sait.*"  So  again,  if  a  judgment-creditor  delivers  his  execution 
to  the  sheriff  merely  for  the  purpose  of  protection  against  other  cred- 
itors and  with  no  bona  fide  intention  of  making  the  money,  and  directs 
the  sheriff  not  to  levy,  or  not  to  sell,  until  he  receives  further  orders, 
such  acts  will  postpone  the  lien  of  his  judgment  to  that  of  junior 
creditors  who  proceed  in  good  faith  to  a  levy  and  sale."* 

§  466.    Priority  by  Prior  Levy. 

There  are  some  cases  in  which  a  junior  judgment  may  acquire  the 
precedence  by  virtue  of  superior  diligence  in  making  a  levy.  Thus, 
under  the  laws  of  some  of  the  states,  where  a  judgment-creditor 
allows  more  than  one  year  to  elapse  after  his  judgment  has  become 
a  lien  on  real  estate,  before  he  takes  out  and  levies  an  execution, 
his  lien  becomes  subsequent  and  inferior  to  the  liens  of  other  judg- 
ment-creditors.*^ In  this  connection  we  must  call  attention  to  an 
•extremely  interesting  and  peculiar  question — called  the  "'triangulai 
question" — which  arises  where  there  is  a  judgment  not  levied  within 
a  year,  a  junior  judgment  levied  within  the  year,  and  thus  acquiring 
a  preference  as  against  the  senior  judgment,  and  an  intervening 
mortgage  executed  and  recorded  prior  to  the  rendition  of  the  second 
judgment.  Under  these  circumstances  it  is  held  that  the  senior 
judgment  must  be  first  paid,  and  then  the  mortgage,  and  the  junior 
judgment  must  be  postponed  to  both.     The  difficulties  of  the  ques- 


Rau.  100  Pa.  St  165;  Haak's  Appeal, 
100  Pa.  St  69.  But  a  yery  Tigorous 
dissent  from  this  opinion  has  been  ex- 
pressed in  a  recent  case  in  Minnesota. 
Jaclcson  ▼.  Holbrook;  86  Minn.  494,  83 
N.  W.  Rep.  853. 

s»  Lackey  t.  Seibert, 38  Mo.  85;  Lang- 
don  Y.  Raiford,  30  Ala.  683.  Compare 
Lichton  y.  McDougald,  6  Ga.  176. 

«»  Field  V.  Liverman,  17  Mo.  318;  Pat- 
ron V.  Hayter,  15  Ala.  18. 


"^^Lamme  y.  Schilling,  36  Kans.  93. 
Under  the  laws  of  Ohio  regulating  the 
lien  of  Judgments,  a  Judgment  leyied 
within  a  year  from  its  rendition,  upon  a 
part  of  the  lands  of  the  Judgment  debt- 
or, is  not  a  lien  upon  the  lands  not  ley- 
led  upon,  as  against  a  subsequent  Judg- 
ment rendered  more  than  a  year  after 
the  first  and  leyied  upon  such  lands 
within  a  year  from  its  rendition.  Pence 
y.  Cochran,  6  Fed.  Rep.  369. 
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tion,  and  its  solntion,  are  thus  presented  by  the  sapreme  court  of 
Ohio:  **!/  it  be  attempted  to  settle  the  question  on  the  principle  of 
superiority,  it  runs  in  a  circle  and  produces  no  result.  If  the  junior 
judgment  takes  it  from  the  senior  judgment,  then  the  mortgage 
would  take  it  from  the  junior  judgment,  and  the  senior  judgment 
from  the  mortgage,  and  thus  perpetuaUy  without  a  conclusion.  If 
it  be  attempted  to  reason  it  out  by  interposing  intervening  liens,  it 
results  in  a  triangle  of  equal  equities,  without  any  circumstance  to 
determine  in  favor  of  either.  If  it  be  said  that  the  intervening 
mortgage  should  protect  the  senior  judgment,  because  it  was  supe- 
rior to  the  junior  judgment  and  inferior  to  the  senior,  so  it  might, 
with  equal  reason,  be  said  that  the  senior  judgment  should  check 
the  mortgage  in  favor  of  the  junior  judgment,  or  that  the  junior 
judgment  should  protect  the  mortgage  from  the  senior  judgment. 
The  court  therefore  felt  the  necessity  of  establishing  a  rule,  and 
that  which  was  considered  least  objectionable  was  adopted,  to  wit, 
that  each  should  have  precedence  according  to  age.  This,  too,  has 
some  show  of  reason  in  the  fact  that  the  lien  of  the  senior  judg- 
ment extended  to  the  whole  estate  mortgaged,  and  the  mortgagee 
took  subject  to  such  lien,  and  would  hold  only  as  to  the  balance  of 
the  estate  after  satisfying  the  senior  judgment,  and  the  lien  of  the 
junior  judgment  attached  only  to  the  balance  left,  if  any,  after  sat- 
isfying  the  mortgage  out  of  the  balance  left  by  the  senior  judg- 
ment. Or,  in  other  words,  the  junior  judgment  attached  only  to 
the  equity  of  redemption  in  that  portion  of  the  interest  covered  by 
the  mortgage,  after  satisfying  the  lien  of  the  senior  judgment."  *" 
Where  there  are  two  executions  against  the  same  defendant,  the 
lien  of  the  executions,  as  between  the  execution-creditors,  attaches 
from  the  levy,  and  not  from  the  time  at  which  they  went  into  the 
hands  of  the  officer."^ 

XttHoIliday   v.    Franklin    Bank,   16     818;  Fitch  ▼.  Mendenhall.  17  Ohio,  678L 
Ohio,  685;  Brazee  v.  Bank,  U  Ohio,        ""Field  v.  MUbum,  9Mo.  4821 
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§  467.    Postponement  by  Stay  of  Ezeontion. 

It  is  held  that  an  extension  of  time  for  payment  or  stay  of  exeon- 
tion  on  real  estate  to  a  time  short  of  the  statutory  period  of  limita- 
tion of  a  judgment-lien  may  be  made  without  prejudice  to  the  cred- 
itor, and  does  not  postpone  the  judgment  to  other  and  junior 
judgments.^  But  on  the  other  hand,  a  mortgage  for  a  valuable 
consideration  made  pending  a  stay  of  execution  by  order  of  the 
plaintiff 9  will  take  precedence  of  the  judgment."* 

§  468.    Postponement  by  Failure  to  Bevive. 

In  those  jurisdictions  where  a  judgment,  in  order  that  its  lien  may 
eontinoe,  must  be  periodically  revived,  the  lien  of  a  judgment  not 
revived  within  the  statutory  time  will  be  superseded  by  the  lien  of 
younger  judgments  in  full  original  life  or  which  have  been  duly 
revived.*^'  And  the  same  consequence  will  result  although  the  rec- 
ord shows  that  the  elder  judgment  was  for  purchase-money ."^ 

§  468,    Sale  under  Junior  Judgment* 

It  is  the  settled  rule  in  at  least  two  states,  that  the  lien  of  tht 
senior  judgment  is  divested  by  a  sale  under  the  junior  judgmenv 
and  execution,  and  the  remedy  of  the  senior  creditor  is  to  claim 
enough  of  the  fund  to  satisfy  his  judgment."^  And  so,  under  a 
statute  which  provides  that  judgments  shall  take  precedence  in  the 
order  in  which  executions  shall  be  taken  out  and  levied,  in  a  case 
where  the  first  lien  was  a  judgment  on  which  no  levy  had  been  made, 
and  the  second  lien  was  a  mortgage,  and  the  third  a  judgment  under 
which  a  levy  and  sale  took  place,  it  was  held  that  the  lien  of  the 
elder  judgment  was  destroyed,  and  in  an  action  to  foreclose  the  mort- 

>M Marshall  v.  Moore,  86  HI.  8dl.  62  Am.  Dec.  485;  DowdeU  v.  Neal,  10 

^  Sanford  v.  Ogden»  84  Ala.  lia  Ga.  148;  Sanders  v.  McAfee.  42  Ga.  255; 

*MBank  ▼.  Crevor,  2  Rawle,  224.  Tarver  ▼.  EUison,  57  Ga.  54;  Jones  v. 

•^Ruth's  Appeal,  54  Pa.  St  178.  Wright,  80  Ga.  864;  Blohme  ▼.  Lynch, 

m  Harrison  v.  McHonry,  9  Qa.  lOi  86  8.  Car.  800»  2  8.  B.  Rep.  186. 
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gage,  it  was  considered  to  be  free  from  the  lien  of  the  first  judgment, 
and,  being  prior  to  the  second  jndgment,  it  was  free  from  that  lien 
also.**  But  the  general  rule  undoubtedly  is,  that  a  sale  under  the 
junior  judgment  does  not  divest  the  lien  of  the  elder  judgment;  the 
property  passes  subject  to  such  elder  lien;  the  junior  creditor  is 
entitled  to  all  the  money  made  at  his  sale,  but  afterwards,  at  any 
time  within  the  statutory  period,  the  senior  creditor  may  take  the 
appropriate  steps  to  enforce  his  lien.*^*  And  it  is  even  held  that 
where  both  judgments,  the  elder  and  the  junior,  are  the  property  of 
the  same  person,  he  may  proceed  to  levy  and  sell  under  the  younger 
lien  without  any  prejudice  to  his  right  afterwards  to  enforce  the  other, 
or  without  disturbing  or  destroying  its  lien,  provided  his  conduct  is 
free  from  any  imputation  of  deceit  or  unfairness  towards  the  par* 
ehaser.*^ 

§  460.    Order  of  Priority  on  After-Acquired  Landa. 

If  several  judgments  are  rendered  and  entered  against  the  same 
defendant  at  different  times,  and  he  afterwards  acquires  the  legal 
title  to  real  estate,  the  liens  of  the  several  judgments  attach  together 
upon  the  property  at  the  same  instant ;  all  stand  upon  the  same 
footing,  and  the  oldest  judgment  has  no  priority.*"  This  general 
rule  is  accepted  in  all  the  states,  so  far  as  we  have  been  able  to  dis- 
cover, except  Oregon.  In  that  state,  judgment-liens  attach  to  after- 
acquired  property  in  the  order  of  the  dates  of  the  docketing  of  the 
judgments.*"  In  another  state,  where  personal  property  of  the 
defendant  in  execution  is  brought  into  the  county  after  executions  of 
different  judgment-creditors  have  come  to  the  sheriff^s  hands  againat 


M*Lambertville  Nat  Bank  v.  Boss 
<N.  J.)>  13  Atl.  Rep.  la  Compare  HoUi- 
day  V.  Franklin  Bank,  16  Ohio,  585; 
§upra,  %  45C. 

no  Commercial  Bank  v.  Tasoo  Co.,  6 
How.  (Miss.)  580,  88  Anu  Dec.  447;  Ran- 
kin V.  Scott,  12  Wheat  177;  Littlefleld 
V.  Nichols.  42  Cal.  872;  Shotwell  v. 
Hurray,  1  Johns.  Ch.  612;  Bruce  v. 
Vogel,  88  Mo.  100;  Lathrop  v.  Brown, 
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Iowa,  40;  Hiestand  v.  WUliamsoa 
(Pa.),  ISAtL  Rep.  427. 

<u  Shotwell  V.  Marray,  1  Johns.  CSh. 
512. 

<u  Relf  e  V.  McComb,  2  Head,  658,  76 
Am.  Dec.  748;  Michaels  v.  Boyd,  1 
Smith  (Ind.),  100;  Moody  v.  Harper.  25 
Miss.  484;  Cayce  v.  Stovall,  60  Miaa 
806;  Davis  v.  Benton,  2  Sneed,  665i» 

"*Grelghtott  v.  Leeds,  •  Oreg.  21flL 
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sneh  defendant,  the  eldest  jndgment-oreditor  who  has  preserved  his 
lien  will  have  the  prior  right.*^^ 

Pabt  YI.    Duration  of  thb  Lxbh. 


§  46L    Oeneral  Boles. 

In  the  statutes  of  every  state  there  is  fixed  a  limitation  of  the 
period  daring  which  a  judgment  shall  continne  to  be  a  lien  npon  real 
estate.  Sometimes  this  period  is  set  absolutely  at  ten  years;  some- 
times the  lien  runs  for  five  years,  with  the  privilege  of  renewal  for  an 
equal  period,  and  successive  revivals  after  that;  and  in  some  juris* 
dictions  the  statutory  time  may  vary  from  the  types  here  cited. 
Occasionally  we  meet  with  a  statute  which  makes  the  life  of  the  lien 
depend  upon  the  issuing  of  execution,  or  which  makes  a  distinction, 
as  to  its  continuance,  founded  on  the  character  of  the  person  against 
whom  it  is  set  up,  whether  he  be  the  debtor,  a  purchaser,  or  a  subse- 
quent incumbrancer.  Thus,  in  Nebraska,  the  lien  of  a  judgment 
continnes  for  five  years  after  the  rendition  of  the  judgment,  and  as 
against  all  persons  except  bona  fide  judgment-creditors,  for  five  years 
after  the  issuance  of  execution.*"  A  judgment,  however,  does  not. 
lose  its  lien  upon  real  estate  by  the  suffering  of  an  execution,  issued 
thereon,  to  lie  dormant  in  the  sheriff's  hands.  The  doctrine  on  the 
subject  of  dormant  executions  does  not  apply  to  real  estate,  the  lien 
npon  which  depends  upon  the  docketing  of  the  judgment,  and  not 
npon  the  execution  or  levy.  And  such  lien  does  not  become  dormant 
ontil  the  expiration  of  the  full  statutory  limitation.^*  In  cases  where 
the  judgment  must  be  periodically  revived,  it  is  held  that  the  ques- 


««  Wood  ▼.  Gary,  6  Als.  48. 

s»  Reynolds  ▼.  Cobb,  15  Kebr.  878, 19 
K.  W.  Rep.  603.  See  Pasour  t.  Rhyne, 
B2  N.  Car.  149.  Under  Code  Ya.  1878, 
c  183,  §§  18, 18,  providing  that  no  exe- 
cution shall  issue,  nor  any  td,  fa.  or  ao- 
iion  brought,  on  certain  Judgments 
after  the  lapse  ol  tin  years  from  the 
return-day  of  an  execution  on  which 
ihere  is  no  return  by  an  officer,  or  after 


twenty  years  from  the  return-day  of 
an  execution  on  which  there  is  such 
return,  a  Judgment  on  which  no  exe- 
cution has  ever  been  issued  becomes 
dead,  both  in  law  and  equity,  after  ten 
years,  and  ceases  to  be  a  lien  upon  the 
real  estate  of  the  defendant  McCarty 
▼.  BaU,  88  Ya.  872, 1  &  £.  Hep.  189. 
«*Mair  ▼.  Leitch,  7  Barb.  841. 
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tion,  whether  the  lien  has  been  kept  alive  and  remains  in  force,  mast 
be  determined  by  an  inspection  of  the  record;  if  the  record  does  not 
show  its  existence,  the  lien  is  lost.*^'  The  lien  of  a  judgment  in 
favor  of  the  state  is  never  lost  by  lapse  of  time,''' 


§  462.    Dorxnant  Judsrment  Acts. 

In  the  state  of  Georgia  there  are  statutes — called  the  'dormant 
judgment  acts" — which  prescribe  that  after  the  lapse  of  a  certain 
time,  the  lien  of  a  judgment  shall  be  lost,  unless,  within  that  time, 
steps  have  been  taken  to  enforce  it.  These  laws,  it  is  held,  are  not 
merely  statutes  of  limitation ;  and,  as  against  junior  judgment-credit- 
ors, dormancy  is  not  prevented  by  an  entry  on  an  execution  in 
these  words:  'Deo.  1,  1881.  Paid  on  the  within  execution  five 
dollars,  balance  due  and  unpaid,"  signed  by  the  defendant.*^  A 
decree  in  equity  which  merely  prescribes  the  performance  of  a  duty, 
is  not  within  either  the  letter  or  the  spirit  of  these  acts."*  Of  course 
such  a  decree  creates  no  lien ;  but  the  point  of  the  decision  is  that 
the  statutes  in  question  form  no  obstacle  to  an  order  that  the  decree 
be  carried  out,  made  after  the  statutory  time  for  the  limitation  of 
.judgments. 

§  463.    Legislative  Abridgement  of  the  Time. 

It  is  a  familiar  principle  of  constitutional  law  that  a  statute, 
retroactive  in  its  operation,  which  merely  changes  the  remedy  pro- 
vided for  the  enforcement  of  an  existing  right,  cannot  be  said  to 
impair  the  obligation  of  contracts,  if  a  substantive  and  effective 
remedy  is  still  left  to  the  creditor.  And  it  is  an  equally  well  known 
rule  that  a  statute  of  limitations,  applying  retroactively  to  existing 
rights  or  remedies  and  abridging  the  period  of  time  allowed  for  their 
enforcement,  is  not  invalid  in  such  application,  if  a  reasonable 

S17  Duffey  v.  Houtz.  106  Pa.  8t  90.  &  E.  Rep.  S60.    See  also  NeUon  v.  Qfll, 

tu  Commonwealth     v.     Baldwin,    1  MOa.586^ 

Watts,  64,  26  Am.  Dee.  88.  »Batler  v.  James,  88  Qa.  ItfL 
u*Stonley  v.  McWhorter,  78  Qa.87, 1 
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length  of  time  is  left  for  the  assertion  of  snob  rights,  or  the  proseoa- 
tion  of  such  remedies,  before  the  bar  of  the  statute  cots  them  off. 
Now,  using  these  two  admitted  roles  as  premises,  it  is  easy  to  deduce 
the  oonelusion  that  a  statute  shortening  the  time  during  which,  by 
earlier  laws,  the  lien  of  a  judgment  was  to  continue,  is  not  open  to 
any  constitutional  objection,  in  its  application  to  judgments  whose 
lien  had  attached  before  the  act  was  passed,  xf  a  reasonable  time 
(though  less  than  the  original  period)  is  still  allowed  to  the  judgment- 
creditor  in  which  to  enforce  his  lien.  And  so  the  authorities  hold."^ 
But  the  case  is  different  if  the  statute  is  made  to  apply  to  a  case  in 
which  the  whole  of  the  new  period  of  limitation  had  run  before  the 
passage  of  the  act,  so  that  the  lien  would  be  instantly  out  off.  Thus, 
where  a  statute  had  provided  that  a  final  judgment  should  be  a  lien 
for  ten  years,  and  that  the  creditor  might  have  an  additional  three 
years  within  which  to  revive  it,  and  a  later  act  repealed  the  proviso 
allowing  the  additional  three  years,  it  was  held  that  the  latter  act 
was  unconstitutional,  as  interfering  with  vested  rights,  when  applied 
to  a  judgment  the  lien  of  which  had  expired  before  its  passage,  but 
the  additional  three  years  for  reviving  which  had  not  then  expired  ."* 

S  464.    liien  of  Transferred  Judgment. 

The  length  of  time  during  which  the  lien  of  a  judgment  transferred 
from  one  county  to  another  shall  continue  depends  entirely  upon  the 
construction  of  the  local  statute.  In  Pennsylvania  such  lien  contin- 
ues for -five  years  from  the  entry  of  the  judgment  in  the  county  to 
which  it  is  transferred.''*  But  on  the  other  hand,  in  Indiana,  under 
a  statute  declaring  that  the  lien  of  a  judgment  shall  continue  for  ten 
years  after  the  rendition  thereof,  and  another  statute,  providing  that 
when  a  transcript  of  a  judgment  from  another  county  is  filed,  the 
judgment  set  forth  in  the  transcript  shall  be  a  lien  on  property  within 
the  county  to  the  same  extent  as  judgments  of  the  local  court,  from 
the  time  of  filing  the  transcript,  it  is  held  that  the  lien  of  a  judg- 


Henry  v.  Henry  (8.  Car.)»  9  &  £.        ^^King  v.  Belcher  (a  Car.),  9  8.  B. 
Rep.  726;  McCormick  v.  Alexander,  3     Rep.  859. 
Ohio,  66;  mipra,  §  899.  nsKnauss'  Appeal,  49  Pa.  St.  419. 
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ment.  a  transoript  of  which  is  filed  in  another  ooantj,  is  in  force  for 
ten  years  after  its  rendition,  and  not  ten  years  from  the  time  of  filing 
the  transcript.^ 

§  466.  Extension  of  liien  by  Agreement  of  Parties. 

It  has  been  held  that  where  a  jadgmeot  is  rendered  in  pursuance 
of  a  written  agreement  of  the  parties,  entered  of  record,  that  the 
judgment  shall  be  rendered  collectible  and  payable  nine  years  from 
its  date,  the  ten  years  during  which  such  judgment  will  remain  a  lien 
on  the  real  estate  of  the  defendant  will  not  commence  to  run  until 
the  expiration  of  the  nine  years.^  In  the  case  cited  the  law  of  Indi- 
ana is  thus  stated :  The  lien  of  judgments  upon  real  estate  is  regu- 
lated by  statute,  and  the  general  rule  is  that  the  lien  continues  for 
ten  years  from  the  rendition  of  the  judgment  and  no  longer;  but 
there  are  four  exceptions,  the  statute  excluding  from  the  computation 
of  time  (1)  the  time  during  which  the  party  is  restrained  by  an  appeal 
from  proceeding,  (2)  the  time  during  which  the  plaintiff  is  restrained 
by  an  injunction,  (3)  the  time  the  plaintiff  may  be  prevented  from 
proceeding  by  the  death  of  the  defendant,  and  (4)  the  time  the  plain- 
tiff may  be  prevented  from  enforcing  the  judgment  by  an  agreement 
of  the  parties  entered  of  record.  But  it  must  be  considered  very 
doubtful  whether  any  such  exception  as  that  last  mentioned  would 
be  admitted  in  other  states,  unless  specifically  provided  for  by  the 
statute.  As  between  the  parties  a  judgment  may  be  kept  alive, 
although  once  paid,  for  the  purpose  of  securing  another  loan  >  but  as 
against  subsequent  lien-creditorS|  a  mortgage  or  judgment  once  paid 
cannot  be  kept  alive.** 


§  466.    Snrrival  against  Judgment-Debtor. 

The  lien  of  a  judgment  expires,  at  the  end  of  the  statutory  period, 
only  as  against  subsequent  purchasers  or  incumbrancers,  but  it  stiU 


^  Brown  v.  Wuskoff,  118  IndL  669. 19 
N.  £.  Rep.  468.  8ee  a  later  decision  in 
the  same  case  in  21  K.  £.  Rep.  848. 
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oontinaeB,  the  jadgment  being  unsatisfied,  against  the  judgment- 
debtor  himself.**'  Hence  if  one  suffers  his  property  to  be  sold  on 
execution  issued  on  a  judgment  after  its  lien  has  expired  by  limita- 
tion,  he  cannot  afterwards,  in  a  collateral  proceeding,  call  in  ques- 
tion the  yalidity  of  the  sale.***  So  in  a  case  where  the  real 
estate  of  a  debtor  was  sold  by  the  sheriff,  and  the  proceeds 
applied  to  the  payment  of  all  judgments  which  had  been  either 
entered  or  revived  within  five  years,  and  they  were  all  thereby  dis- 
charged, and  there  was  a  surplus,  and  there  were  two  judgments  the 
liens  of  which  had  expired,  in  consequence  of  their  not  being 
revived,  it  was  held  that  the  surplus  belonged  to  the  holders  of 
those  two  judgments.  For  although,  as  to  creditors  whose  judg- 
ment-liens were  in  force,  these  unrevived  judgments  had  undoubt- 
edly ceased  to  be  liens,  yet,  as  between  them  and  the  judgment- 
debtor,  the  liens  continued  notwithstanding  their  non-revival  within 
the  statutory  time.***  Inasmuch  as  the  statutes  ordinarily  provide 
that  the  lien  shall  expire,  after  a  certain  time,  as  against  ''bona  fide 
purchasers  and  subsequent  incumbrancers,"  some  attention  to  these 
terms  becomes  necessary.  As  to  the  former,  it  is  held  that  if  a 
purchaser  collusively  contrives  with  the  judgment-debtor  to  deprive 
the  creditor  of  his  lien  upon  tbe  lands  purchased,  knowing  that  the 
judgment  is  unpaid,  or  if  he  purchases  under  circumstances  indicat- 
ing an  intention  to  deprive  the  creditor  of  the  means  of  collecting  his 
judgment,  such  purchaser  will  not  be  protected  as  a  bona  fide  pur- 
chaser of  the  land,  discharged  of  the  lien  of  such  judgment,  although 
he  pays  the  full  value  of  the  estate.***  As  to  the  term  ''subsequent 
incumbrancers'*  in  these  statutes,  it  is  held  to  apply  to  creditors  of  a 
grantee  of  the  judgment-debtor,  where  the  conveyance  was  made 
within  the  statutory  period,  and  the  debts  were  contracted  after  the 
grantee's  investiture  with  the  legal  title.**^ 

v^McCahan  ▼.  EHiott,  108  Pa.  St  684:  621;  Teager  ▼.  Davla.  118  Ind.  S80,  IS 

Fetterman  v.  Murphy,  4  Watta,  424,  28  N.  £.  Rep.  707. 

Am.  Dec.  720;  Aurand'a  Appeal,  84  Pa.  "^Brown'a  Appeal,  91  Pa.  St  486. 

St  151;  Bank  of  North  America  ▼.  FiU-  "*Pettit  ▼.  Shepherd,  5  Paige,  428,  28 

iimmona,  8  Binn.  842.  Am.  Dec  487. 

^  Hinds  V.  Scott,  11  Pa.  St  10.  61  ^  Gridley  ▼.  Watson,  68  HL  186. 
Am.  Dec  606;  TufU  ▼.  Tufta,  18  Wend. 
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§  467.    Death  of  Judgment-Debtor. 

In  the  state  of  Pennsylvania  the  lien  of  a  judgment  is  continued 
as  to  land  boand  by  it  for  the  period  of  five  years  after  the  defend- 
ant's death,  although  he  aliened  the  land  after  the  rendition  of  the 
judgment.*"  And  as  against  his  heirs  or  devisees,  the  lien  is  with- 
out limit  and  need  not  be  revived.""  ^ A  judgment  of  record  at  the 
time  of  the  death  of  the  defendant,  though  without  lien  on  his  real 
estate  at  the  time  of  death,  does  not  fall  into  the  class  of  mere  debts, 
whose  lien  is  limited  to  five  years  after  the  death  of  a  decedent 
unless  suit  be  brought  for  the  same,  according  to  section  24  of  the  act 
of  Feb.  24,  1834.  That  section  expressly  excepts  debts  secured  by 
mortgage  or  judgment.  The  record  gives  notice  of  -  the  debt  to  all 
persons  interested,  and  it  remains  unaffected  by  time  as  to  all  volun- 
teers, until  a  presumption  of  payment  arises.  **  ^ 

§  468.    Semedies  of  Creditor  after  Expiration  of  Idenu 

It  is  well  settled  that  the  lien  of  a  judgment  cannot  be  enforced  in 
equity  after  the  right  to  enforce  the  judgment  at  law  has  ceased  to 
exist."*  Nor,  if  the  creditor  has  lost  his  lien  by  the  failure  to  take 
the  proper  steps  in  time,  can  he  change  the  result  by  the  mere  act  of 
issuing  an  execution."*  But  it  is  not  necessary  that  a  judgment 
should  be  revived  in  order  to  maintain  its  lien  on  money  in  the  sher^ 
iff's  hands."' 

Pabt  YII.    Suspension  and  Dibchargb  of  Judoment-Libns. 

§  469.     (General  FrincipleB. 

Inasmuch  as  the  lien  of  a  judgment  does  not  merely  bind  the 
debtor's  estate  by  his  own  consent  or  sufferance,  but  attaches  by  force 

»>  Stevenson   v.  Black  (Pa.),  1  AtL        "» Smith   v.  Meredith,  80  Md.  420* 

Rep.  812,  foUowing  Nicholas  v.  Phelps,  Hotcheaon  v.  Grubbs,  80  Va.  26L 
16  Pa,  St.  86.  »  Roe  v.  Swart.  6  Cow.  294. 

**>  Shearer  v.  Brinley,  76  Pa.  St  800;        ''^  Commonwealth  v.  Glehn,  8  Penr. 

Konigmaker  v.  Brown.  14  Pa.  St  269.  &  W.  417. 

»*  Baxter  v.  Allen.  77  Pa.  St  468. 
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of  law  in  oonseqnenee  of  the  rendition  of  the  judgment  against  him, 
it  follows  that  he  cannot  relieve  his  land  from  its  burden  by  any  act 
short  of  satisfying  the  judgment,  nor  can  he,  without  a  release 
from  the  judgment-creditor,  change,  limit,  or  impair  the  lien 
or  prejudice  the  rights  of  its  holder.  The  act  of  the  debtor, 
therefore,  in  selling,  conveying,  mortgaging,  or  leasing  the  land,  or 
his  abandonment  or  repudiation  of  the  title,  or  attornment  to  a  third 
person  (if  he  really  had  an  interest  subject  to  the  judgment),  can- 
not affect  or  destroy  the  lien  of  the  judgment  when  once  it  has 
attached."*  Thus  a  voluntary  assignment  for  the  benefit  of  creditors 
does  not  affect  liens  on  the  land  assigned  created  by  existing  judg. 
ments  against  the  assignor."*  Nor,  after  such  an  assignment,  does 
the  failure  of  a  creditor  to  sue  out  and  levy  execution  impair  the  lien 
of  his  judgment.^  But  in  one  state  it  has  been  held  that  although 
a  judgment  is  by  law  a  lien  upon  the  land  of  the  defendant,  yet  he 
may  after  the  judgment  convey  good  title,  if  he  has  at  all  times 
afterwards  a  sufficient  amount  of  property,  subject  to  and  within 
reach  of  an  execution,  to  satisfy  the  judgment.*^ 

§  470.    Suspension  of  liien  by  Injtinotioxi. 

An  injunction  against  the  enforcement  of  a  judgment  at  law,  if 
not  perpetual,  does  not  destroy  the  lien  of  the  judgment,  but  merely 
suspends  it  until  the  dissolution  of  the  injunction,  after  which  the 
lien  will  revive  and  continue  for  the  full  statutory  period.*^  Whether 
this  statutory  period  is  to  be  computed  exclusive  of  the  time  during 
which  the  lien  was  so  suspended,  is  not  clear  upon  the  authorities, 
and  must  be  determined  by  the  language  of  the  local  statute.  In 
one  state  the  law  expressly  excepts  from  the  computation  of  the 
period  for  which  the  lien  continues  in  life  "the  time  during  which 

"•Morria  v.  Mowatt,  2  Paige,  686,  23  "•Schaeffer'a  Appeal,  101  Pa.  St.  46. 

Am.  Dec  661;  Decker  ▼.  Gilbert,  80  Ind.  mo  Scott  ▼.  Dudd,  26  Ohio  St  68. 

107;  Brooker  v.  Sprague,  99  Ind.  169;  ^iHowse  v.  Judson,  1  Fla.  188. 

Rodgen  ▼.  Meaner,  4  Gratt  81, 47  Am.  ms  Smith  v.  Everby,  4  How.(Mla8.)  178; 

Dec  716;  Agricultural  Bank  y.  Fallen,  Lynn  v.  Gridley,  ViTalker  (Miaa.),  648, 

8  Sm.  A  Mar.  867,  47  Am.  Dec  92;  Tin-  12  Am.  Dec  691;  supra,  §  896. 
ney  v.  Wolaton,  41  DL  216. 
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the  plaintiff  is  restrained  by  an  injunction."^  Bat  in  another 
state,  for  want  of  a  similar  saving  clause  in  the  statute,  the  courts 
have  been  forced  to  conclude  that  if  the  lien  ran  out  during  the 
pendency  of  such  an  injunction,  it  was  finally  lost,  and  could  not  be 
revived,  upon  the  dissolution  of  the  injunction,  at  least  as  against  a 
bona  fide  purchaser  from  the  judgment-debtor.*^  But  here  consider- 
ations of  equity  must  intervene,  and  it  becomes  important  to  inquire 
at  whose  instance  the  injunction  was  issued.  For  instance,  in  a 
ease  where  the  creditor  was  prevented  from  enforcing  his  execution 
until  after  the  time  prescribed  by  the  statute,  in  consequence  of  an 
injunction  granted  on  the  application  of  a  mortgagee  of  the  property, 
the  lien  of  whose  mortgage  was,  at  the  issuance  of  the  injunction^ 
secondary  to  that  of  the  judgment,  and  the  injunction  was  subse- 
quently dissolved,  upon  the  failure  of  the  mortgagee  to  establish  his 
claim  to  protection,  it  was  held  that  he  could  not  take  advantage  of 
the  fact  that  the  lien  of  the  judgment  was  lost,  and  that  he  was  not 
entitled  to  hold  the  property  discharged  of  the  lien  of  the  judg- 
ment •**  In  Alabama  a  judgment-lien  is  discharged  by  an  injunction 
issued  upon  the  execution  of  a  bond  with  sureties  by  the  judgment- 
debtor,  if  the  bond  provides  the  plaintiff  with  another  security  for 
the  payment  of  his  judgment.** 

§  471.    Stay  of  Prooeedlxigs. 

In  general,  the  lien  of  a  judgment  is  not  destroyed  by  an  agree- 
ment of  the  parties  to  stay  execution  for  a  specified  period.*^  And 
a  stay  of  proceedings  by  order  of  court,  pending  a  motion  for  a  new 
trial,  or  by  appeal  with  stay-bond,  merely  suspends  the  running  of 
the  statutory  time  during  which  a  judgment  is  a  lien  on  real  estate, 
but  it  does  not  postpone  its  beginning  until  after  the  stay  has 
ceased.** 

M  Applegate  v.  Edwardt*  45  Ind.  8S9.  Love  v.  Harper,  4  Hnmpli.  118;  Ajera 

•M  Tucker  ▼.  Shade,  35  Ohio  St  866.  v.  Waal,  44  Tax.  649. 
MBWork  ▼.  Harper,  81  Mitt.  107,  66        •«Barroilhet  v.  Hathaway,  81  GML 

Am.  Dec.  548.  895,  89  Am.  Dea  198;  Iiler  v.  Brown,  65 

^  BarUett  v.  Oayle,  6  Ala.  806.  K.  Carr.  656. 
M'Brewtter  v.  Clamfit,  88  Ark.  78; 
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S  478.    Opening  or  Vacating  Judgment. 

Opening  a  default  judgment  merely  to  let  the  defendant  in  to  a 
defense  does  not  destroy  its  lien ;  the  lien  continues  for  the  statutory 
period.**  But  vacating  a  judgment  effectually  obliterates  it  for  all 
purposes;  and  of  coursethe  lien  is  thereby  cancelled,  leaving  the 
judgment-debtor  free  to  roll  or  incumber  the  property  anew.  But 
judgments  which  have  been  vacated  are  sometimes  restored,  and 
thereby  the  lien  of  the  judgment  re-attaches.  A  party  whose  judg- 
ment has  been  illegally  vacated  will  not  be  deprived  of  his  lien  if  he 
ultimately  procures  the  reversal  of  the  order  which  set  it  aside,  unless 
the  equities  of  bona  fide  purchasers  or  incumbrancers  have  intervened. 
And  further,  the  lien  is  restored  to  the  exact  position  it  occupied  at 
the  time  the  judgment  was  vacated.  That  is,  it  continues  to  take 
precedence  of  any  liens  which  were  junior  to  it  at  that  date,  unless 
the  holders  of  such  junior  liens  have  acquired  new  rights,  by  proceed- 
ings under  their  several  judgments,  of  which  they  cannot  justly  be 
deprived."* 

§  473.    Appeal  or  Error. 

It  is  generally  held  that  the  lien  of  a  judgment  is  not  discharged 
by  an  appeal  being  taken,  but  merely  suspended;  nor  is  the  judg. 
ment  on  appeal  a  discharge  of  the  lien  of  the  judgment  below."' 
"Even  if  there  be  a  new  judgment  [e.  g.t  of  affirmance  on  appeal] » 
this  does  not  necessarily  destroy  the  lien  which  the  law  has  given, 
for  it  is  competent  for  the  law  to  keep  the  lien  in  existence,  although 
a  new  judgment  be  predicated  on  the  first."  *"  And  where  a  decree  is 
reversed  in  part  and  affirmed  as  to  the  residue,  the  reversal  in  part 
does  not  destroy  the  lien  of  so  much  of  the  decree  as  is  unreversed."^ 

**  Cope's  Appeal,  06  Pa.  8t  2eC  Latson,  6  Cal.  180;  Leonard's  Appeal. 

"•King  ▼.  Harris,  84  N.  T.  880,  §.  o.  94  Pa.  8t.  180.    Per  contra,  CampbeU  v. 

80  Barb.  471.  Bpence,  4  Ala.  548,  89  Am.  Dec.  801. 

>n  Hardee  ▼.  BtOTall,  1  Ga.  99;  Mont-  « Planters'  Bank  ▼.  Calvit,  8  8m.  ft. 

gomery  v.  McQimpsey,  7  8m.  ft  Mar.  Mar.  148,  41  Am.  Dec.  616. 

667;  Cnrtis  ▼.  Root  28  IlL  867;  Moore  ▼•  >**  Thomson  ▼.  Chapman,  88  Va.  316,. 

Rittenhouss,  16  Ohio  8t  810;  Dewej  v.  8  &  S.  Rep.  878b 
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S  474.    Bankruptcy. 

The  Hen  of  a  judgment-creditor  who  fails  to  prove  his  debt  is  not 
displaced  by  the  sabsequent  bankruptcy  of  the  debtor.  And  where 
a  judgment-debtor  is  declared  a  bankrupt,  has  his  homestead  set 
apart,  procures  his  discharge,  and  afterwards  disposes  of  the  prop- 
erty set  apart  as  a  homestead,  it  at  once  becomes  subject  to  execu- 
tion under  the  prior  judgment.  ** Liens  are  not  destroyed  but  pre* 
served  by  the  bankrupt  act." 


§  476.    Appointment  of  SecelTer. 

It  is  held  that  the  lien  of  a  judgment  on  the  real  estate  of  a  corpo- 
ration is  not  lost  or  affected  by  the  subsequent  appointment  of  a 
receiver  to  settle  the  business  of  such  corporation ;  nor  is  the  judg- 
ment-plaintiff thereby  prevented  from  proceeding  by  execution,  levy, 
and  sale  of  such  property  to  make  his  debt,** 

S  476.    Taking  Defendant  on  Oa.  Sa. 

At  common  law,  ''the  writ  of  capiat  ad  9ati$faeiendum  is  an  execu- 
tion of  the  highest  nature,  inasmuch  as  it  deprives  a  man  of  his  lib- 
erty till  he  makes  the  satisfaction  awarded ;  and  therefore,  when  a 
man  is  once  taken  in  execution  upon  this  writ,  no  other  process  can 
be  sued  out  against  his  lands  or  goods.**  "*  Hence  the  lien  of  the 
judgment  is  destroyed  by  an  execution  against  the  debtor's  person. 
It  may,  however,  revive,  in  the  few  cases  in  which  the  creditor,  fail- 
ing to  obtain  satisfaction  by  this  means,  is  permitted  to  resort  to 
other  remedies ;  but  not  as  against  intervening  rights.  "If  the  plain- 
tiff be  remitted  to  other  remedies  by  a  discharge  of  his  debtor  by  act 
of  law,  or  by  an  escape,  it  will  not  operate  to  restore  his  lien  on  the 
debtor's  property,  which  he  has  elected  to  waive  or  abandon,  as 
against  creditors  who  have  obtained  a  precedence  during  such  saa- 

>M  Jackson  ▼.  Allen,  80  Ark.  110;  Mo-        ** Southern  Bank  ▼.  Ohio  Int.  Oa., 
Canoe  ▼.  Taylor,  10  Gratt  68a  23  Ind.  181. 

»8  BL  Comm.  414 
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pension.  **  "^  Where  a  judgment  is  recovered  against  several,  and  a 
ea.  $a.  served  on  one  of  them,  who  executes  a  forthcoming  bond, 
which  is  forfeited,  this  does  not  extinguish  the  lien  of  the  judgment 
upon  the  land  of  the  others.** 

§  477.    Payment. 

The  lien  of  a  judgment  is  discharged  by  payment  of  the  judg- 
ment."* fiut  a  tender  of  the  amount  of  the  judgment,  if  not 
accepted,  does  not  extinguish  its  lien."*  An  attorney's  lien  upon  a 
judgment  affects  only  his  client's  interests,  and  not  the  right  of  the 
opposite  party  to  discharge  the  judgment  with  depreciated  funds.**^ 
But  although  a  judgment  lien  or  obligation  may  be  extinguished  at 
law  by  the  payment  of  the  debt,  yet,  for  the  benefit  of  a  surety  who 
has  paid  it,  the  lien  in  equity  continues  in  full  force.*"  But  after  it 
is  thus  discharged,  it  is  said  that  the  lien  cannot  be  restored  by  any 
subsequent  agreement  between  the  parties ;  *"  although,  in  some  juris- 
dictions, it  appears  that  it  may  be  kept  alive  for  the  purpose  of  secur- 
ing further  advances.*** 

§  478.    CaxLoellatlon  or  Entry  of  Satisfaotion. 

A  judgment  creditor  who  enters  satisfaction  of  his  judgment,  or 
causes  an  execution  to  be  returned  satisfied,  authorizes  others  to  treat 
the  property  of  the  debtor  as  released  from  the  lien  incident  to  the 
judgment."*  And  so  a  judgment,  when  cancelled  by  order  of  the 
court,  ceases  to  be  a  lien  on  real  estate  owned  by  the  debtor  during 
the  life  of  the  judgment.*"  On  the  same  principle,  where  the  defend- 
ant executed  his  notes  for  the  amount  of  the  judgment  rendered 

^  Rockhm  ▼.  Hanna,  16  How.  188.  "*  De  La  Yergne  ▼.  ETertsoni  1  Paige, 

«*  Leake  v.  FergUBOD,  2  Qratt  419.  181, 19  Am.  Dec.  411. 

"*  Banks  v.  Eyans,  10  Sm.  A  Mar.  85,  «Mpeirce  v.  Black,  106  Pa.  Bt.  84a 

48  Am.  Dec.  784.  s^Page  ▼.  Benson,  8d  DL  484;  Bank 

"*  People  ▼.  Beebe,  1  Barb.  879;  Law  v.  Ford,  18  Ala.  481. 

V.  Jackson,  9  Cow.  641.  ^  Worthington  v.  Nelson  (lowa)^  86 

»  Keil  ▼.  8Uten,  7  Heisk.  290.  N.  W.  Rep.  91t 

*tt  German   American  Sav.  Bank  v. 
Fritz,  68  Wis.  890, 88  N.  W.  Rep.  188. 
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against  him^  which  was  snbseqtiently  eaneelled,  it  was  held  that  the 
jadgment  ceased  to  exist,  and  there  was  no  longer  a  lien  npon  the 
defendant's  real  estate,  when  no  fraud  was  imputable  in  obtaining 
the  cancellation.^ 

S  479.    Sale  of  the  Land. 

A  Bale  of  land  under  an  execution  extinguishes  the  lien  of  the 
judgment  on  the  land  sold.*** 

§  480.    Aoquialtlon  of  Title  by  Judgment-Creditor. 

Since  a  judgment  is  a  general  lien  upon  all  the  debtor's  real  estate, 
it  does  not  merge  when  the  judgment-creditor  acquires  title  to  a  par- 
ticular portion  of  such  lands,  but  may,  in  ordinary  cases,  be  enforced 
against  the  remaining  lands."*  In  case  the  creditor  should  become 
the  owner  of  the  only  piece  of  land  belonging  to  the  debtor,  there 
would  probably  be  a  merger  of  the  lien,  but  no  loss  of  the  right  to 
eatisfy  the  judgment  by  leTy  upon  personalty.  But  the  precise  ques* 
tion  does  not  appear  to  have  come  before  the  courts. 

§  48L    Selease  of  lien. 

A  release  by  a  judgment  creditor,  at  the  instance  of  the  debtor,  of 
one  of  several  tracts  of  land  bound  by  a  judgment,  will  not  operate 
as  a  release  of  the  others.''*  It  is  said  that  a  release  of  a  judgment- 
lien  may  be  by  parol,  but  the  proof  thereof  must  be  clear,  satis- 
factory, and  conclusive.*^  There  may  also  be  a  species  of  release  in 
equity  or  by  estoppel.  Thus,  where  lands  subject  to  the  incumbrance  of 
a  judgment  are  conveyed  with  covenants  of  warranty  to  a  purchaser 
for  fuU  value,  the  grantee  and  his  successors  in  interest  occupy  a 
position  similar  to  that  of  sureties  for  the  judgment-debtor  and  are 
entitled  to  the  same  equities;  and  a  release  by  the  judgment^sreditor, 

^  Polk  Co.  ▼.  Nelson  (lowaX  48  K.  W.        ^  Caley  ▼.  Morgan.  114  Ind.  860.  16 
Bep.  80.  N.  B.  Rep.  7M. 

«*  SartUfl  V.  Easton,  2  Wend.  807.  ^  Wolfe  v.  Gardner,  4  Harrlngt  888L 

UDalby  v.  Cronkliite,  88  Iowa,  88IL 
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without  their  Mnsent  and  with  knowledge  of  their  rights,  of  any 
Monrity  to  which,  in  equity,  they  would  be  entitled  on  payment  of 
the  judgment,  disohaxges  the  lien  of  the  judgment.*"*  In  a  ease  in 
New  Tork,  it  appeared  that  the  agent  of  the  judgment-oreditor  was 
present  at  a  sale,  by  the  debtor  to  a  third  person,  of  certain  lands  on 
which  the  judgment  was  a  lien,  drew  the  conveyance,  and  was 
informed  of  the  sale,  and  the  debtor  soon  afterward  delivered  to  such 
«gent,  as  security  for  the  judgment-debt,  the  notes  given  in  payment 
for  the  land  conveyed.  It  was  held  that  the  receipt  of  these  notes 
by  the  agent  of  the  creditor,  with  knowledge  of  their  consideration, 
although  it  did  not  affect  the  creditor's  lien  upon  the  lot  as  security 
for  the  judgment  in  ease  it  should  not  be  otherwise  satisfied, 
imposed  on  him,  in  equity,  a  duty  to  apply  the  proceeds  of  the  notes 
in  reduction  of  the  judgment.*" 

vsBtnies  v.  Kotl.  M  N.  T.  807,  tl        miagaUg  t.  Morgaiip  ION.  Y.  17a 
AoL  BepwttML 
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OHAFTEB  XVIL 

BBYIYAL  OF  JUDGMENTS  BY  SCIRE  FAGIA& 

g  488.  Nature  and  FancUona  of  the  Writ. 

488.  Venue  of  the  Action. 

484.  Right  to  sue  out  8eire  Faeioi. 

485.  Time  of  Issuing  the  Writ 
480.  Pleadings. 

487.  Service  of  Writ 

488.  Parties  PlaintiflC 

489.  Parties  Defendant 

490.  Same;  Judgment  against  Decedent 

491.  Same;  Joint  Defendants. 
498.  Terre-Tenanti. 

498.    Defenses. 

494.    Same;  Payment,  Release,  Set-Olf. 

496.  Same;  Discharge  In  Bankruptcy. 

496w  Same;  Invalidity  of  Original  Judgment 

497.  Same;  Collateral  Agreements. 

498.  Judgment  on  Scire  Faeiiu. 

499.  Practice  in  Pennsylvania. 

§  482.    Nature  and  Functions  of  the  Writ. 

A  9eire  facias  is  a  jadieial  writ  foanded  upon  some  matter  of  reo* 
ord,  as  a  judgment,  mortgage,  recognizance,  tax-lien,  or  letters-pat- 
ent, and  requiring  the  person  against  whom  it  is  brought  to  show 
cause  why  the  party  bringing  it  should  not  have  the  advantage  of 
such  record,  or  (as  in  the  case  of  scire  facias  to  repeal  letters  patent) 
why  the  record  should  not  be  annulled  and  vacated.^  Among  the 
various  uses  to  which  this  writ  may  be  put,  two  only  are  important 
to  onr  present  purpose.  In  the  first  place,  it  lies  to  seoure  the  right 
to  issue  execution  on  a  judgment,  when  that  right  has  either  become 
dormant  through  failure  to  exercise  it,  or  cannot  be  exercised  without 
preliminary  judicial  proceedings.  Thus,  in  the  case  of  a  judgment 
against  an  executor  of  assets  quando  acciderint,  and  in  cases  where  a 
new  person  is  to  be  charged  or  benefited  by  the  execution,  sctr« 

1  Brown's  Law  Diet  tit.  ''Seirs  Fadoi;'  8  Tidd's  Pr.  109a 
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fac\a$  is  first  to  be  brought.  So,  at  common  law,  all  writs  of  execu- 
tion had  to  be  sued  out  within  a  year  and  a  day  after  the  judgment 
was  entered,  otherwise  the  judgment  was  presumed  to  be  satisfied 
and  extinct,  but  this  writ  would  lie  to  revive  the  right  to  issue  exe^ 
cution  if  such  presumption  were  contrary  to  the  fact.'  In  any  of 
these  cases  the  writ  commands  the  sheriff  to  "make  known"  to  the 
defendant  that  he  be  in  court  on  the  return-day,  in  order  to  show 
cause  why  the  plaintiff  ought  not  to  have  execution  against  him; 
and  it  is  more  fully  described  as  a  writ  of  acire  facias  quare  exeeu- 
tionem  non.  In  the  second  place,  the  statutes  of  some  of  the  states 
provide  that  a  judgment  shall  cease  to  be  a  lien  on  real  estate  at  the 
expiration  of  a  certain  period  of  time  (usually  five  or  ten  years),  but 
also  provide  that,  within  that  period,  the  judgment  may  be  revived 
by  a  proceeding  by  scire  facias,  with  the  effect  of  continuing  its  lien 
for  another  like  period.  When  used  for  this  purpose,  the  writ 
requires  the  defendant  to  show  cause  why  the  judgment  should  not  ba 
revived  and  its  lien  continued. 

In  this  sense,  the  proceeding  by  scire  facias,  while  it  partakes  i>i 
some  measure  of  the  characteristics  of  an  independent  action  at  law 
(as,  in  requiring  service  of  a  writ  and  a  plea  by  the  defendant),  yet 
is  not  regarded  as  a  new  suit.  In  contemplation  of  law  it  is  merely 
a  continuation  of  the  action  which  resulted  in  the  judgment  now 
sought  to  be  revived,  and  as  dependent  upon  the  liability  already 
created  by  that  judgment.*  Each  successive  writ  of  scire  facias  to 
revive  a  judgment,  or  to  recover  damages  for  the  breach  of  the  con- 


*  Brown,  ubi  tup.  See  Pennock  t. 
Hart,  8  Serg.  &  R.  869. 

s  Hatch  ▼.  £u8ti8,  1  Oall.  16C;  Fitz- 
bugh  ▼.  Blake,  2  Cranch  C.  C.  87;  Ad- 
ama  v.  Rowe,  11  Me.  89,  25  Am.  Dec. 
266;  State  Treasurer  v.  Foster,  7  Yt  62; 
Comatock  v.  Holbrook,  16  Gray,  111; 
Qray  ▼.  Thrasher,  104  Mass.  878;  Eldred 
▼.  Hazlett»  88  Pa.  St.  16;  Irwin  ▼.  Nix- 
on'a  Heirs.  11  Pa.  St.  419,  61  Am.  Dec 
669;  Kirkland  ▼.  Kreba.  84  Md.  98;  In- 
gram ▼.  Belk,  2  titrobh.  207, 47  Am.  Dec. 
691;  Fnnderburk  ▼.  Smith,  74  Ga.  615; 
Brown  ▼.  Harley,  2  Fla.  159;  Perkina 
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▼.  Hume,  10  Tez.  60;  Masterson  ▼.  Cun- 
diff,  68  Tez.  472;  Carter  ▼.  Carriger,  8 
Terg.  411,  24  Am.  Dec.  586;  Blackwell 
▼.  State,  8  Ark.  820;  Wolf  v.  Pounds- 
ford.  4  Ohio,  897;  Cballenor  ▼.  Niles.  78 
111.  78;  Denegre  v.  Haun.  18  Iowa.  240*. 
Eaton  V.  Hasty,  6  Nebr.  419,  29  Am. 
Rep.  865.  But  a  9ciTe  facioi  to  revive 
a  Judgment  on  which  no  execution  is- 
sued in  a  year  and  a  day  may  be  regard- 
ed as  a  suit  on  tlie  judgment,  so  far  as 
concerns  tbe  plaintiff's  right  to  discon- 
tinue as  to  parties  not  served.  Hanson 
▼.  Jacks,  22  Ala.  549. 

(677) 


§483 


LAW   OF  JUDGMENTS. 


[Ch.   17 


dition  of  a  bond  on  which  the  judgment  has  been  rendered,  must  be 
founded  upon  the  judgment  which  immediately  preceded  it;  for  a 
recovery  upon  a  writ  of  scire  facias  is  a  bar  to  any  subsequent  recov- 
ery upon  the  original  judgment.^  It  must  be  observed  that  this 
writ,  ad  a  remedy  for  the  revival  or  enforcement  of  a  judgment,  is 
not  universally  applicable  in  the  United  States.  In  some  jurisdic- 
tions, where  the  only  form  of  action  authorized  by  law  is  the  "civil 
action/'  the  writ  of  scire  facias  is  unknown  in  practice.* 


§  488.     Venue  of  the  Action. 

It  is  a  settled  rule  that  a  scire  facias  to  revive  a  judgment  can 
issue  only  from  the  court  in  which  the  record  remains  of  tbe  jud^- 
menfto  be  revived.*  Thus,  proceedings  to  revive  a  judgment  against 
the  heirs  of  tbe  defendant^  so  as  to  have  execution  against  lauds 
inherited  by  them,  must  be  brought  in  the  court  where  the  judgment 
was  rendered,  and  an  independent  suit  therefor  in  another  county, 
where  a  transcript  had  been  filed  to  obtain  a  lien,  cannot  be  main- 
tained where  the  lands  have  been  sold  without  fraud.^  Where  the 
defendant  resides  out  of  the  county,  service  must  be  perfected  by 
«ending  out  process  to  the  county  where  he  is  to  be  found,  directed 
4o  the  sheriff  of  that  county,  whose  duty  it  then  becomes  to  serve 
^nd  return  tbe  process.*  Where  a  judgment  has  been  obtained  before 
•a  justice  of  the  peace,  and  a  transcript  taken  and  filed  in  the  court 
of  common  pleas,  a  scire  facias  to  revive  the  judgment  must  be  issued 
4)y  the  common  pleas  and  not  by  tbe  justice.*  This  writ  cannot  be 
^brought  in  a  court  of  chancery  to  enforce  or  revive  a  decree,  unless 


^ColliDgwood  V.  Canon,  2  Watts  A  B. 
4KdO;*Custer  v.  Detterer,  8  WaHs  &S.2Q. 

SHamiston  v.  Smith,  21  Cal.  129. 

*  Vallance  v.  Sawyer,  4  Me.  62;  State 
w.  Brown,  41  Me.  685;  State  v.  Einne, 
^9  N.  R  129:  Carlton  v.  Young,  1  Aik. 
882;  Gibson  v.  Davis.  22  Vt  874;  Osgood 
^.  Thurston,  28  Pick.  110;  Dougherty's 
Estate,  9  Watts  A  S.  189,  42  Am.  Dec 
-926;  Boylan  v.  Anderson,  8  N.  J.  Law, 
^29;  Tindall  v.  Carson,  16  N.  J.  Law, 
M;  Grimke's  £xra.  v.  Majrant,  2  Brev, 


202;  Dickinson  v.  Allison,  10  Ga.  557; 
Funderburk  v.  Smith,  74  Ga.  615;  Chap- 
man V.  Nelson,  81  La.  Ann.  841;  Maa- 
terson  v.  Cundiff.  58  Tex.  472;  Schmidt- 
ke  V.  Miller.  71  Tex.  108.  8  S.  W.  Rep. 
688;  Cballenor  v.  Niles,  78  111.  78;  Camcs 
V.  Crandall,  4  Iowa,  151;  Wilson  ▼.  Tier- 
nan,  8  Mo.  577. 

7  Thompson  v.  Parker,  88  Ind.  96. 

<  Dickinson  v.  Allison,  10  Ga.  557. 

*  Brannan  v.  Eellej,  8  Serg.  &  R.  479. 
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there  be  a  statute  aathorizing  exeoations  to  issue  upon  decrees  in 
equity.** 

§  484.    Bight  to  Sue  out  Scire  Facias. 

At  common  law,  a  party  was  not  entitled  to  maintain  a  scire 
faciaM  to  have  execution  of  a  judgment  where  there  was  no  change 
of  parties,  and  the  writ  was  available  only  in  cases  where  the  time 
for  issuing  execution  was  past.**  But  according  to  the  modem  decis- 
ions, an  action  of  debt,  or  a  scire  facias,  may  be  brought  on  a  judg- 
ment after  an  execution  has  issued,  and  it  is  not  a  valid  objection  to 
such  a  proceeding  that,  at  the  time  of  its  commencement,  the  plain- 
tiff could  have  proceeded  by  execution.*'  And  where  a  party  unnec- 
essarily sues  out  a  scire  facias,  when  be  might  have  an  immediate 
execution,  the  writ  should  not  be  quashed  for  that  reason,  but  execu- 
tion should  not  issue  until  he  obtains  judgment  under  the  writ.** 
Complete  satisfaction  of  the  judgment  will  alone  suffice  to  prevent 
its  revival  in  this  manner.  Thus  a  subsisting  levy  on  land  is  no  bar 
to  a  scire  facias  on  the  judgment  to  continue  its  lien  or  to  substitute 
a  representative  of  either  party.*^  So  a  conditional  appropriation  by 
an  auditor  to  a  judgment-creditor  in  the  distribution  of  proceeds  of 
the  debtor's  real  estate,  will  not  prevent  the  reviving  of  the  judgment 
for  the  whole  amount,  where  no  money  has  been  actually  received 
upon  it,  and  the  conditions  attached  to  the  appropriation  have  not 
been  fulfilled.**  So  a  scire  facias  may  be  issued  to  revive  a  judgment 
which  has  been  removed  by  a  writ  of  error  sued  out  without  bail  and 
still  pending;  for  a  writ  of  error  without  bail  is  not  a  supersedeas^* 
But  the  writ  cannot  be  used  to  revive  a  judgment  on  which  no  exe- 
cution could  ever  have  issued.*' 

^Jeftrejs  v.  Tarboroagh,  1  Dev.  Ch.  "  Lambson  v.  Moffett,  61  Md.  436. 

510;  Cartis  v.  Hawn,  14  Ohio,  1&;  Lo-  ^Trapnall  v.  Richardson,  18  Ark.  543, 

gan  ▼.  Cloyd,  1  A.  E.  Mar.  201.  68  Am.  Dec.  888. 

"  Harmon  v.  Dedriclc,  8  Barb.  192.  »  Masser  v.  Dewart,  46  Pa.  St  534 

"Stewart  ▼.  Peterson's  Exr.,  68  Pa.  «»Boyer  v.  Rees,  4  Watts,  201. 

St.  280;  Btille  ▼.  Wood,  1  N.  J.  Law,  i7  Turner  ▼.  Dapree,  19  Ala.  198;  Hor- 

lia  ton  T.  Clark,  40  Ga.  412. 
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S  486.    Time  of  Issuing  the  Writ. 

Where  the  statnte  provides  thai  no  judgment  shall  continne  a  lien 
on  realty  for  a  longer  period  than  five  years  (or  ten  years)  from  the 
day  of  entry  or  revivor,  unless  a  writ  of  scire  facia$  to  revive  it  be 
sued  out  within  that  period,  the  limitation  of  the  time  of  bringing 
the  writ  begins  to  ran  from  the  rendition  of  the  judgment.^  But  in 
such  case  the  day  of  entry  of  the  judgment  is  to  be  excluded  in  the 
computation  of  the  period  within  which  it  must  be  revived.^  And 
where  the  last  day  of  the  period' thus  computed  falls  on  Sunday,  a 
writ  of  icire  faciai  issued  on  the  Monday  following  is  in  time  to  pre- 
serve  the  lien.*'  And  if  the  process  of  scire  facias  to  revive  issues  a 
single  day  within  the  time,  it  saves  the  bar;  and  the  terre-tenant 
may  be  connected  with  this  process,  though  not  named  in  it,  by  an 
aliaSf  which  latter  may  issue  any  time  within  five  years.*^  In  some 
states,  the  life  of  a  judgment-lien  is  continued  for  a  certain  period 
after  the  death  of  the  debtor,  without  reference  to  the  time  that  may 
have  elapsed  since  its  entry  or  last  revival,  provided  it  bad  not  then 
become  dormant.  But  elsewhere  it  is  held  that  if  more  than  five 
years  of  the  whole  period  (ten  years)  have  elapsed  during  the  life  of 
the  debtor,  then  the  creditor  has  only  the  remainder  of  the  ten 
years  in  which  to  revive  the  judgment  against  the  personal  represent- 
atives."  In  Pennsylvania  a  judgment  may  be  revived  against  terre- 
tenants  at  any  time  within  the  period  of  five  years,  notwithstanding 
there  may  have  been  an  intermediate  revival  by  scire  facias  without 
notice  to  them."  But  an  alias  scire  facias,  issued  after  five  terms 
from  the  former,  is  not  sufQcient  to  preserve  the  lien  of  a  judgment 
which  had  expired  in  the  interval.**    In  the  same  state  it  was  for- 

i>  Scott  V.  Seelye,  89  La.  Ann.  749,  2  444;  Pprter  ▼.  Hitchcock.  96  Pa.  St  635; 

South.  Rep.  809;  Ayre  ▼.  Burke  (Va.),  Silverthom  ▼.  Townshend.  87  Pa.  St 

4  S.  £.  Rep.  618.  268. 

IB  Green's  Appeal,  6  Watts  &  S.  827;  »  Handy  v.  Smith's  Admr.,80  W.  Va. 

Lutz's  Appeal,  124  Pa.  et  278, 16  Atl.  195.  8  S.  £.  Rep.  604. 

Rep.  858.  >>Fur8ht  v.  Overdeer.  8  WatU  &  & 

» Lutz's  Appeal,  124  Pa.  St  278,  16  470. 

Atl.  Rep.  858.  m  Allen  v.  Liggett,  81  Pa.  St  481 

s^Lichty  v.  Hochstetler,  91  Pa.  St 
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merly  held  that  where  there  was  a  stay  of  exeontion,  the  five  years 
within  which  the  judgment  mast  be  revived,  did  not  begin  to  ran 
until  the  expiration  of  the  stay.*  Bat  this  was  afterwards  changed 
by  a  statute.* 

S  486.    Pleadings. 

The  writ  of  mre  faeia$  to  revive  a  judgment  is  not  merely  a  form 
of  summons  or  citation  to  the  defendant;  it  also  serves  the  purpose 
of  a  declaration,  to  which  the  defendant  may  plead  or  demur,  as  to 
any  other  declaration.  And  as  the  proceeding  is  not  original,  but  a 
continuation  of  the  former  action,  the  plaintiff  is  not  required  to  file 
a  new  declaration  or  rule  the  defendant  to  plead.^  Where  a  legal 
title  to  have  execution  of  the  original  judgment  is  not  set  out  in  the 
writ,  judgment  may  be  arrested  as  for  want  of  a  cause  of  action.** 
A  scire  facias  to  revive  a  judgment  must  therefore  follow  the  original 
judgment  in  amount,  date,  and  parties;  otherwise  it  is  defective 
under  a  plea  of  nul  tiel  record.^  But  it  is  sufficient  if  the  writ  con- 
tains such  recitals  as  will  point  to  the  judgment  intended  to  be 
revived  with  such  certainty  that  the  defendant  must  know  what  judg- 
ment is  meant.*^  It  is  noi  necessary  to  aver  that  execution  was  not 
issued  within  a  year  and  a  day ;  that  the  judgment  remains  unpaid 
and  unsatisfied  is  a  sufficient  allegation."  So  a  writ  of  scire  facias, 
in  reciting  a  judgment  on  a  prior  scire  facias,  need  not  recite  the 
amount  for  which  such  judgment  was  obtained ;  such  a  recital  is  in 
no  respect  uncertain,  informal,  or  insufficient,  when  the  writ  recites 
the  judgment  on  the  prior  scire  facias  as  it  would  be  set  out  in  the 
full  and  formal  record  of  that  judgment.**    So  a  scire  facias  against 


"Pennock  v.  Hart,  8  Berg.  A  R 
<>Penna.  Act,  Mar.  26, 1887. 
^  Blake  ▼.  Dodemead,  2  Strange.  775; 
Bank  of  Scotland  ▼.  Fenwick,  1  Ex.  792; 
Nunn  V.  Claxton,  8  Ex.  712;  Pra^her  v. 
Manro.  11  Gill  &  J.  261 ;  Bowie  v.  Neale, 
41  Md.  124;  Bish  v.  Williar.  59  Md.  882; 
McVeigh  ▼.  Bank  of  Old  Dominion.  76 
Va.  267;  Brown  ▼.  Harley,  2  Fla.  159; 
Hopkins  ▼.  Howard,  12  Tex.  7;  State  ▼. 
Robinson,  8  Terg.  870;  Calhoun  ▼.  Ad- 
ams, 48  Ark.  288;  Farris  ▼.  People.  58 


HI.  26;  Merchants'  Mat  Ins.  Ck>.  y.  Hill, 
17  Mo.  App.  590;  Foster  on  Scire  Fa- 
cias, 849. 

s*McEinney  ▼.  Mehaffey,  7  Watts  A 
S.  276. 

»Richter  ▼.  Cnmmings,  60  Pa.  St  441; 
Wolf  T.  Poundsford.  4  Ohio,  897;  War- 
field  ▼.  Brewer,  4  Gill.  265. 

»  Ward  ▼.  Prather,  1  J.  J.  Mar.  4. 

w  Albin  V.  People,  46  111.  872. 

**  Brown  v.  Chesapeake  &  Ohio  Canal 
Co.,  4  Fed.  Rep.  770. 
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the  heir,  on  a  jndgment  recovered  against  the  ancestor,  need  not  aver 
ineffectual  proceedings  against  the  personal  representatives ;  bat  if  no 
such  proceedings  have  been  bad,  such  defense  must  be  set  up  by 
plea.''  But  on  the  other  hand,  a  writ  of  scire  facias  to  enforce  a 
judgment  rendered  against  a  trustee  is  insufficient  if  it  be  only 
alleged  therein  that  the  plaintiff  recovered  a  judgment  against 
the  defendant  as  trustee.  It  should  appear  for  what  the  tmstee  was 
made  chargeable.**  A  substantial  variance  between  the  recitals  in 
the  writ  of  scire  facias  and  the  judgment  to  be  revived  woold  break 
the  continuity  of  the  lien;  but  if  the  objection  be  formal  and  tech- 
nical only,  it  will  not  affect  the  lien  of  the  originaL** 


§  487.    Service  of  Writ. 

At  common  law,  the  rule  is  that  two  returns  of  nihil  to  a  writ  of 
scire  facias  are  equivalent  to  a  return  of  scire  feci;  that  is,  the  court 
thereupon  acquires  jurisdiction  of  the  defendant  and  may  proceed  to 
award  execution  on  the  original  judgment.**  But  here  an  important 
distinction  is  recognized,  viz.,  that  if  execution  is  awarded  upon  a 
return  of  scire  feci,  the  defendant  is  concluded  by  the  judgment;  but 
when  it  is  awarded  upon  two  returns  of  nihil^  the  defendant  may  aft- 
erwards present  his  defense  by  audita  querela^  or  upon  motion  to  the 
court,  and  may  have  the  full  benefit  thereof.*'  The  common  law  rule 
is  still  adhered  to  in  some  of  the  states.  According  to  the  opinion 
of  the  supreme  court  of  Massachusetts,  if  the  law  prescribes  no  par- 
ticular form  of  notice  to  be  given  to  a  defendant  beyond  the  jurisdic- 
tion of  the  court,'  it  is  for  the  court  to  cause  such  notice  to  be  given 
to  him  as  shall  be  reasonable  and  enable  him  to  appear  and  defend 


><  Rogers  ▼.  Denham,  2  Gratt  200. 

M  Gibson  ▼.  Davis.  22  Vt  874. 

» Dougherty's  Estate.  9  Watts  &  a 
189,  42  Am.  Dec.  826. 

"^Randal  ▼.  Wale,  Cro.  Jac.  59;  Bar- 
ret V.  Cleydon.  Dyer,  108;  Bromley  v. 
Littleton.  Yelv.  112;  Andrews  ▼.  Har- 
per, 8  Mod.  227;  Warder  v.  Tainter,  4 
Watts,    270;   Chambers   ▼.    Carson,    2 

(682) 


Whart  9;  Cumming  ▼.  Eden,  1  Cow.  70; 
Woodfork  ▼.  Bromfield,  1  Marph.  187; 
Ingram  y.  Belk,  2  Strobh.  207,  47  Am. 
Dec.  591;  Barrow  v.  Bailey,  5  Fla.  9; 
Dunlevy  v.  Ross,  Wright.  287;  Sans  t. 
People,  8  Gilm.  827;  Choate  ▼.  People, 
19  III.  68. 

"7  Barrow  v.  Bailey,  0  FU.  9;  Flu. 
Nat.  Brev.  104. 
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his  rightB.**  In  some  other  states  it  is  held  that  the  writ  of  scire 
faeioM  mast  be  served  personally.*^  In  cases  where  there  is  a  terre- 
tenant  of  the  land,  he  mast  also  be  served  with  process ;  yet  if  he 
appears  and  confesses  judgment  on  the  scire  facias^  he  thereby  waives 
the  objection  that  he  was  not  served.*  The  qaestion,  who  are  to  be 
considered  terre-tenants  in  such  sense  as  to  require  a  service  of  the 
writ  upon  them  in  order  to  continue  the  lien  of  the  judgment,  will  be 
examined  in  a  later  section.  In  Pennsylvania  it  is  held  that  service 
is  good  when  made  on  the  defendant,  who  remains  in  the  possession 
of  his  real  estate,  although  he  Las  made  an  assignment  for  the  benefit 
of  his  creditors.^ 

S  488.    Parties  Plaintiff. 

The  plaintiff  in  a  scire  facias  will  ordinarily  be  the  same  person 
who  was  plaintiff  in  the  original  judgment,  and  in  such  case  his 
capacity  to  sue  out  the  writ  will  be  governed  by  the  same  rules  which 
determine  the  capacity  of  persons  to  maintain  other  species  of  actions. 
Thus,  a  married  woman  may  bring  a  scire  facias  to  continue  the 
lien  of  a  judgment  against  her  husband,  the  judgment  having  been 
entered  in  her  favor  before  they  were  married.^  When  the  writ  is 
used  to  revive  a  judgment  in  favor  of  an  intestate,  it  should  be  issued 
in  the  name  of  his  administrator;  but  if  issued  in  the  name  of  the 
intestate,  it  may  be  amended  by  sustituting  that  of  the  administra- 
tor.* Where  the  judgment  has  passed  by  assignment  to  a  third 
person,  the  determination  of  the  proper  plaintiff  in  an  action  to 
revive  it  will  depend  upon  the  statutory  rules  in  the  particular  juris* 
diction.  If  the  law  requires  all  suits  to  be  brought  in  the  name  of 
"the  real  party  in  interest,"  the  scire  facias  should  be  sued  out  in 
the  name  of  the  assignee.  If,  however,  such  a  provision  does'  not 
exist,  a  suit  to  revive  a  judgment  is  properly  brought  in  the  name  of 
the  original  plaintiff,  even  though  the  judgment  may  have  become 

»  Comstock  V.  Holbrook,  16  Gray,  111.  « In  re  Dohner,  1  Pa.  St  101. 

*McComb8  y.  Feeter,  1  Wend.  19;  ^Einkadev.  Cunningbam,  118Pa.St 

Rice  ▼.  Talmadge,  20  Vt  878.  501,  12  Atl.  Rep.  410. 

«Dicker8on's  Appeal,  7  Pa.  St  255.  «  ChaUenor  v.  NUes,  78  111.  78. 
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the  property  of  a  third  person.^  In  Michigan,  where  the  statate 
allowing  an  assignee  to  pursae  remedies  in  his  own  name  is  per- 
missive only,  it  is  held  that  scire  facias  may  be  prosecuted  by  the 
assignee  of  a  judgment  in  the  name  of  the  assignor,  where  he 
alleges  a  bona  fide  assignment,  and  also  that  there  is  a  sum  unpaid 
on  the  execution  rightfully  belonging  to  the  assignee.* 


§  489.    Parties  Defendant. 

The  general  rule  is  that  ''all  the  parties  to  the  original  judg- 
ment must  be  parties  to  the  proceedings  to  renew  or  revive  that 
judgment."*  It  is  also  a  rule  that  all  persons  must  be  joined  who 
have  a  substantial  interest  in  the  land  to  be  bound  by  the  lien.  But 
the  failure  to  make  a  naked  trustee,  who  has  no  beneficial  interest 
in  the  land,  a  party  to  a  writ  issued  for  the  revival  of  the  judgment,  will 
not  destroy  the  hold  of  the  judgment  on  a  ceetui  que  trust  who  is  duly 
joined.^  In  a  recent  case  in  the  United  States  circuit  court  for  the 
western  district  of  Tenuessee,  the  question  was  on  a  scire  facias  to 
revive  a  judgment  against  the  old  corporation  of  the  city  of  Memphis. 
It  appeared  that  the  legislature  had  abolished  the  charter  of  that  city 
and  organized  the  same  inhabitants  and  territory  Into  a  municipal 
corporation  by  another  name,  and  the  supreme  court  of  the  state  had 
construed  the  legislation  as  creating  a  successor  to  the  old  corpora- 
tion liable  for  its  debts.  It  was  therefore  adjudged  that  scire  facias 
was  the  proper  remedy  to  revive  a  judgment  existing  against  the  old 
corporation  at  the  time  of  the  repeal  of  the  charter,  against  the  new 
corporation ;  and  the  fact  that  the  assets  of  the  extinct  municipality 
were  undergoing  administration  in  a  court  of  equity  under  regula- 
tions prescribed  by  the  legislature  did  not  defeat  the  plaintiff's  right 
to  a  revivor,  nor  the  fact  that  there  was  no  property  liable  to  execu- 
tion in  the  hands  of  the  new  corporation.*  A  number  of  judgments 
against  the  same  person  may  be  consolidated  and  revived  in  on# 

^Marbury  v.  Pace,  80  La.  Ann.  1880.  ^  Bowers  v.  Earner,  8  Fhila.  140. 

«McRoberU  v.  Lyon  (Mich.).  44  N.  «  Qrantland  v.  Memphis,  12  Fed.  Repw 

W.  Rep.  160.  287. 
<<Funderbark  v.  Smith,  74  Ga.  515. 
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amicable  action  of  scire  facias,  although  one  of  .them  is  also  against 
another  defendant*  and,  when  so  i^evived,  the  continuity  of  the  liens 
is  preserved.^ 


§  490.    Same;  Judgment  against  Decedent. 

Scire  facias  is  the  proper  remedy  to.  revive  a  judgment  against  an 
ancestor  so  as  to  compel  the  heirs  at  law  to  satisfy  it  out  of  lands 
inherited  by  them."^  But  as  to  the  proper  persons  to  be  made 
defendants  to  a  revival  of  this  sort,  there  is  the  greatest  diversity  of 
practice  in  the  different  states.  In  some  jurisdictions  the  rule  obtains 
that  it  is  not  necessary  to  make  the  executors  or  administrators  of  a 
deceased  defendant  parties  to  the  writ,  the  subject-matter  in  dispute 
being  beyond  their  province,  but  that  the  heirs  and  terre-tenants 
must  be  joined.'^  In  Pennsylvania,  on  the  other  band,  it  is  estab- 
lished law  that  where  a  judgment  has  been  obtained  against  a  man 
in  his  lifetime,  it  may  be  revived  after  his  death,  for  the  purpose  of 
Hen  and  execution,  by  a  scire  facias  issued  against  his  personal  repre- 
sentatives alone,  and  in  such  case  it  is  unnecessary  to  bring  in  the 
widow  and  heirs  by  a  writ  against  them.***  And  conversely  it  is  held, 
in  the  same  state,  that  under  these  circumstances,  if  the  writ  be  sued 
only  against  the  heirs  in  possession  of  the  inheritance,  it  is  erroneous; 
the  executor  or  administrator  mmt  be  made  aj)arty  to  it.^  In  Indi- 
ana,  it  is  said  that  the  administrator  and  heirs  of  a  decedent  are 
properly  joined  as  defendants  in  a  proceeding  to  revive  a  judgment 
against  him."*  It  is  to  be  remarked  that  a  scire  facias  against  the 
heirs  and  terre-tenants  of  the  judgment-debtor  will  not  reach  prop- 
erty never  owned  by  such  debtor,  but  inherited  by  his  children  after 
his  death  from  a  third  person." 

•  Yeager'8  Appeal  (Pa.),  18  Atl.  Hep.  Atl.  Rep.  885;  McMillan  y.  Red.  4  Watts 

187.  &  S.  287. 

»  Bank  v.  Kendall,  21  Miss.  278.  «  Brown  ▼.  Webb,  1  Watts.  41L 

"Tessier  v.  Wyse.  8  Bland,  40;  Wal-  "Graves  ▼.  Skeels.  6  Ii^d.  107. 

•  den  y.  Craig,  14  Pet  147.  »  Adams  y.  Stake,  67  Md.  447, 10  AtL 

ttMlddleton  y.  Middleton,  106  Pa.  St  Rep.  444. 
252;  Grover  v.  Boon,  124  Pa.  St  899, 16 
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§  491.    Same;  Joint  Defendants. 

In  case  the  judgment  son^ht  to  be  revived  was  rendered  against 
two  or  more  joint  defendants,  it  is  a  practically  universal  rule  that  the 
scire  facias  must  follow  the  judgment,  and  all  the  original  defendants 
must  be  made  defendants  to  the  writ,  if  living;  if  one  has  died,  the 
writ  must  be  against  the  survivors  jointly  with  the  heirs  and  terre- 
tenants  of  the  decedent  (or  his  personal  representative  in  proper 
cases) ;  and  it  is  irregular  to  take  proceedings  against  the  surviving 
defendants  alone,  or  against  the  representatives  of  the  decedent 
without  joining  the  survivors.^  Hence,  where  a  plaintiff  for  any 
sufficient  cause  desires  to  revive  a  judgment  against  one  or  more  of 
several  defendants  without  joining  all,  his  remedy  is  by  an  action  of 
debt  on  the  judgment;  it  cannot  be  done  by  scire  facias.^''  So  where 
a  writ  to  revive  a  judgment  against  several  is  not  served  on  one  of 
them,  the  plaintiff  cannot  discontinue  the  proceeding  as  to  him  and 
revive  the  judgment  against  the  others."* 


§  492.    Terra-Tenants. 

A  terre-tenant,  in  the  sense  in  which  the  term  is  used  in  connec- 
tion with  the  subject-matter  now  under  consideration,  is  one  who  has 
an  estate  in  the  land,  coupled  with  the  actual  possession,  which  he 
derived  mediately  or  immediately  from  the  judgment-debtor  while  the 
land  was  bound  by  the  lien.  And  the  rule  is,  that  on  a  scire  facias 
to  revive  the  lien  of  a  judgment  on  land  which  is  in  the  possession 
of  a  terre-tenant,  it  is  essential  that  the  terre-tenant  be  made  a  party 
to  the  proceedings."^    In  Pennsylvania,  however,  under  the  wording 


MSa!D8bury  v.  Pringle,  10  B.  &  C.  751; 
Fowler  v.  Rickerly,  9  Dowl.  P.  C.  683; 
Panton  v.  Hall,  Balk.  598;  Rex  v.  Chap- 
man, 8  Anst.  oil;  Grenell  v.  Sharp,  4 
Whart.  844;  Commonwealth  v.  Mateer, 
16Serg.  &  R  416;  Dowling  y.  McGreg- 
or, 91  Pa.  St  410;  McAfee  v.  Patterson, 
2  Sm.  &  Mar.  698;  Henderson  v.  Van- 
hook,  24  Tex.  858;  Bolinger  v.  Fowler, 
14  Ark.  27;  Calloway  ▼.  Eubank,  4  J.  J. 
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Mar.  280;  Gray  v.  McDowell,  5  T.  B. 
Mon.  501;  Murray  v.  Baker,  6  B.  Mon. 
172;  Huey  v.  Redden,  8  Dana,  488; 
Mitchell  y.  Smith,  1  Litt.  248;  Foster  on 
Scire  Facias,  20.  21. 

w  Carson  v.  Moore.  23  Tex.  450. 

» Greer  v.  State  Bank.  10  Ark.  455* 
Coleman  y.  Edwards,  2  Bibb.  595.  Com- 
pare Hanson  y.  Jacks,  22  Ala.  519. 

»  Lusk  y.  Dayidson,  8  Pen.  &  W.  299; 
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of  the  statute,  it  has  been  decided  that  the  issuing  of  a  scire  facias 
within  five  years  after  the  judgment  w/is  rendered  ooDtinoes  the  lien 
on  lands  that  had  been  conveyed  by  the  defendant,  although  no 
service  of  the  writ  is  actually  made  on  the  terre-tenant.^  In  the 
same  state  the  statutes  provide  two  modes  of  reviving  a  judgment^ 
(1)  by  agreement  between  the  parties  and  terre-tenants,  (2)  by  a 
writ  of  scire  facias.  And  it  is  held  that  a  revival  by  agreement  with 
the  judgment-debtor  alone  does  not  continue  the  lien,  as  against  the 
terre-tenants,  after  the  expiration  of  the  statutory  period.^  But,  on 
the  other  hand,  an  amicable  revival  of  the  judgment  by  the  terre- 
tenant,  by  an  agreement  to  which  the  defendant  is  not  a  party,  will 
continue  the  lien  of  the  judgment  on  the  land."  And  if  the  writ  ia 
served  upon  the  terre-tenant,  it  matters  not  that  judgment  is  not 
formally  entered  against  him  on  the  scire  facias  J* 

As  to  who  are  to  be  considered  terre-tenants,  the  authorities  are 
in  the  main  harmonious,  the  definition  given  at  the  beginning  of  this 
section  exhibiting  the  substantial  result  of  the  various  rulings.  And 
first,  the  party  must  have  a  substantial  interest  or  estate  in  the  land. 
Thus,  a  mere  occupant,  holding  in  the  character  of  a  yearly  lessee  of 
the  defendant,  need  not  be  made  a  party  to  the  writ.**  So  an 
assignee  for  the  benefit  of  creditors  is  not  a  purchaser;  he  is  a  mere 
volunteer  standing  in  the  place  of  the  assignor,  and,  as  a  general 
rule,  has  no  rights  against  the  lien-creditors  of  the  assignor  which  the 
latter  did  not  himself  have.*  Secondly,  the  person  to  be  bound  aa 
terre-tenant  must  derive  his  title  from  the  judgment-debtor.  "Where 
a  party  is  in  possession  holding  title  adverse  to  that  of  the  defend- 
ant, or  paramount  to  his,  such  party  is  not  a  terre-tenant  within  the 

McCrary  v.  Clark,  82  Pa.  St  457;  Mor-  "^Meinweiser  v.  Hains,  110  Pa.  St  468» 

ton    ▼.  Croghan,  20  Johns.   106;  Von  2  Atl.  Rep.  481. 

Puhl  V.  Backer,  6  Iowa,  187.    In  Penn-  *^  Baum  v.  Caster  (Pa.),  18  Atl.  Rep. 

sylvania.  under  the  act  of  Apr.  16, 1849,  771;  Armstrong's  Appeal,  5  Watts  &  S. 

the  terre-tenant  is  not  entitled  to  notice  862. 

of  the  revival  of  a  Jadgment  as  between  «>Sames'8  Appeal,  26  Pa.  St  184. 

the  original  parties,  unless  he  has,  at  ''Day  v.  Willy,  SBrewst  48. 

the  time  of  such  revival,  recorded  his  ^  Clippinger  v.  Miller,  1  Pen.  &.  W. 

deed  or  taken  such  possession  of  the  64. 

land  as  amounts  to  constructive  notice  ''Kepler  v.  Erie  Savings  Co.,  101  Pa. 

to  the  judgment  creditor.    Buck's  Ap-  St  602. 

peal,  100  Pa.  St  109. 
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meaning  of  the  law,  because  his  rights  are  in  no  manner  affected  by 
the  judgment.  If  be  has  a  good  title,  the  judgment  does  not  bind 
his  land,  nor  can  a  sale  under  the  execution  affect  his  interest*  One 
who  purchased  the  lands  at  a  tax  sale,  and  went  into  possession,  is 
not  a  terre-tenant.  If  the  sale  was  valid,  the  purchaser  held  a  title 
paramount  to  the  judgment,  and  not  to  be  affected  by  the  proceed- 
ings  under  the  execution.  If  the  sale  was  invalid,  then  the  pur- 
chaser was  in  possession  without  title  under  the  judgment-debtor, 
and  not  as  his  terre-tenant."*  In  the  third  place,  the  person  des- 
ignated as  terre-tenant  must  have  obtained  his  title  from  the  judg- 
ment-debtor during  the  time  when  the  land  was  bound  by  the  lien  of 
the  judgment.  A  purchaser  after  the  lien  has  expired  is  not  a  terre- 
tenant  and  is  not  bound  by  the  judgment  on  the  scire  facias.^  The 
failure  of  a  judgment-creditor  to  preserve  his  lien,  by  neglecting  to 
give  the  terre-tenant  notice  of  a  scire  facias  to  revive,  will  not  dis- 
charge the  liability  of  a  surety  on  the  bond  upon  which  the  judg- 
ment was  entered.* 


MPolk  V.  Pendleton.  81  Md.  lia 
•7  Dengler  y.  Eiehner,  18  Pa.  8t  88, 
58  Am.  Dec.  441.  In  this  case  Gibson, 
C.  J.,  said:  "A  Judgment- creditor  has 
a  right  to  call  on  a  terre  tenant  of  land, 
purchased  by  him  from  the  debtor  while 
it  was  bound  by  the  Judgment,  to  show 
why  the  debt  ought  not  to  be  levied  on 
it;  and  the  terre-tenant  having  slept  his 
time,  being  warned,  is  concluded  as  to 
everything  he  might  have  made  mat- 
ter of  defense  to  the  scire  facias.  But 
the  creditor  must  at  least  have  laid  a 
prima  facie  case;  he  must  show  that  he 
whom  he  calls  a  terre-tenant  actually 
stood  In  the  relation  of  one,  else  there 
will  not  have  been  such  privity  be- 
tween them  as  would  estop  the  latter  by 
the  judgment.  But  who  is  a  terre-ten- 
ant? Not  every  one  who  happens  to  be 
in  possession  of  the  land.  There  can 
be  no  terre-tenant  who  is  not  a  purchas- 
er of  the  estate,  mediately  or  immedi- 
ately, from  the  debtor,  while  it  was 
bound  by  the  Judgment;  and  when  he 
has  taken  a  title  thus  bound,  be  must 
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show  how  the  lien  of  it  has  been  dis- 
charged, whether  by  payment,  release, 
or  efflux  of  time.  These  are  matters  of 
defense  which  may  be  precluded.  True, 
we  have  a  statute  which  directs  notice 
to  be  given  to  occupants,  but  only  to 
let  the  lessee  of  a  terre  tenant  in  to  a 
defense,  which  his  landlord  may  have 
neglected  to  make,  for  his  protection. 
The  facts  of  this  case  are.  that  the  es- 
tate had  been  bound  by  the  judgment, 
but  that  the  lien  of  it  had  expired  when 
the  ancestor  of  the  plaintifiFs  purchased 
it.  It  had  ceased  to  be  a  Judgment  of 
greater  effect  against  the  land  than  it 
was  against  the  debtor's  chattels,  and 
the  purchaser's  title  was  paramount  to 
it.  He  was  not  a  tqrre-tenant  or  the 
lessee  of  a  terre-tenant,  and  as  he  had 
not  a  day  in  court,  the  Judgment,  being 
inter  alios,  was  not  an  estoppeL  The 
case  is  clearly  within  the  principle  of 
Mitchell  V.  Hamilton  [8  Pa.  ISt  496],  and 
is  ruled  by  it. " 
«>  Kindt's  Appeal,  108  Pa.  St.  44L 
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S  498.    Defeiises. 

On  the  general  principle  of  re$  judicata  (which  applies  equally  to 
proceedings  by  scire  facia$  as  to  any  other  action  or  suit),  and  on  the 
farther  groand  that  this  method  of  reviving  a  jadgment  is  merely  a 
supplementary  step  in  the  original  action,  the  defendant  is  absolutely 
precluded  from  going  behind  the  judgment  and  offering  in  defense  to 
the  scire  facias  any  matter  which  existed  before  the  rendition  of  the 
original  judgment  and  might  have  been  presented  in  the  former  pro- 
ceedjng.*  In  no  case  and  under  no  circumstances  can  the  merits  of 
the  original  judgment  be  inquired  into  by  the  defendant  on  a  writ  to 
revive  it.  As  a  rule,  therefore,  the  only  allowable  pleas  to  a  scire 
facias  upon  a  judgment  are  (1)  ntU  tiel  record  (under  which  the 
defendant  may  deny  the  existence  of  the  original  judgment  or  allege 
that  it  is  entirely  void),  and  (2)  payment,  including  release,  satisfac- 
tion, or  discharge  of  the  original  judgment.^*  Thus  the  objection 
that  a  bond  and  warrant  were  usurious  cannot  be  taken  to  a  scire 
facias  on  the  judgment  confessed  on  the  warrant."  So  where  the 
charter  of  a  corporation  makes  the  stockholders  personally  liable  for 
all  debts  except  loans,  and  a  judgment  is  obtained  against  the  corpo- 
ration and  a  scire  facias  sued  out  against  the  stockholders  to  charge 
them  personally,  there  are  no  defenses  open  to  them  except  (1)  that 


*  Aliens  ▼.  Andrews,  Cro.  Eliz.  288; 
Cook  V.  Jones,  Cowp.  727;  Thomas  y. 
Williams,  8  Dowl.  P.  C.  C65;  BayUs  t. 
Hayward,  4  Ad.  &  El.  256;  Dickson  v. 
Wilkinson.  8  How.  57;  United  States  t. 
Thompson,  Gilp.  614;  Smith  ▼.  Eaton, 
86  Me.  298, 58  AnL  Dec.  746;  Springfield 
Manuf.  Co.  t.  West,  1  Cush.  888;  Thay- 
er V.  Tyler,  10  Gray,  164;  Sigourney  v. 
Stock  well,  4  Met.  518;  Stephens  ▼.  Howe. 
127  Mass.  164;  Robbius  y.  Bacon,  1  Root, 
648;  Bradford  y.  Bradford,  5  Conn.  127; 
McFarland  y.  Irwin,  8  Johns.  77;  Car- 
desa  y.  Humes,  5  Serg.  &  R  65;  Dayid- 
son  y.  Thornton,  7  Pa.  St.  128;  Carr  y. 
Townsend,  68  Pa.  St.  202;  Weayer  y. 
Wible,  72  Pa.  St.  469;  Pittsburgh,  etc., 
R.  Co.  y.  Marshall,  85  Pa.  St  187;  Kemp 


y.  Cook',  6  Md.  806;  May  y.  State  Bank. 
2  Rob.  (Va.)  56,  40  Am.  Dec.  726;  Fere- 
bee  y.  Dozey,  6  Ired.448;  Koon  y.  lyey, 
8  Rich.  87;  Camp  y.  Baker,  40  Ga.  148; 
Miller  y.  Shackelford,  16  Ala.  95;  Bet- 
ancourt  y.  Eberlin,  71  Ala.  461;  Math- 
ews y.  Mosby,  18  Sm.  &  Mar.  422;  An- 
derson y.  Williams,  2  Cush.  (Miss.)  684; 
Pollard  y.  Eckford,  50  Miss.  681;  Bax- 
ter y.  Dear.  24  Tex.  17,  76  Am.  Dec.  89; 
Bell  y.  Williams,  4  Sneed,  196;  Loye  y. 
Allison,  2Tenn.  Ch.  Ill;  Vredenburgh 
y.  Snyder,  6  Iowa.  89;  Walkins  y.  State, 
7  Mo.  834;  Riley  y.  McCord,  24  Mo.  265. 

70  Blackburn  y.  Beall,  21  Md.  208; 
Dowling  y.  McGregor,  91  Pa.  St.  410; 
McCracken  y.  Swartz,  5  Greg.  62. 

71  Ly  sle  y.  WUliams,  15  Serg.  &  R.  185. 
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they  are  not  stockholders,  or  (S)  that  the  debt  on  which  the  jadg- 
ment  was  founded  was  for  a  loan."  But  there  may  be  exceptional 
cases,  in  which  this  rule  would  not  be  strictly  enforced.  Thus,  if  the 
defendant  dies  after  verdict  and  before  judgment,  and  his  administra- 
tor becomes  a  party  to  the  suit  and  judgment  passes  against  him, 
and  execution  is  issued  and  returned  unsatisfied,  then,  on  scire  facia$ 
against  the  administrator,  he  may  well  plead  no  assets  or  insolvency, 
for  he  had  no  time  to  make  such  plea  in  the  original  suit." 

S  494.    Same;  Pasrment,  Belease,  Set-Off. 

We  have  already  seen  that  the  payment,  satisfaction,  release,  or 
discharge  of  the  original  judgment  is  one  of  the  defenses  available 
in  an  action  by  neirt  facias  to  revive  it.  It  is  also  held  that  ''accord 
and  satisfaction"  is  also  a  proper  plea  to  such  an  action.^^  But  evi- 
dence is  not  admissible  of  payment  anterior  to  the  rendition  of  the 
original  judgment."  And  so,  where  a  separate  judgment  has  been 
rendered  against  one  obligor  on  a  joint  and  several  obligation,  and  a 
scire  facias  is  issued  to  revive  the  judgment,  the  defendant  cannot 
avail  himself  of  a  release  given  to  his  co-obligor  subsequent  to  the 
original  judgment."  Set-off  or  counterclaim  is  in  no  case  available 
as  a  defense.  Where  the  defendant  offered  certain  claims  against 
the  plaintiff,  being  unsettled  partnership  accounts,  as  a  set-off,  it 
was  held  that  they  were  properly  ruled  out.^  A  terre-tenant,  but 
no  one  else,  may  also  plead  that  the  land  is  discharged  from  the  lien 
of  the  original  judgment." 

§  496.    Same;  Dischargee  In  Bankxnptcy. 

A  discharge  in  bankruptcy  is  also  a  good  defense  to  a  scire  facias 
to  revive  a  judgment,  provided  the  defendant  was  so  discharged  after 

n  Wilson  V.  PitUburgh  Coal  Co.,  48  78  United  SUtes  v.  Thompson,  Gilp. 

Pa.  St.  424.  614. 

7s  Hatch  V.  Eustis,  1  Gallison,    160.  ^  Jenkins  v.  Anderson  (Pft.),  11  AtL 

And  see  Col  well  v.  Roclcwell,  100  Pa.  Rep.  658;  Anderson  v.  Gage,  Dudley 

St.  188.  (a  Car.).  819. 

T^McCulloagh  V.  Franklin  Coal  Co.,  ?>  Silvertborn  t.  Townshend,  87  Pa. 

21  Md.  256.  St  268. 

T^  McVeigh  v.  Littie,  7  Pa.  St.  279. 
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the  rendition  of  the  original  judgment;  if  before,  he  ought  to  have 
pleaded  it  in  the  principal  suit.^  But  where  a  judgment  entered 
before  the  institution  of  bankruptcy  proceedings  is  revived  by  scire 
facias,  after  the  discharge  of  the  bankrupt,  upon  the  land  subject  to 
its  lien  when  entered,  and  so  restricted  that  it  can  only  be  enforced 
on  such  real  estate  (and  against  the  proceeds  thereof  in  the  hands  of 
a  trustee  for  sale),  the  defendant  is  fully  protected,  and  any  execu- 
tion issued  on  the  judgment  would  be  restrained  accordingly.^  In 
the  case  of  a  scire  facias  to  revive  a  judgment  of  revival,  a  plea  that 
the  defendant  was  discharged  as  a  bankrupt  at  a  time  which  was 
after  the  original  judgment  but  before  the  judgment  of  revival,  comes 
too  late  and  is  inadmissible.*^ 


§  496.    Same;  Invalidity  of  Original  Judgment. 

Under  a  plea  of  nul  tiel  record  to  a  scire  facias  to  revive  a  judg- 
ment, the  defendant  may  take  advantage  of  any  facts  (as  total  want 
of  jurisdictioD)  which  make  the  original  judgment  absolutely  voids 
but  if  the  judgment  be  not  absolutely  void,  the  defendant  cannot, 
under  this  plea,  object  to  mere  errors  or  irregularities."*  Thus,  the 
failure  to  file  a  complaint  in  a  suit  commenced  by  attachment, 
although  an  irregularity  for  which,  on  appeal,  a  judgment  by  default 
would  be  reversed,  is  no  defense  to  a  scire  facias  to  revive  the  judg- 
ment recovered  in  that  suit.**  So  the  defendant  is  estopped  to  make 
the  defense  that  the  judgment  was  rendered  against  him  by  default 
on  insufficient  service,  where  he  has  pleaded  the  same  judgment  in 
bar,  on  a  plea  of  former  recovery,  in  a  subsequent  action  on  the  same 
demand.**  The  defendant  can  indeed  move  to  set  aside  the  original 
judgment  because  surreptitiously  obtained,  or  the  judgment  will  be 
opened  if  given  on  default  in  ignorance  of  the  party's  rights,  or  upon 


7>  Spring  Run  Coal  Co.  v.  Tosier,  103 
Pa.  St.  842;  Stewart  v.  Colwell,  24  Pa. 
St  67;  Duncan  v.  Hargrove.  22  Ala.  150. 

» Walters  v.  Oyster,  (Pa.).  1  AtL 
Hep.  480. 

^  Stewart  v.  Colwell,  24  Pa.  St.  67. 

tt  CampbeU's  Appeal.  118  Pa.  St.  128, 
12  AtL  Rep.  280;  Hauer's   Appeal,  0 


Watts  &  S.  478;  Davidson  ▼.  Thornton, 
7  Pa.  St.  128;  Tripp  v.  Potter.  11  Ired. 
121;  McFadden  v.  Lockhart,  7  Tex.  673; 
Anthony  v.  Humphries,  9  Ark.  176; 
Bell  y.  Williams,  4  Sneed.  196. 

^'Betancourt  ▼.  Eberlin,  71  Ala.  461. 

**  Kennedy  ▼.  Bambrick,  20  Mo.  App. 
680. 
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the  showing  of  a  defense  which  arose  afterwards;  but  otherwise  he 
can  only  object  by  showing  that  the  judgment  has  been  paid  or  never 
eiisted.*^  But  judgments  which  are  absolute  nullities  cannot  be 
revived.  They  cannot  be  continued  in  existence  when  they  never  had 
any  life.** 

§  487.    Same;  Collateral  Agreements. 

It  is  no  defense  to  the  revival  of  a  judgment  that  the  plaintiff  had 
agreed  not  to  issue  execution.*'  And  so  a  verbal  assurance  by  a 
grantor  that  a  clause  in  the  deed,  reserving  the  lien  of  a  judgment 
owned  by  him,  should  never  be  enforced,  in  whole  or  in  part,  against 
the  grantee,  one  of  the  heirs  of  the  defendant  in  the  judgment,  on 
the  ground  of  which  the  deed  was  accepted,  is  a  purely  voluntary 
contract,  and  void  in  a  icire  facias  for  revival  against  the  grantee  as 
an  heir.**  But  on  the  other  hand,  under  the  plea  of  payment,  the 
defendant  may  give  in  evidence  that  when  he  executed  the  bond  and 
warrant  upon  which  the  judgment  was  confessed,  the  plaintiff  prom- 
ised to  cancel  it  upon  an  event  which  has  occurred  since  the  judg- 
ment.** So  an  agreement  entered  into  prior  to  the  date  of  a  judg- 
ment, as  to  the  mode  of  its  discharge,  but  which  was  not  to  be  exe- 
cuted until  afterwards,  and  all  payments  made  in  pursuance  of  such 
agreement,  are  admissible  in  evidence  in  support  of  the  plea  of  pay- 
ment ind  satisfaction.**  Also,  the  terre-tenant  may  offer  evidence 
of  a  collateral  agreement  between  the  original  parties,  the  effect  of 
which  is  not  to  impair  the  judgment  but  to  restrict  its  lien.*^ 

§  498.    Judgment  on  Scire  Fadaa. 

According  to  the  practice  obtaining  in  a  majority  of  the  states, 
and  founded  on  the  view  that  this  species  of  proceeding  is  not  a  new 
suit  but  a  continuation  of  the  original  action,  it  is  error  for  the  court 

•Weber  t.    DetwiUer  (Pa.),  8  Atl.         « Codding  v.  Wood.  112  Pa.  St.  871,  8 

Rep.  910.  Atl.  Rep.  465. 

M  In  re  Board  of  Administrators,  87        »  HartzeU  ▼.  Reiss,  1  Binn.  289. 
La.  Ann.  91C.  m  Downey  y.  Forrester,  85  Md.  117. 

«  Ladd  y.  Church,  6  Phila.  591.  »  Sankey  y.  Reed,  12  Pa.  St  95. 
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to  proceed  to  render  a  new  judgment,  on  a  $eire  faeia$  to  revive;  the 
proper  entry  is»  that  the  plaintiff  have  execution  of  the  judgment 
mentioned  in  the  writ  and  his  costs,"  And,  since  this  entry  is  but 
a  reiteration  of  the  former  judgment,  and  not  an  independent  sen- 
tence, it  follows  that  if  the  original  judgment  be  reversed,  a  judg- 
ment on  a  scire  facias  to  revive  it  will  likewise  fall." 

§  488.    Fxttctice  in  Pennsylvania. 

In  the  state  of  Pennsylvania  the  practice  is  different  from  that 
described  in  the  preceding  section.  ''A  judgment  regularly  revived 
by  scire  facias,"*  says  the  supreme  court  of  that  state,  "is  not  void 
even  if  the  original  judgment  was  void.  A  scire  facias  here  is  a 
substitute  for  an  action  of  debt  elsewhere;  the  judgment  on  it  is 

• 

quod  recuperet,  instead  of  a  bare  award  of  execution;  it  therefore 
warrants  the  awarding  of  the  execution.  The  last  judgment  cannot 
be  considered  invalid,  although  it  was  entered  on  a  scire  facias  issued 
on  a  previous  judgment  that  was  void.  The  new  judgment,  being 
regular  on  its  face  and  voidable  only,  has  a  sufficient  vitality  to  sup* 
port  the  sale."**  A  revival  of  judgment  by  amicable  scire  faciei,  to 
be  valid,  and  to  be  notice  to  subsequent  purchasers  or  subsequent 
judgment-creditors,  must  be  docketed ;  it  is  not  sufficient  that  it  be 
filed  among  the  papers  of  the  original  judgment  and  noted  upon  the 
docket  entry  of  such  judgment." 

^■DeiiegTO  V.  Haan,   18  Iowa,  240;  MX)Qff  t.  Wyncoop,  74  Pa.  St  800; 

Humphreys  V.  Lnndy,  87  Mo.  820;  Han-  Buehler  ▼.  Bufflngton,  48  Pa.  6t  278; 

ley  V.  Adams,  15  Ark.  282;  Camp  v.  Custer  ▼.  Detterer,  8  Watts  &  a  2a 

Qainer,  8  Tex.  872;  Murray  v.  Baker,  5  ^McCleary's  Appeal,  1  Watts  A  & 

B.  Mon.  172.  299. 

<*  Mills  y.  Conner,  1  Blackf.  7;  Eldred 
T.  Hazlett,  88  Pa.  St  16. 
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